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EDMUND .PLOWDEN, 
5 OF THE MIDDLE TEMPLE, B89, \ | 8 | 


5 


Ax APPRENTICE OF THE COMMON LAW. 


8 written in Frencn, and faithfully tranſlated into 
EnGL1sH, and conſiderably improved by many Notes and 


References to all the Books of 9 yy both antient 
and modern. | 


3 1 WHICH ARE ADDED, 75 \ 
THE QUERIES OF MR. PLOWDEN, 
Now a rendered into ExcL1$H at large, with References, Eg 


many uſeful Obſervations. 


With doe ge TABLES, more co — yet bliſhed; the ene, 
of the Names of the 44 other of Principal Matters, 


e ve . agitata magis roten! in lucem. 
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ons es hcereditas PP noſtrum a jure et legibus quam a pa- 
rentibus. Cictno. 
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[22%'t one meſſuage in the town. of Stanmer in the county of Hert- 


ſaid; with, the E the biſhop of London in 

ſocage, viz. hy fealty only for all ſervices: And the ſaid 

Henry. being. ſo ſeized thereof, he the ſame Henry, before 

the day of obtaining the writ of aſſize of the afoteiaĩd Robert 

and Scelaſtica, viz. the,Tgth day of Auguft in the 4th! and 

| fare of the reign: of the lord Pbilß and lady Mary 
late queen of England, at South- Mimmes afarefaid; made his 
lllaſt will and teſtament in writing amongſt other things, part 
whereof follows in theſe words, viz. Alfo this en $4 ſt 
concerning the good diſpoſition of all and ſingular my 


: © meaſes, lands, tenement, and heredita ents, rents, re- 
«-foever,' lying and being in the counties of Stafford and 
1% "Aftddle/ex;" or elſewhefe Within" the realm of England, 
«© wherein or whereof I am ſeized or ought to | ſeized, with | 
: < ali my right and title 0 and in the fe: And allo 4 
„ « ſeach cyidences and r e to have 
„ boncernintz the fame, I deviſe, will, and bequeath in 


+*-46 manner i 


” . 


The Pleadings :: Nevis et Ux; verſus Lark and Hunt: 
ee manner and form following, that is to ſay, firſt, I will 


e that Hliaaberb my wife ſhall, have and enjoy all my lands, 

_ «| tenements, and, meadows, with their appurtenances, Jet, 
„ lying, and being in the . pariſhes of Oldnam-Buſb and pf. 
« Ftanmer in the counties of Aa, and Heriſerd, to her . 
«« during her natural life, in full contentätion of her dowry. 

4. out of my whole lands, or eſſe f flic be not ſo bontented, 
<< then ſhe to have the third of all my lands whereſoever. 


. 


«« they lic during her natural life, according to the cuſtom 


3 


« of England. Item, I will and my mind is, that my wife 
c aforefaid ſhall have and reccive the profits and rents of all 
6, the reſt of all my lands for the ſpace of two years next en- 

« ſuing after my deceaſe, and that ſhe ſhall of the profits 

4 and rents of the ſaid two years give and pay to Scolace and 

„Anne my daughters 20/. a- piece towards. their marriages, . 

<< over and beſides their portions after the rate and g om 

of the city of London to them to be contingent, Ttem, I 

give and bequeath unto my ſaid ſon Frances Clerk my 

«, houſe called the Crown, with all my houſes and lands in 

« the pariſn of Uztexeter in the county of Stafford in the 

5 holding and tenure of Jobn Tayler and others: To have 

4% and to hold the ſame unto the ſaid Francis and the heirs 6 

«« of his body lawfully begotten for ever, and for default of Þ 

« ſuch iſſue the.remainder to the ſaid Fobn my ſon, and to | 

<< the heirs of his body. lawfully begotten, and fo from heirs 

< to hejrs.in the form as hereafter followeth. Ttem, I will 

© and bequeath to my ſaid ſon Fohn Clerk as well all the 

« aforeſaid lands bequeathed. to my aforeſaid wife after her 
«6--deceaſe, as all other my lands, tenements, meaſes, and 

ic hereditaments bequeathed, Þ. ſituate, lying, and being [ f 404] 
„ whereſoever within the realm of England, with all m 
«right, title, and intereſt of and in the ſame, and all fuch 

4 deeds, evidences, and muniments as I have or ought to 

% have concerning the ſame. Io have and to hold” the 

* ſame, my-lands, tenements, and hereditaments, and other 

the premiſſes with their appurtenances unto the faid Joby 

ind MW -*©* Cr my eldeſt ſon, and to the heirs pales of the body of 

x ** the, ſame my ſon, in true wedlock: lawfully begotten, ſo 


- * — 


re. chat he the ſaid Jobn Clerk my fon, ot ſuch his heirs, 
rar- | © whenlocyer, he or they ſhall or may inherit, poſſeſs, or 
and Y take any profit of the ſame my melſuages, lands, tene- 
ments, and other the premilſes with their appurtenances, 
ith | or any part thereof, do well and: truly content and pay 
all 4 unto my ſon Francis Clerk his brother 30/,'of lawful mo- 
| f England, within three the next aſter ſuch time 


in ein 


I 
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e $00 


e r M's gh 4 
e ments, 


Thi Pisding: News et Ur: vaJſu Lak and Hunt. 
« ments bt the ſame my ſon Francis be then living, in 


"00: mann 


60 portions « of 10l. yearly during his life of the ſame three 


« years, and accordingly make or cauſe to be made unto 


© the ſame, Francis his brother ſuch aſſutance for the due 
4 of the ſame yearly portion or annuity during the 


id three years out of the ſame my lands, tenements, 
« and, other their purte nances, as the ſaid Francis or his 


15 Teafped counfel all deviſe or require of the ſaid John 
& Clerk my ſon, or his ſaid heirs, r rudge or denial 
« in Any. Wife. And for default of body law aid fon John, and 
4e ſuch his heirs males of his body lawfully begotten, or 
« hen ſuch heirs are deceaſed 'or % ney then all and 
wo ngular th the ſame m lands, tenements, and heredita- 
4 ments, and other the pfemiſſes with their appurtenances, 
« ſhall remain and be to my ſaid fon Francis Clerk; Io 
have and to hold the ſame unto the ſaid Francis Clerk my 
* ſon, and to the heirs males of his body lawfully begotten, 
7 * and for default of ſuch iſſue, then the ſame my lands, te- 
nements, and hereditaments, with all their appurte- 
4 nances, Mall remain and be to any other heir or heirs 
25 males of 1 my body lawfully begotten, | from one to another 
« 4 ſuccefſively, and to the heirs males of the body of ſuch 
WE: Si beirs ] lawfully begotten ; and for default of ſuch 


ue, and when all ſuch Kits ſhall be all deceaſed and 


« rg then unto my daughter Scolace, and to the heirs 
1 males of her body lawfully in true wedlock begotten, and 
be for . of ſuch iſſue, unto her other ſiſter or ſiſters if 
| all then haye of my body lawfolly. begotten, 
« Gr. erly from one to another, and to the heirs males of 
13 the body of her fiſter and ſiſters lawfully begotten : Ant 
| pv" Hy of ſuch iſſue, then 1 will x toy the ſame ni! 


ta ands, En and e. appurtenances deſoend aud 


«© come 3 odſon Henry Clerk the ſon of Jabn Clerk 
| 7, my brother of Eten: To have aud to hold the ſame unto 
92 the ſaid Henry Clerk my godſon, and to the heirs males 
« d FO, body lawfp ly beg ten 3 and for default of ſuch if- 
40 unto 1 brother Francis oh 7? Clitk „And to the heirs males 
by 7 e wully n and for default of ſuch if- 
ſue, unto the next law 11 cir and heirs males order 
2 from 1 7 to heir of the : body of the ſame my brother Jabs 
% Clerk lawfully begotten ; aud for default öf fuch os. 
= "unto Robert Clerk, ſon of Aliase lerk: London, "ito 

; 4 7 my Le Li in the beirs males of of his 
25 "body 


plly be for default of \foth iſſus, 
— 70 Lug ann 


yr the lame Lad, an 58 the 
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* heirs males of his lawfully begotten. 
* fault of ſuch iſſue. ol yy e 1 


oy nements, rents, Tack ons, and ſervices with | Ihe ap- 
£4 purtenances _ * 5 0 1 te . 
tien 9 


* maſter and wardens. of . I. wu 
46 eee wy — fy of Moors 


4 and te the benefit, pal 5 
e ſame company only 79 þ 


e fer ever, In token. of 2 perpetud 1 f nes” ef me 
"Ind. 


OE) # 


tt amongſt them to be had. teſt it might ap ppear to 
* ſome not well digeſti gthe 1 hoſe meaning of f.this proſe t 
* teſtament and laſt will, I have. e Jt it icon 5 


4 ately or not upon good re . entailed fy 1 e my 7 (aid Nth 
4. and tenements-with.their appurtenances, 1 have ths 
- $6 good here alſo z declare thę pf 2 . ther reg 
moving, of which the ops. Is, . ti 00 e lade 
my lands and tenements ſhoy 155 as wi 82 
«© tinue and be amongſt the nan ch e. Clerks to "ih 4 
ther memorial of mine own; nat 111 he 0 5 
would none of the e WT touch: de 
to alien, bargain; ſell, waſte, ſeparate, ot con e 
4 ſame or any part of the ſame,” put every one {i 185 
as the thing ſhall deſcend an n hin 160 
oneſtly,. Apis 15 ar 


| ee e Ada en Ac 10 

- je y, and in N ty and. profits 
. during his, her, or their ble. with th thanks e me 
„for ſuch my gentle rememf 8 thews ould uſt _ 
take the commodity and profit the ſame. owa fo . 


own ſo much advancement, an vet 1 8 not nor a. n _ 
my ſemblable- good meanir n im, her, pt them 


=” Ba mor me him, her, or Hem A . fince 
« equally," freely, and at mine Seb, on I may mean 
wy and e Padre the henelih ag commodity 11 every 
of them, as beſt ſeemeth me. 8 wo to which my 
de deviſe auc di ſpoſing of ſuch my. nds. and tenements, 
A will and my whole : is, wit Rangin whatſoever 
_ «cijg/aforeſaid, that if any of the ſons. afore entailed 
- 06 tomy ſaid-lands or tenements, or 4+ 4 N do unlaw- 


fully vex, diſquiet, or trouble any gther of them for the 


them, or 


ft «(ame my lands or tenements, or + A + 
& ſums, 12 lands or 


2 mortgage bargain, :ſcll, or pledge. 


their A 
«. remainder gf all and 198 0 ne my. 1 I nds, te- 
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The Pleadings: Newis et Ux: verſus Lark and Hunt: 


e tenements, or any part thereof, or his (intereſt, poſſibi- 
+ lity, ot title of or in the ſame, in part or in all, ot in any 
©, undue wiſe entangle or incumber and huttfully diſmem- 
et ber, diffipate, or waſte the ſame” or "any! part thereof, 
« otherwiſe than I ſhall leave it unto them to be uſed and 
enjoyed, that then and from thencetorth” ali and every 
& ſuch perſon and perſons, and his or their heirs; ſo vexing, 
1 or diſquieting the other perſon or perſons ſo 
. entailed with him touching the ſame my lands and tene- 
, ments, in part or in the whole, or inortgaging, bargaiti- 
“ ing, ſelling, pledging, entailing, incumbefing, hurt- 
fully -diſmembering, diffipating, or waſting the ſame my 
„ lands and tenement, or any part of them ſhall forthwith 
e be clearly diſcharged,” excluded, and diſmiſſed, as touch- 
8“ ing the ſaid entail of mine; and >< ve yn by words 
0 aforegoing of ee my ſaid lands and tenements 
'#* towards him or them to be of no force, benefit, or? ad- 
vantage towards him or them, but the ſame my lands 
c or tenements immediately to deſcend and come unto 
de the party next in tail untd him or them, as effectually as 
ik fach diſorderous perſon or perſons had. never been 
be minded of in this my preſent teſtament and laſt will.“ 
And the ſame ſerjeant at law of counſel wih the aforeſaid 
| Robert and Scholaſtica' ſaid further to the recognitors of the 
_ afſize aforeſaid on behalf of the aforeſaid *Roberr and Sco- 
Hafticas that the 8 Henry Clerk "afterwards at Svurb- 
 Mijmmes aforeſaid died of ſuch his eſtate thereof ſeized, and 
that the aforeſaid 7m Clerk was ſon and heir of the:ſame 
Henry. And that afterithe'death of the ſame Hinry the afore- 
ſaid John Clerk into the tenements aforeſaid with the appur- 
tenances put in view, &c. amongſt other things, entered, 
and was thereof ſeized in his demeſn as of fee tail, vig. to 
him and to the heirs males of his body iffuing. by virtue of 
the laſt will and teſtament aforeſaid. And that the aforefaid 
 Fabn Clerk paid to the aforeſaid Francis Clerk the aſoreſaid 
30). in the ſaid laſt will and teſtament ſpeeiſied, according to 
the form of the ſaid teſtament. And the ſaid John being ſo 
ſeized thereof by the form &xc, the aforeſaid Frantis Clerk 
into the tenements aforeſaid with the dppurtenances in Ur- 
£ Zexeter aforeſaid entered, and was thereof likewiſe; ſeitzed in 
his demein as of fee tail, viz. to him and to the heirs of- his 
body iſſuing, by vittue of the laſt will and teſtament afore- 
. faid, And that the aforeſaid John and Francis Clerk by a 
bertain indenture made between them the ſaid Jobs and 
_ Francis, by the names of John Clirk'of Lenden goldſmith, 
| fon and heir of Henry Clerk of London pewteter, and Francis 
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|- | i .ACTES.: 7 Np peter 7 appurtemgnges i in 
is e the ſaid county of. da „ andicom 

o - of, paſture for cattle without number in 0 — at —— N 
is times of the eat within the, ſaid., county. of Aigdlgſen, to 

n the ſame Mlliam Lari his heirs. and;afigns, with proclama- 


8 11855 therein tg be majle goronting to ve form of the. itatute; 
d which e arcſaid. Jahn Cle 5 and 2 — Ki ie 
e ya acknowledge the teneme 
tenances to be therright of the aid Milli 
1 Milliam Lark had hg gift of the atoy 
1 Chr, and them the a 
zould remit and 2 1220 eee and thein 20 | 
5 the ane illiam . for Ee AR 
N the ſaid, 7 n Ge bi « heirs # fett- 
0 bid e bo levied and. ba 1 te perk ; 
Lark, his, anden ang aſfigns — . er., han ; 
2 the e AG © of the ſame 852 5 re 
tenances in form a reſaid TEM aid 7710 | 
Lari being 47200 ae ho W W 625 


a —5 ty upon a, dille 
h 6 by 6 ome. CR 75 (ons aggin 


touching the, tepements aforeſaid, wich. the appurt 
b. ſome voucher, mn 2 "ouch. is a 4 5 = : 
og the ſame. Wan: Ler his, heirs and aſſi 
e Jobs Curl, that ny ſame Jahn ET, 

appear. and enter into.the,. warranty ſhould 
ky —— the aſoreſaid Francis Clerk brother pI 
e to warrantize, and 2 ſame Francis ſhouldwouch .. - 
duet the, common. vouchee in the aforeſaid, — 
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Bench to. ftranti2s' in be brei; ; (og thereupen 
1 t. 1 WndifpRt chem 10 ſuffer the Jad perfon & perfonb profeciting 
= N mich Wie bf entry by pg faid William Lark to -t&60- 
=—_ Ver iſte ame T At the ſane” Wim Lurf e- 
by cotding te che form; effect, und cou 67 common | regs 
verles Hats uſed; ad in the aforefaid court of the Ml 

Haid lad leer queen of = bench; as In tht fare N 

motte fu _ And farther the aforeſaid" 2 

a, on b Ae of the: yrs Hoop yo : 
Hewed here in court to the retognitors of the fe aforefaid 
a ceftam da bearing date the 28th day of Obey in the | 

his of gut Lord 1 566, by When it appears that the afyre= 
aid Frantit Ch of Fils, in thEafor id county ef 
Ford edman rect ved of John Ur df E 
| brother of the ſaid Fruntir, Tor his given 31 
Se to the afore fad inen of Loki © nleman 

a certain farm called Voting til: in che afortiaid par 
&f Senbß. Minen, Which the fad 7% Curt aliened to the 
vrefard WPI Fram, the ſum of 40“. of which aid Tum of Abl. 
the fad Froncis Clurl acquitted the Taid Fob Clyt by the 
| fan di, ditt, Fo by the fame bill mote” folly appears, of Whith 
fald his bent $Hforefaid with the 8 b 
in , de are pared: And further the funde '2 
Tai en behalf of che aforelait RGBfr dd ede ue we 

2 hett in edürt to the fecognitors of the Affze Aforeéſaic &. 

| Fe epſon tbgraph ef a fine of the fame trnementt v 
tare in Neub- Nimmes afore fad. WII 
82 in the court of the ſaid Jady the h 


1, ones it a. Tai a 


as FOES, WF IL Y . 


in 2 2 Rv Ae of her — before” Fires mm 
re Nez oa; eg, and Fohn Walſh jnftices' of tlie 
5 as the A «pe e bench, between the aforeſaid de 
pe 45 the afotefn sd h 
: a bi wife defotctants, yr, 3 efore id w 
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tenementt aforefaid 92 e in 5 5 
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2 75 Ws then hi OR A. had 7 22 

. alt Foto tg dd and them 'remitted nd . 
te bac be 2 9 25 und their heirs to the'afort- 

| 7010 br ever. And Fürther the! 

11 N that they 20000 
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wafrant to the aforeſaid lim and his heirs the'aforefuid 
tenements and common of — with the appurtenances, - 
Ggainſt tho ſaid Jabs and his heir for ce. Wich fad Gne 
in form aforeſaid. by the aforeſaid Jobi and Foan to the aſore 
faid Millium Lari touching the tenements aforeſaid wich the 
uppurtcnances. in South- Mimmes atorcſaid;, whereof, &o. 
then was levied tothe uſe of the aforeſaid M illiam Lorh'and 
his heirs for ever. By reaſon-of which ſaid fine: the/ſame 
Millan Lark.was of the ſame renements; with the: appurtc- 
nances whereof,” &. ſojted-in his demeſn as of tee. And 
| the ſaid William being ſo ſeized thereof one William Gray 


£ „ 
e Tie 


-ehancery of the ſaid lady the queen ſued forth againſt the 
-faid Milliam Lark a certain writ of the lady the queen of 
entry upon a diſſeiain in the poſh, returnable befere the ſaid 
Juſtices of the ſaid lady the queen of the bench at }/2/fmin- 
Mer in the county of Middleſex on the morrow of. All. Soul 
then next following, &c. by whieh ſaid writ the aforeſaid 
M plliam Gray and Robert Hart demanded againſt the afore- 
ſaicl Muliam Lark the tenements aforeſaid with the appurte- 
nanees whereof &. amongſt other things, Ec; bythe names 
of one meſſuage, one garden, 40 acres of land, 60 acres of 
wendow, 60 acres of paſture, and 30 actes of wood witch the 
appurtenances in Soutb-Aaimmet, and common of paſture for 
all cattle in Eaſſald, as their right and inheritanoe. unt ã to 
- which the ſame Miiliam Lari had not entry but after u did- 
fein which Hugh Hunt thereof unjuſtly and without judg- 
ment made to the aforeſaid M iliium Gray aud Roberr:within 
Zo years then laſt paſt, &c. And whereupon they ſard:that 
'they themſelves were ſeized of thetenements and cominon 
ef 2 aforeſaid with the appurtemandes in their demeſn 
as of fee and right, in time of peace, in the time of the lady 
'the' queen now, taking (apt .afplecs to the value, . wind 
into whieh, &e. And therefore they the ſuit, t. 
And the (aforeſaid , illiam then in proper porion icame and 
defendled his right when, tc, and ivouched therein to war- 
ranty Jobn Clerk; who was then t'in oourt in his pro- 
per perſon, and freely warranted to im the tenemente and 
- common of paſture aforeſaid with the: appumenances, fee. 
Aud thereupon the aforeſaid Wilidm Gray-and Nat Kart 
then demandell againſt the ſaid” Fahy, tenant by hivwat- 
ie ranty, the tenements and eo of paſture aforofaid with 
the appurtenances in form aforeſaid, G. And whereupon 
* 'they ſuid that they theinſelves were ſeized of the tenements 
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= and common of paſture aforeſaid with the appurtenances in 
d their demeſu as of fee and right, in tim of peace, in the 


gentleman and Rolert Hart genileman out of the court f 
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time ol the lady the queen now, taking thereof eſplees to 
the value, & c. and into which, &c. And there fofe thEęy 
produce the ſuit, &c. And the aforefaid John, tenant by 
| his warranty, defended his right when, &c. and then Wuch- 
; ed over therein to warranty the aforeſaid Francis Clerk, 
who likewiſe was then preſent in court in his proper 
perſon; and freely warranted to him the tenements 
1 497 ] and common of paſture aforeſaid with the appurtenances, 
c. And thereupon the aforeſaid William Eray and Robert. | 
Hart then demanded againſt the ſaid Francit, tenant by his 
warranty, the tenements and common of paſture aforeſai 
with the appurtenances in form aforeſaid, Nc. And whete- 
upon they ſaid that they themſelves were ſeized of the tene- 


ments and common: of paſture aforeſaid with the appurte- f 
nances in their demeſn as of fee and right, in time of : 
peace, in the time of the ſaid lady the queen now, taking t 
thereof eſplees to the value, c. and into which, c. Aud M 
therefore they produced the ſuit, Cc. And the aforeſaid 0 f 
Francis, tenant by his warranty, defended his right when, 4 
r. and vouched over therein to warranty Jabn: Howel, who * 
likewiſe: was then preſent in his on proper perſon, and 4 
freely warranted to him the tenements and common of paſ- | 
ture aſortſaid with the appurtenances, c. And thergupon 9 
the aforeſaid Milliam Gray. and Rabert Hart then demand- = 
ed againſt the ſaid John, tenant by his warranty, the: tene- a 


ments and common of paſture afoteſaid with the appurte- 
nunces in form aforeſaid, e. And Whereupon they ſaid 
that they themſelves were ſeized of the tenements and gom- 
mon of paſtufe aſoreſaid with the appurtenances in their de- 
meeſn 8 of fee and right, in time of peace, in the time of 
the ſaicꝭ lady the qucen, taking thereof eſplees to the value, 
. and into which, c. And therefore they produced 
by e "HA Pls 19 Joe right when, Fc. and ſaid that 
the aforeſaid Hugh did not diſſeize the aforeſaid Villiam 
Gray and Robert of the / tenements and common of paſture 
aforeſaid with the appurtenances, as the ſame William and 
' Robert then by their writ and declaration aforeſaid above | 
ſuppoſed-: And of this he put himſelf upon the - country, 
en And the aforcſaid William: Guy and Robert prayed 
leave to imparl thereon, and had it, e. And afterwards 
the fanie William and Robert came again into the ſame 
eourt by their attorney. aforeſaid. And the aforeſaid Fohn 
- Howet being then ſolemnly called did- not come again, but 
departed in contempt of the court, and: made default; 
wherefore it was then conſidered that the aforeſaid * 
at? ang 


CES 


ſewĩ et ur i verſus Lark 


the ſame Francis ſhould have oyer of the lands of the 'afore- 
aid John Howel to the value, Se 2 15 the 'ſame_ Joh 

Ihould then be in mercy, Sc. ee de the Aforg- 
aid William Gray and Lacs pray wy a writ 0 ald lady 
the queen now to haye full ſeizin to be. made to them of 
the tenements and common of paſture aforeſaid with the ap- 
purtenances. And it was granted io them returnable. bete 


day here came the aforeſaid William. Gray, and | Robert. by 
their attorney And the ſheriffs,. viz. Richard Lambert * 
Ambreſe Nichols olas then returned. that they, by virtue. £ h 3 
Writ aforcſaid to qo directed, the 12th. .day of N. 
then laſt paſt cauſed full ſelzin to be given to the a Mow 15 
. Wilkam Gray and Robert of the dane am har comman of 
paſture aforeſaid with the appurtenances, as by that writ 
they, were commanded, . And further the "ame ſerjeant. at 
law gave in evidence to the recognitors of the 5 58 fore= 
ſaid, that afterwards, viz. the laſt day 1. September 
LIth year of the reign. of the ſaid lady. the queen mawy 
'aforeiaid. Jobn.Clerk at London. died without fue of Wis bi 
0 Jawfglly begotten, after whoſe. Nen and before the Jay of 
.. obtaining the aſſize of the 1 ore ſaid Os th Navi and ; "4 
.-laflica, the ſame Rohert and Scolaflira he, zoth day of 'De 


8 W- 
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queen now, into the tenements . with the "appar: 
nances put in view, c. entered, e the ſame. kene 


. virtue of the teſtament and; laſt wi 

Clerk, and by force of the forfeitures, of 155 22 0 5 
Clant and Francis Glerk, and, by. Tealon. of t 1 42 
limitation in the ſaid teſtament and. laſt wi 10 


. ſion thereof of which (aid Robert N. Vewis, a 
. -#forcſaid-H#{/liam, Lark and Jabs Hunt i into the Rake” tene 
with the appurtenances put in view, r. 


> 1% 
i 


ſelzed and nd cxpeſes, as the ſame Robert and Scolaſica by 
.-their.affize 
"EI at lan on behalf 4 the aforeſaid 


— 


s 5 and Robert ſhould 1 recover their ſeizin againſt the. aforeſaid 
' 5 Villiam Lark of the tenements and common of paſt ure 
coreſaid with the appurtenances, and that the ſat me i- 
wb, jam ſhould have of the lands of the. aforeſaid: Jahn Cler# to 
er he value, Ec. and that the ſame Jahn ſhould  have- over of ' 
its che lands of the aforeſaid Francis to the value, &c. and that 


from+the day of St. Martin in 15 dae, Ge. At Shi ch 7 — 


2 
cember in the-1,2th. year of the reign. of 5 a hel the | 
"HI 


ments with the appurtenances. Kefer RY i 10 [thinks 5 oY 5 


them ſeverally broken and not. obſe TERS. 7 | 2 A 
colafti a 


. * the ſame Robert Newis and Scolaftica thereof X 


eſaid above ſuppoſe. * And ſurther the ſame 
pert and . by 85 
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gaye in evidence to the fame recognitors, that the aforeſaid 

© Scela Mies now one of the plaintiffs, and the aforeſaid Fes 

25 in the aforefaid teſtament and ſaſt will named; is the 

fame and one ron, nd not others nor divers. By-reafon 

be: whereof the pero. jeant at law demands that the ſame 

: recognitors of the 26078 oreſaid ought to try and find the 

aſſize afore ſaid of the tenements aforeſaid. with the appurte- 

2 755 put in view, 80 in behalf of the faid Robert and 

colaſtica, &c. and ought to their verdict that the afore- 

ſaid William Lark and John Hunt the ſaid Robert Newis and 

Serlgſtieg of the tenements aforcfaid-with the appurteitandes 
put in view, c. diſſerzed; '&c. 72 75 

nes FR "And the aforeſaid 'Pilliam Lark 4nd John Hunt in their 

mur upon the wn roper Dir fay, that the evidences ind alles gations 

evideuce. aired on IF of the aſoreſaid Nobert Newis r 'Sev- 

hy ica above afſedged are inſufficient in law to maintain the 

oreſaid, td which they have no neceſlity,. nor are 

y t KA the e 9 to 7 8 Mo herefore * 

A t. o ſy cient evidence in this behalf, ra 

202 1 the j > jurors aforeſaid for giving their 12 if 


[SHS may be diſcharf ed, &c. and that the eforefaja 
| . Scolg olaſlica 85 having Wor ige aforeſaid 
ay De. pyc 1 
be aforefaid Roper; 256 Scoleflicn ſay that for that 
L 4081 Y 1550 Wave . te to the recognitors aforeſaid! ſuf- | 
Joinder, Hcient matter in maintenance of theaffize aforeſaid,” N 


* Note, th 225 125 506 the : Beſs i William Lark and John 1 
the 3 jurors x 950 1 1 thereants u any wife ph. pray — 
os were ball hat, the fame Woe thereof may he 
the demurrer . = 55 1 75 orefaid' William Lark and John Hunt of 
diſcharged pt A ede, Se. * Whereupon i it is {id 
therefrom, yet te & ths 2 0 . that they ſhould enquite what 
10 4 foreſa 


came to find 2 


the Court here Nobert and Scolaftica have ſuſtained as 


it th 0 
put them to ag. N ſleizin aforefaid, as for their cyſts 


ſeſs damages gecaſ op, hy 
conditionally, ani about their e fole? in that behalf expended, 
2 ID C 
Entr, 148. a. pl the plea. Hforeſaid 1 upon the. evidence afo 


73- 358. b. 2 fa : mw fieße Forks ſay u on their oath'that if 


11. But it ſeems 7 — 
| ju 255, BY td be iven for the aforeſaid Robert 
- ner Ing on and Neelie upon the evide not — 
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30 f Cro. C. 143. 
that the moſt 
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occaſion of the diſſeizin aforeſaid to 135. 4d. and for 
cir colts and charges to 20d. And becauſe the juſtices 


ere will adviie of and upon e before they, 1 | 
I re. 


dgment thercon, day is given to the parties aforeſaid. 


* 
% 


hereon, becauſe the juſtices here thereof not yet, Ge. The 
ame. day is given to the parties aforeſaid here, Sc. At 
hich day here came as well the aforeſaid Robert and Scola/- 
ca, as the aforeſaid William and Fobn, by. their attornies 
toreſaid., And becauſe the juſtices, here will further adviſe 
f and upon the premiſſes betore they give judgment there- 
dn, day is further given to the parties aforeſaid here until 
he octave of St. Michael, to hear their judgment thereon, | 


he plaint aforeſaid was adjourned by ihe writ of the lady 
he queen of common adjournment aig this day, Viz. 
rom'the day of Sr. Adichael.ig one month then next follow- 
ing. At which day here came as well the afoxcſaid Robert 
and Scolaſtica, as the aſoreſaid William, and Jobng by their 
attornics aforeſaid. And becauſe the juſkices here will fur- + 
ther adviſe of and upon the premiſſes before they give 
judgment thercon, day is further given to the parties afore- 
ſaid here until on the octave of St. Hilary, to hear their 
judgment thereon, becauſe the juſtices thereof not yet, c. 
which-day here came .as well the aforeſaid ;Robert and . 
vlaſtica, as the aforeſaid W/illiom and John by their attor- 
mies aforeſaid. - And: becauſe the, juſtices here will further 
adviſc' of and upon the premiſſes before they give judgment 5h 
heredn, day is further given to the parties , aforelaid here 
until from the day of Eller in 13 days, to hear their judg- 
ment thereon, becauſe the juſtices here thereof not yet, &c. 
At which day here came as well the aforeſaid Robrrt und 
Sedlaftica, as the aforeſaid William and. Jabn, by their at- 
oftites aforeſaid. And becauſe the juſtices here will further 
Adviſe of and upon the premiſſes before they give judgment 
thercen, day is further given to: the parties aforeſaid here 


thefeon, becauſe the jyNtices here thereof v0 yer, ,. 
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ntil the morrow of the Holy Trinity, to hear their, judgment 
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decauſe the juſtices here thereof not yet, &c. At which daß 


until the od ave of the Fo Trinity; to hear their judgment 
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„k caſe upon the foregoing record was recited thus? 
The CASE. 'B Robert Newis and Scolaftica his wife having ſued in 
H. C. deviſes this Court an aſſize of novel-difſeizin againſt Viljam Lark | 
land to his ſon and John Hunt, complaining that they were diſſeized of 
= _ 2 their freehold in South-Mimmes in the county of Middleſex, 
or his ſons in and they have made their plaint of one meſſuage, two acres 
tail, remainder of meadow, two acres of paſture, and two acres of wood, 
to S. his daugh- ith their appurtenances, &c. And the aſſize was taken 
wan tail, with by default, and it was given in evidence on the part of the 
ivers remain- „ . 5 Ry Ih T7. | 
ders over to Plaintiffs, * to prove that they were diſſeized, that one Henry 
others of his Cier father of the wife of the plaintiff was ſeized of the te- 
1 nements put in view, and of divers other lands and tene- i 
an of the ments in Uttexeter in the county of Stafford and in Stanmer 
entailees alien, in the county of Hertford, in his demeſn as of fee, and 
ſell, waſte, held them of the biſhop of London in ſocage. And being fo 
eK ſeized, in the 4th and 5th years of the reign of king Phats 
the ſame eſtates and queen Mary he made his laſt will and teſtament in wri- 
that then he or ting amongſt other things, part whereof follows in theſe 
they ſhall be words. “ Allo this is the laſt will and teſtament of me the 
ded . “ ſaid Henry Clerk for and concerning the good diſpoſition 
benefit of the ©* of all and ſingular my meſſuages, lands, tenements, and 
deviſe thereof « hereditaments in the counties of Stafford and Middleſex, 
tobimor ee or elſewhere within the realm of England, &c.” And by 
ſhall immedi- this laſt will he gave to his wife for her life all his tenements 
ately come to in the pariſhes of Oldnam-Buſh and Stanmer in the counties 
f of Middleſex and Hertford. And he gave to Francis Clerk 
— l. com- his ſon one meſſuage and all his lands in the pariſh of Utrexe- | 
mit a forfeiture er in the county of Stafford, in the tenure of John Taylor 
of their m—_ ' | 


——— and others, to have to the ſame Francis and to the heirs of 
the daughter (wife of the plaintiff) enters. And held that the ſaid clauſe of reſtraint in the 
will is not a condition requiring a re-entry, but a limitation which utterly diſſolves and de- 
termines the eſtate, and therefore that the plaintiffs (being next in remainder) may well en | 
ter without being driven to their formeden or other ſuit, as they ſhould be upon a diſcontinuance, XZ 
becauſe here the eftate ends by collateral limitation, ſo that the act which ended it by tho 
limitation could not make a diſcontinvance, for the doing of the act and the end of the eſtate 
come together at one and the ſame inſtant. S. C. N. Bendl. 196. pl. 235. gwinb. 157. Nell. 
Lex. Teſtam. 423. Note, in 10. Co. 42. a. it is ſaid that in Fall 36 El:z, Rell 339. this ſame 
matter came before the Court of K. B. and was there reſolved by the C. J. and two others of 
the I. contrary to the reſolution here made. Sed guare veritatem, for no doubt the caſe there 
intended is that of Bateman v. Allen in Cro. E. 437. by the report ef which the matter in law 
never came in queftion, nor did the Judges give any opinion at all upon it, for the caſe went 
off upon a defect in the ſpecial verdict. And it appears in Moor, 543. pl. 721, where this 
caſe came before the Court of K. B. in Hill. 38 Elis. Roll Goa. that judgment was given ac- 
cording to the opinions of three of the J. againſt the C. ]. agreeably with the reſolution here 
reported, and no mention is there made of any ſuch judgment given in Hill. 36 Els. as the 
Ld, Coke ſpeaksof, Vide 2 And. 139. 4. Leon. 83.2. Brownl. 22. 
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John n n 


| ſon John Clerk as welf all bis lands given to his ſaidd wife, 


after her deceaſe, as Al other his lands and hereditaments + 
not deviſed within the realm of England: To have to the 
fame John Clerk, and to his heirs males of his body lawfully 
begotten, ſo that he pay at a certain time to the ſaid Francis 


301. And for default of ſuch iſſue, the remainder to the 


faid Francis and 10 dhe heirs males of his body lawfolly/'be- 
gotten, and for default of ſuch iſſue, the remainder to any 


other heir or heirs males of his own body lawfully begotten, 
| from one to another ſucceſſively, and to the heirs males of 
the body of ſuch heirs lawfully begotten; and for default of 
ſuch iſſue, and when all ſuch heirs are dead and ſpent, the 
remainder to his daughter Scolaftica (who is now one of the 


plaintiffs) and to the*heirs males of her body lawfully begot- 
ten, with divers other remainders in tail to divers having 
the name ot Clert, and at the end the remainder to the maſ- 
ter and wardens of his company of pewterers of the city of 
London, (of which he was free) and tò their ſucceſſors for 
ever. And after that there is this clauſe in his ſaid will. 
«© And leſt it might appear to ſome not well digeſting the 


« whole meaning of this preſent teſtament and laſt will, 


<« that J have ſomewhat inconfiderately or not upon good 
« reſpeQs entailed theſe my ſaid lands and tenements with 


ce their appurtenances, I have thought good here alſo to de- 


te clare the confiderations me thereunto moving, of which 
4“ the one is, for that I would the ſame my lands and tenc- 
« ments ſhould as long as might be continue and be 
, amongſt the name of the Clerks, to the farther memorial 
« of mine own name. The ſecond is, that I would none 
« of the entailees aforeſaid touching the ſame to alien, bar- 


4 gain, ſell, waſte, ſeparate, or conſume the ſame or any 

, «© "part of the ſame, but every one ſucceſſively as the thing 
ce ſhall deſcend and happen unto him, her, or them of the 
„ ſame mine entailees, honeſtly, quietly, huſbandly, and 


c in reaſonable, frugal, and profitable wiſe during his, her, 


6 or their time, with thanks towards me for ſuch my gentle 
«© remembrance of them, ſhould uſe and take the commodi- 
« ty and profit of the ſame towards his own ſo much ad- 


% vancement, and yet alter not nor hinder my ſemblable 
good meaning towards him, her, or them that - ſhall ſuc- 


*« ceed him, her, or them therein ; fince as equally, freely, 


«© and at mine own'ceR&ion I may mean and procure ſeve- 
rally the benefit and commodity of every of them, as beſt 
E „„ _ nes 
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% ſame my lands and tenements, in part or in the mhele, 


 Michaclmas.Term 43 & 16 Elizabeths in C. K. 


« ſeemeth me. According to which my deviſe and diſpo- 
: ling of ſuch my lands and tenements I will and my whole. 
mind is, (notwithſtanding whatſogver. is aforeſaid) 1 

<« if any of the ſaid, perſons before encailed to my aid lands 

& or tenements, or their heirs, do _pnlawfally vex, diſquiet, 
« or trouble any other of them ſor the ſame my lands or te- 
„ nements, or any part of them, or mortgage, bargain, 
« ſell, or pledge the ſame my lands or tenements, or any 
«« parg thereof, or his intereſt, poſſibility, or title of or in 
« the ſame, in part or in all, or in any undue wiſe entanzle 
«« or incumber, or hurifully diſmember, diſſipate, or waſte 


« 


4 it unto them to be uſed and enjoyed, that then and from 
*« 


«. thenceforth all and every ſuch perſon and perſons, and bis 
6 or their heirs, ſo vexing, troubling, or diſquieting that 
«© other perſon or perſons ſo entailed with him touching the 
% or mortgaging, ſelling, pledging, .cntangling, incum- 
« becing, hurtfully diſmembering, diffipating, or waſting - 
v the, ſame my lands and tenements, qr any part of them 
ﬆ*.. ſhall ſorthwith be clearly diſcharged, excluded, and dil - 
«© miſſed as touching the ſaid entail of mine, and the con- 


« veyance by words aforegoing of the entail of my ſaid lands 
4 and tenements towards him or them to be of no force, 
* benefit, or advantage towards him or them, but the ſame 
* my lands and tenements immediately to deſcend and come 
« unto the party next in tail unto him or them, as effec- 
* tually as if ſuch diſorderous perſon or perſons had never 


: 5 « been minded of in this my preſent teſtament and laſt will.“ 
And afterwards the ſaid Henry Clerk died, the ſaid John 


Clerk being his ſon and heir, after whoſe death the ſaid John 
Clerk entered into the tenements put in view, and was there- 
of ſeized in tail by virtue of the ſaid teſtament and laſt will, 
and he paid to the ſaid Francis the 30l. according to the 
ſame. laſt will. And further it was given in evidence that 
the ſaid John Clerk and Francis by an indenture ſheyn. forth 
for ook covenanted, bargained, and granted with the ſaid 
William Lark, that the ſaid Jabn Clerk and Joan his wife, 
before the feaſt of St. Lule then next following, ſhould leuy 
a fine of the ſaid tenements put in view to the ſaid Millias 
Lark and to his heirs, to the uſe of him and his heirs, and 
that after the ſaid ſine levicd, certain perſons ſhould recover 
the ſame tenements againſt the ſaid William Lark, in which 
recovery he ſhould vouch to warranty the ſaid Fohn Clerk, 
who ſhould enter into the warranty, and. ſhould vouch over 


the ſaid Francis Clerk, who ſhould vouch over the common 


vouchee, 


2x 


. — 


uohee, according to the courſe of common recoveries. 
ad further a bill was ſhewn in evidence, by which it ap- 
e received of the ſaid Jeb his 
brather gl. for his good will granted te the ſaid Jilliam 
url for. the buying of the tenements put in view and 
dthers.z; and alſo one pirt of theighicograph of the ſaic fine 
evied do the ſaid William Lark in the 8th year of the pre- 
ont qucen in manner before corsnanted 4 ſhewn in evi- 
Pence. And the ſaid Milliam Lal being ſeized thereby, it 
as ſhewn that the recovery with: the vouchers aforeſaid: f 
ere had and executed againſt: the ſaid William: Lark by © 
Villium Gray aud Rabert Hart. And- afterwards in the 25 
S 2th year of t the reign of the preſent queen the ſaid Fobn 
rk died without iſfue, after whoſe death the ſaid plaintiffs © 
ntered into the tenements put in view claiming them vp; OT pe 
orceof the ſaid teſtament and laſt will of the faid - Henry . 
url, and by reaſon of + the forfeiturevof the ſaid John C Ca tho! 
ud Fr j, and by virtue of the condition and limitation. 
the ſaid teſtament and laſt will by them broken and net 
blerved ; upon the poſſeſſion of Which plaintiffs” the ſaid 
ws Larkand John Hunt re-entered, and expelled them. a 
+ it was further given in evidenes that the fame | 1 
ccified in the ſaid teſlament and daſt will, and the ſame” 
cola/tica now one of the plaintiffs, | is one ſame perſon: — 8 
ot divers. Upon all which matter it was ſaid on the = 
art of the plaintiffs that the jury onght to find for the 
laintiffs. And the faid William Lark and Jobn Hunt de- 
purred in law upon the ſaid evidence, and the plaintiffs © . 
U in demurrer. And thereupon it _ ſaid to the — 
the court that they ought to enquire of the damages and 
oſts to be — bh the - plaintiffs, if it ſhould: ha 
judgment ſhould be given for: them, wherenpon t = 
Fel for damages 137. 40. and 20d. for coſts, if fo be tha | 
igment ſhould be given for the plaintiffs. _ 
And the matter was afterwards argued- at the bar, 2112 . 
terfus. And now this preſent Adichaelmas Term 13 14 * 
kzabeth it was argued by all the juſtices of the par era 
nch. at all hoſe arguments I was preſent, except 
of the beginning — a _ of Dyer chief — 
ing the exceptions; and therefore as to that 'which he 
id before m ing, There report it from the credible 
for others. And beſides the matter in law, di- 
—ñ LK— the bar to the mann of giv-' 
x the evidence, to which the court argued· The feſt ex- Exception 1. 
ption _ for that the whole last will and teſtament Wa#Jyrcher s 
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not ſhewny, but part of it only, for the ſhewing of it com- 
mences with this word (alſe) viz; 'alfo this: inthe laſt will and 
' teſtamwit of 'me the ſaid Henry for and concerning the good diſ-. 
poſttion"of all and fingular: my meſſuages, Ac. which word (alſo) 
purports: that which is rehearſed is but a part, and that more 
went before: And the words (part | whereof here 'follows) 
carry this meaning too. And foraſmuch as the laſt will is 
the foundation of the evidence, it was ſaid that the plaintiffs 
ought to ſhew it fully and entitely as it is, for it may be 
that there is ſome other matter of ſubſtance precedent, as a 
condition or other circumſtance, limited to all that which 
comes after. For. which reaſon it was ſaid that the whole 
| * bt tbe hem. I paths 205 
(Win Abr. tit. But all the: juſtices argued to the contrary.' (a) For the 
is $4 REA party in any title, or bar, or other matter, where land or 
other thing may be gained or loſt, ſhall not be forced to ſnew 
muaore than that which ſerves his purpoſe. As in aſſize a 
(o) See * 65 man :ſhall plead in bar a feoffment which is upon condition, 
(f). and 105 without making mention of the condition in it. And ſo if 
(a). andthe an obligation is upon? condition, the party ſhall declare upon 
1 it. without mentioning the condition. (5) So if there is an 
i act of patliament wherein there is divers branches, a man 
may make mention of one branch only, if ſo be it ſerves 
1 = for him. (c) But Harper juſtice ſaid, if in the act there is a 
. prouiſo, or an exception, or other matter, which goes to 
Ld. Raym.120, every branch, there the party ought to plead ſuch proviſe, or 
Fer Treby C. IL exception, or ot her matter, becauſe the ſame is parcel of 
3 every branch, ſo that the branch is not perfect law without 
Statutes E. 3. it: (4) But in matters of record, where the record in part 
pl. 16. makes for the party, as a fine or recovery of one acre, where 
| : there are 20 acres in the record, there the whole record ought 
ee, to be ſnewn, becauſe the original is entire, and ſo is the re- 
See Ante 65. Cord which is grounded upon it, and therefore it ought to be 
l and the entirely ſne wn; but ſo is not the matter here. And Heſton 
nes Juſtice ſaid, that this which is ſhewn purports that it is all 
of the will which concerns. the land, for the ſtile is, Aſo 
this is the laſt avill and'teſtament of me the. faid Henry fur and 
concerning the good diſpoſition 2 all and ſingular my meſſuages, 
lands, : Ac. in the counties of e. or e/ſewhere-within the realm 
of. England, &c. which words (a/l and fingular) and (within 
. the: realm England) contain all the land, am ſhall be in- 
tendeg all that concerns the land, and that nothing is omit- 
| ted as to land, and if that which is omitted concerns 
or Ebattels, it is nothing to the purpoſe, , Wherefore the 
— , . FxCeption was diſallowed by the 'courts-it 10s hd. d 
OY 5:2 J "37 P0055 Bm 8.52 +46 i]; 3 ' a7” Another 
| 011 f 2 | r 
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Another ex 


Ar -xception taken was, for that the fine levied by Exception a. 
John Clerk, which was the cauſe of the Joſs of the land to whether the 
im, was not ſhewn under the ſeal of the court or the great chirograph os Þ} 
eal, but one part indented of the chirograph was ſhewn fine may ene. 
orth, which the jurors are not bound to give credit to, he- — ue £43 
auſe it wants a ſeal. But all the juſtices argued againſt the Seal. Tri, 1 yr. 
xception. Ce) For in ſuch general iſſue the jurors may find Pais 463. Vin. 
he fine. of themſelves, if they know of it, although it be gar 4 b. % 
ot ſhewn by any of the parties. And if it be true that there pl.1.2 Sid. 145. 

s ſuch a fine, they may find it upon the credit of any one Finch 185,186. 
ho has ſcen it, and the part indented which is Thewn forth 3 Finch d. 5d 
s the uſual evidence of the truth of ſuch fine, and becauſe ＋ „„ 
it is only an inducement of truth to the jurors, the party pl. 3. 2 Mod." 
annot demur upon it, for the ſubſtance of the matter is, Entr. 339.6 7 
hat there was ſuch a fine, which reſts amongſt the records,) 
nd that is the ſubſtance of the matter, and the part of the 
hirograph is but an image of the truth. So that inaſmuch 2 , 
s the levying of the fine, which is the ſubſtance, is not de- that the jury 
aied, but confeſſed by the demurrer, the jury have good may find mat- 
auſe to find it, and from thence. it follows that the defend- 1 N ; 

nts had no cauſe to demur upon it. Wherefore the juſtices er Nag at... 

iſallowed the exception, | dence, ain. 
ns formerly, 8. P. Hob. 227. 1 Leon. 206. '2 H. H. P. C. 20%. Tri. per Pais 207. 1 Finch 
85. 2 Finch 399, 400. Poſt 411. (4). See Vin. Abr. tit. Trial Q f. pl. 3. s. 


The third exception was, for that the recovery . was not 14111 
zewn- under the ſeal, or at leaſt the roll of it ſhould have 3 


48.88 8 38833 2 


teen alledged particularly, ſo that the court might. ſee it, .be- Exception 3. 
re auſe it is reſident in this court, and they might have in- Whether a re- 


rmed the jury of it after they had peruſed it: And foraſ- eee e 
puch as: the recovery is the foundation of the plaintiff's Jenes uboot 
le, (for it deſtroyed as well the eſtate of Francis Clerk, ſeal. Tri. per 
ho came in as vouchee, as the eſtate of Jobs Clerh) it Pais 464 
pght to have been ſhewn in ſuch manner as to..enforce the 1 8 
ry to believe it, and becauſe it is not, the evidence is in- 400.2 Rol. Abr. 
pſhcient in this point. And of this opinion was Harper 691. Q pl. 3. 
ſtiee. : 5 . 1 a 1 2 Mod. Entr. 


But all the other. juſtices argued to he contrary, For upon P.. 10. 
de general iſſue, as this is here, the jury may find things 
hich prove or diſprove the ſeizin of diſſeizin, whether they 

matters of record or otherwiſe, I ſo be they, precede the 

Zin or diſſeizin. For ſuch records may be the capſe of the 8 
zin or diſſeizin, for they make and deſtroy a. right, as | 
nes and recoyerics'and ſuch like do ʒ and therefore if the 

artics don't; diſcover. them an the; plating the jury could 

Bo” B 2 * not 


C). v8. b they may find it of themſelves, alt | rn to 
13 1 them in evidence; (e) though perhaps they ſhalf not be forced 
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(«) 8.P.agreed got give a right verdict if they could not find them, (a) and 
mma der thiey may take 92 of themſelves may be 
denceT. b. 45. given in Ao by parol, or by copies, or by otter argu- 
pl. 3. ment of truth. (5) But in pleading a man cannot make him- 
8 P. eas folf à title in any caſe by a record, without ſhewing it under 
99 * Il j. Vin. the great ſeal. (c) And if a' record be pleaded in bar, the 
Abr. tit £vi- party ſhall have a day to bring it in under the great ſeal, as | 
Genes Ar. * Miſtos jaſtice ſaid, and ſo he ſhall plead it without ſnewing 
+ ov it: But ſuch day to bring it in ſhall. not be where it is given 
in evidence, but the finding by the jury is ſufficient, and (4) 
f 100 h it is not ſhewn to 


(and he upon pain of attaint to find it, if it is not ſhewn to them 
books there under ſeal, but nevertheleſs they may find it; and it hall be 
| cited. Vid. Dy. well done if it is true. (/] And as they may find it, N the 
239. pl. 41. ſame reaſon they may take inftru&ion concerning it from 
«)t Firich x36; ever) circumſtance that carries an e of truth. 
2 Finch 30. And when the tenants'demur, thereby they confeſs that there I 

is ſuch a record, (g) for a demurrer upon evidence 8 the 
f . law upon the matter, and not to the truth of the fact, for it 
— admits that to be true, but denies the operation of the law | 

| 74 65. thereupon, and if the party will not confeſs the truth of the 
2 $1d, 147. matter given in evidence, then he ought to ſay ſo, and put 
Heath BNET: jt. pon s jury to be triedi amd if they find it to bæ true where 
6 464, it is falſe, he ſhall have an attaint 3 fo that a demurrer upon 
evidence never denies the truth of the fact, but confeſſes 
the ſact, aud denies the Taw to be with the party who fliews 
_ tlie fa. So here by the demurrer he has confeffed'the 
recovery, for which reaſon it is not neceffary te ſhew it 
| under the ſeal, or in the roll, for it is admitted to be as it is 
_.., . .,_ alledged: And Wulf juſtice in his argument recited the i 
(er) Fitz. Afize cafe in (H 26 H pl.. which was before cited at the bar, and 
„eas thus; Aman, ſeized of a meſfuage in Viſt, had iffue 2 


Amp, and Amy kept herſelf in by free bench, Which cuſtom 
held place in the town of Yi/e, the ſon, after the death of 
the father; committed Tony; and was arraigned and at- 
tainted before the bailiffs of Viſe, and hanged, and bad'no 
iſſue. Amy leiftd her eſtate to one N. and died, and K. 
continued in poſſefſion eight years after the death of Amy; 
one of the daughters died; leaving iffue; the other daughter 
entered upon R. without elaiming any thing to the tiſe of the 

eher, and R. oufttd Her, and the alone brougbt an 
affize againſt R. and others, and jointenancy was 'plcadid 


by one named in the aſſize, and over to the afſſze, and al 
this matter was given in evidence, and the fole<terancy 
5 , 8 . WM 6.4 4 was 


— 
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was found, and the whole matter Wenig was alſo fo in 
2 as to the plaintiff's entering into y whole tb her, own 
n was hel Ns ſhe bein onſted ſ ſhoyld have. an aſſize 
. che hole; and as to the Kber matter, ſince the felony 
2 5 the jury ſpoke was not pleaded, nor ſhewn forth in 
dence fub 175 Ki illi, the Court fe fol no 7 at all EL 
feme aintiff Thoyld Ee 
recover 175 with damages, We 404. he Mo. if 


%% ˙ T ̃˙— Be BE 
"TEE . 


11 4 5 to me : that the faid e _ oa not e lat 

pr in many caſes in ihe book of afſizts, and - 2 — be "Et 
"ark Juries bave e 4 N 0 record, and the 
judgment has purſued i bart Wherefore” the whole 
purt (except Harper held that the evidence way good, 7 
otwithſtandigg che Taid third exception. 


vas, for that the remainder is only Finite to the wife of Aremainderin 
he plaintiff upon failure of iſſpe, or upon forſeiture of ohn > gry 


he ert and Francis, and alſo upon default of heir maſe o the ſeiture of B. and 
o of the dewiſof lawfully begotten 3 for which reaſcn the C. and upon 
«3; MP aititiffs in their evidence ought to aver that Henry Clerk array wary oh | 
the 2d no other iffue male but the aid: 2 and Francis, and viſor; B. and 
ee $ Fe. is, it 45257 indifferent, and may Les taken as well that C. commit a 
nan ad as that he Had not, and if he had any other iſſye arafat 


al, then the wife of the plaintiff ſhall not take any advan- age 
ag of the determination of the eſiate of the ſaid John and Sener 
Francis, » fuch * male ſhalt take g of them z mal be vr. 
ceſlary for A. 
d, and 1 to enable themſc ves to take benefit of FEE 


Þ plaintiffs ought te Aver that the ſaid Henry "Clerk 
i 11 + As if land is given f to. 2 men [74 
Mer nd to his Beire males of his. be 


aitider ro another in Tee, ih he [6 (9.the 


| Vide Godb.g6. 
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The fourth exception taken to the giving of the ac Excoplian 4. | 


—— out iſſue male. 
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(5) See Ante 84 
books there certainty/ ought to be ſhewn, for there the party .. mult J 


een juſtices, that where Henry Clerk by his (aig Jab will deviſes 


* # 
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Henry Cerk had no other iſſue male. And of this opinion | 


3 - 28 2 * 1 B 
ws He ufc, TL er or Se co: imp. 
"2 TY nel 973 WY; n £13 63204 ITT ITT» C we CG 
But all the other juſtices argued, to the contrary. For WW 
they held that all, which the plaintiffs gave in evidence was Wl, 
A to the intent to perſuade the jury that the plaintiffs had, a 
Helges, 90d title and right, of ee), fed And to this end all the BW 
2 18. words of evidences ought to be inclined, for it cannot be h 
preſumed that a man will ſhew a thing which makes againſt Wi 


_ himſelf, but which makes for him, and. what he ſays ſhall 
| be applied as he intends,it, viz. to his own advantage, orf 
elſe it would be conſtrued contrary to his intent; (6), but 
if it was in a writ ot declaration, or other pleading, 


(e) and the | 


1 1 855 | anſwer to it, and the court muſt adjudge upon it, and 
© that which the party ſhall be compelled to anſwer, to, 
O Ro). abr. (e) and which is the foundation whereupon the Coun 
676. pl. 18. is to give judgment, ought to be certain, or elſe the party 
| would be driven to anſwer to what he does not know, and 
the court to give judgment upon that which. is utterly incer- 

_ tain... Boe where the matter is ſo far gone that the partic: 

are at iſſue, or that the in queſt is awarded by default, o that 

the jury is to give a belli one wa or other, there, if the 

matter is doubtful, they may found their yerdiQ upon that 

| which appears the, moſt. probable, and hy the. lame. realon 

(4) Kiteb. 481. hat which is moſt probable ſhall be good evidence. (d) 


% 


here, inaſmuch as it is not ſhewn that Henry Clerk had apy 
iſſue male beſides the faid Jahn and Francis, it ſhall. not 


y + 


intended that he had any other, and, if it was.really ſo tha 
he had any other iſſue male, the defendants, ſhould ave A: -. 
covered it to the jury on their part, and without that it ſh; 

not be intended, Wherefore the whole caurt (except Ha- 
5th per) diſallowed the ſaid fourth exception 
" "6 in And as to the principal]. matter, firſt it was held by all th 
that if any of them, to whom he had limited his land, en 
14 5 D e, 55 FREE Ws 5 4 2 
tangle or incumber it otherwiſe than he had left it to them 
that ſuch perſon fo Wing. Hold be. diſcharged, exclude: 


and diſmiſſed touching the entail, and that the entail as on 


him ſhould be of no force, the aQs which are here done. c. 

Vi. the bargain, fine, an recovery. are ſuch acts as, gin 

title and occaſion. to defeat the eftates-tail Fmited to . ot 

: and Francis Clerk : For by the fine with proclamations thilh 
eentail of John is barrable, and by N the tails Mid 

| well of Francis Clerk as of Fohn Cleri 4 a8 to them and tht 
Venn maler of their bodiciy are deſemes 


7.8 


2 » 0. 
, ang ſo within Bs 
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on words and intent of the penalty of the ſaid laſt wilb of Maury 
WClerk. But the great doubt was, Whether the penaley, 

5 which Henry Clin has added: toi the ad done to take away = 

2 Wit he tail, be 2 condition, or a ſimitatiot and no condition, 

and by what means. And 48 tofchis, all: the juſtices argued 
that it is no condition, for if it ſhould be a condition, and 
nould be broken by any in poſſeſſion or in remainder; then 

he heir, to whom the privity of conditions in ,mheritances 


For if a man makes a leaſe for life, the remaindet in tail, 

Ns the remainder in tail, the remainder in fee, upon condition 

hat ſome of them in the remainder ſhall do ſuch! an act, 

here, if it is not done, the feoffor and his heits may enter, 

nd thereby defeat as well the eſtate in poſſeſſion as all tze 
ü emainders, (e) for he that re- enters for a condition broken () M. 3. Hf. y. 7. 
"Wn of ſuch eſtate as he had before the condition made, from d. Ter Keble,... 
hence it fallows that he has defeated all the eſtates. But Bro. 8 
Feu ere it was not the deviſor's intent that all the eſtates-tail . 4. te 


hould be utterly defeated, for in his declaration and dix _ 
ourſe made after the limitation of the eſtates-tail he /ex- od + 
8 reſſes that his mind was, that the ſaid hereditaments ſhould ag 
tha ntinue in the name of the Cleris, to the memorial of his © 
Alon wn name and further he declares, that he; would: not 


rugal and profitable manner, with thanks towande him for 
ech his gentle remembrance of them, and not tochinder his 
tha reaning towards the others who ſhould ſucceeds, and beſides 

a is he declares, that if any of them attempt any act con- 

*＋ ary to his limitation, the tenements ſhall come to the party 

zext in tail, as if ſuch diſorderous perſon had never been 

nentioned in his will. From which elauſes it manifeſtly 
rear fo all te, be his intent, that the eſtate-tail of one 
ulld not be defeated: by the aò gf anethet, and the worde 

every man expreſſed in his will ſhall «be taken and ex- 

dunded according to his intent and meaning; from-whencs _ 

a follows (%) that the penalty expteſſed hall not be a oondi- 5. Treat. of 
% on to defeat all the other eſtates., (g And hereupon the Wills 46. 

0" Eaſe in 29 Af. pl. 13. was cited by Harper and Nya, where“ 72 „ e 
man ſeized in fee of lands deviſeahle dev iſod iihe gg to one — oh Vide 
or term of his life, and that he ſhould. be chaplaig, and et Nota 10 Co. 


SS 


4 


id tenements ſhould remain to the.commonalty of the ſame 8 — 
pwn, to find a chaplain perpetual for the, ſame zendmente, perk. 5 363. 
ad he died, and the deyiſee being of. ſufficient) age to be a Dy-127-pl. 56. 
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; 021 dyvors 444 25 ebe 11. -.01 (7 
* 4 2 * — % ? wy” * 66 , N 8 2 + . 
a „ mY 


2 . : F : 4 * i | * 9 
as 4 2 1 1 3 2 2 . 5 8 * : 
er ſus and Hunt, in C. B. 
| 74 5 ö 4 * a * 
. * — 


ave the eſtates defeated, but that they ſhould; endure in 4.455 1 bY | 


hould ſing for-his, ſoul all his life, ſo that after his death, the 4, 2. b. 41. a. 
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Heſcends, ſhould enter, and thereby defeat all the /eſtates. [1 | | 


See lis pe" ingly tend to a'condition, ſhall not in the law be taben fer 
d adjudged vpon 4 Condition, when it appears to be the intent of the party 
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| rhuplain-omtered inte the tenenente, and held them-for fix 


. years; but was nb chapla in, and the heir of the devifor ouſted 

im, and the deviſce brought un abze, andthe heir pleaded 
to the aſſiae, and all this matter was found by the afl ze, 
and the juſtives encouraged the affize-as much-as they could 


* to find for the plaintiff, and at laſt they faid that che pldin« | 
 tiff-wasſeiged and diſfeiged, for there it ſecmed to:the con 


ſing for him, was no condition, for the breach whereof the 
[+4413] heir might enter, ſor if + he might cater, [thereby the re- 


mainder would be defeated, and it appeare: that it was not the 


intent of the deviſor to defeat the remainder, beætauſe it was 
given to find a chaplain perpetual, and the chaplain could 


| not'be found perpetually if the remainder was annulled. 
e) Vin Abr. fit. (20 From whence it rs that words in a will, vhien ſtem . 


sground, that the whole eſtate hall not be defeated: 80 there: the 
Co.21:2. We!” words of the penalty ſhall not make a condition te defeat wil 
A 21h nf 1G b-15035D ahhgmes; oof hone 


2 Brownl. 732. Another reaſon was alfo given in proof hereof, and tibet 
__ 37 was, beeauſe the tail was firſt appointed to Jahn Clerk, who | 
was his eldeſt fon and heir, and it was the iatent of e 


Orph. Leg. 364. deviſor that he ſhould be reſtramed from diſcontinuing or 


| ſ. 5. Nelf. Lex barring his tail, at well as any of the others, and 12 


Teſtam. 317: would be taken to be a condition, aud that there was no 
47. other penalty for the breach of it but entry only, then if the 


eldeſt ſon himſelf, Who is denee and heir, (makes u feuff - 


ment, thereby the condition is extinct, for the title Af the 


condition paſſes in the land, fo that he cannot enter for the 
conditien broken by himſelf contrary to his on feoffment, 
and as he is at liberty to make u fooffment, ſo is he to fof- 
fer a recovery, and thereby te bar all theremainders, Which 


would be contraty to the intent of the devifor, who had 2 
mind that he ſhovld be reſtrained as well 28 the others; and 


therefore, if his intent may hold place, it ſhall not be # 
condition, but there ſhall be ſome other penalty to the eldeſt 

ſon, which is greater to him than a condition carries long 
enhiit, it he breaks the intent of the deviſor. And ſo al 
ithe juſtices unanimoulſly agreed that it was not a condition 
21 which implies a re - entry. l r 


Further it was moved, char if the penalty ſhall not amoornt| 


10% condition containing a re- entry, whether or no it ſball 
de a limitation in eſtate, and if it be a limitation, whether 
entry is neceſſary before it be ended, and whether che nent 
(5) H. 21. H. y. in remainder be privy enough to make entry. (5) For 85 


12. 2, ö 
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at 


terminedby 


=LCEIREITALLIALSSLLS 


= 2838 


when he does any of itheraQts, for when the intent #5 ſhewn 


aud foraſmuch as hi ſenſe ſuch words amount to limitations, 
they ſhall de raken as a limitation, and eſpetially when the 


Lit 


. 3 5 - 
— it abe 6 50 uch an ut his eſtate ſhall rele, * + IM 
Fraaxch holds in 21:87. 7. that if he does the act, his eſtate | 
ſhal{ not ceaſe before entry, becauſe it is an rſtae o imheri- - 9 
tance, which ſhall unt 0 8 parol without an emry in 4 
A atherwiſe i it ſhowld be i the eſtate was but for (e) life, ( widecene 


the opinion of Frowrch, as he cited it, for an eſtate for ame 135. I 
re he ä e e ee _—_— — | 


:: And as S Wien the juſtices ed that'the: clauſe-i oy © he: 
the will may N That the perſon mortgaging or en- PE > 4 
5. tangling ſhall be clearly ehlohaiged; excluded, aud diſs + _ 5h "i 
„ mi ednouching bs email and that the conveyance" of © “' 


the entail ſnall be ef no force, benefit, or advantage to- We . "4-4 
{ wards him or them,” ſhall be taken and expounded: in a I 
law as a lunitation, that is to ſay, it ſnall be taken in ſenſe 


10 be a deviſe to him in tail, until he mortgage, — 


pladge, entangle, incumber, or does the other acts there 
exprefied. And when he ſhall do any of theſe act, hen 


ne kſtate mall end as fully as i he hed died wie is 


wales ſo that aſter the act done the right of the tail ſhall 

deaſe, and the tail is merely diſſolved. As if land is given * 
to's man in tail ae long as J. S. ſhall have iſſue of hie 
body, or until J. S. ſhall die without Tue. of his body, 
ae 48 J. S. dies without iſſue, the land ſhall revert, and 5 
the frec bold in low fhall be preſently caft vpon the donor, ſo 

that he has the poſſeſſion in law beſore entry. And a0 fully 

is the eſtate and right of the entail ended in this caſe here, 


by worde, and the words are not apt ly put, then ſueh ſenſe 
ought to be put upon the words as is ſuitable to the intent: 


caſe-is upon a deviſe, where the (4 intent on 1 regarded, rer 152 ö 
and the words, although they are not apt in law for the (mn) . I 


matter, ſhall de drawn to the imem. () For, — ci ed. 


ia id, the deviſor ſhall be acceunted- invro* 6 

men moſt commonly make their wills Ren they are ut the 
point of death, and have not time to ſerk oeunſel, ſor 
which-reaſon the law ſhatl be t heir counſel, and ſhall inter · 1 
pret the words, and direct the operation of them according —— 
to the intent of the party. (/) For in a man's laſt will 2 „Gen 
as power like unte an act of parliament, 26 Nyur tetmed G2 . 1 


(ej See Ante 4 
163. Fit 31%. J 


u, ſo that the law ſubimits it ſolf to the imaner, order, and Treat. of "Gin 
form limined 4 in laſt willi, and roquires that the ſame: flrall , FOO Rep. 
en ag Wberefose inaſmuch as 3 here to ba 


the 


— 


Michaelmas Term 13 & 44 Elizabeth, in C. B. 


ſhall loſe his eſtate tail, the law, which is deſirous that the 
intent ſhould be obſerved, ſays that the tail is limited to 


continue until the act prohibited is done ; and ſo it is con- 
ſonant to law. And Dyer reſembled this to the caſe of an 
action cauſa matrimonii prælocuti, where the eſtate ſhall be 


defeated by the intent, without an expreſs: condition in 


00 Litr, f 380. deed. (g) And ſo where land is given to huſband and wife 


Fn 10 Caan. daring the coverture, or as long as ſuch a one is abbot of 


OY ſuch a place, theſe are times of limitations, and the eſtate 


Ante 242 (t). ſhall end if the huſband or wife dic in the one caſe, and it 
the abbot be depoſed in the other caſe. (+) And each of the 


| r juſtices cited the laſt caſe which Firzherbert puts in the writ 


P25. pl. 53. of e gravi querela in his Natura Brevium, which is thus- 
= 0 A man deviies land in London to his wife for life, upon 
condition that if ſhe marries the land ſhall remain to his ſon 
| in tail, and for default of ſuch iſſue, the remainder to the 
right heirs.of the donor in fee, the wife takes huſband, and 


ſhe and the huſhand occupy the land, he in remainder: dies 


without heir of his body, the right heit of the donor ſhall 


have a ſpecial writ of ex gravi querela, directed to the Mayor 


and Sheriffs of London, rehearſing this ſpecial deviſęe and 


the ſaid matter, commanding them to call the parties, and 


( tolhear them, Ge. f and to do fight: So, he ſays, it ap- 


pears that he in remainder ſhall have advantage af the con- 


dit ion if it be broken, but that ſhall be by way of ſuing this 
action, and nat of entry by force of the condition not per - 
q all 


formed, and the ſaid writ appears in the regiffer :' An 


this appears in the ſaid Natura Breuium. And the juſtices 
ſaic that the words of the condition there mentioned ate not 
properly a condition, but words of limitation, ſo that in 


ſenſe the caſe is thus; A man deviſes land to his wife for 


term of her life; if ſhe ſo long continue ſole, and if the / 


maatries, the remainder: in tail, the remainder to his own 
right heirs, ſo that there the marriage is the limitation 
which determines the eſtate, and the remainder there com- 


mences upon the eſtate ended. But Dyer ſaid that where it 


ſeeemed to Fitzherbert in that caſe that the heir of the donor 
might not enter, in his opinion he might well enter. And 


ſſeo this is a good precedent for our caſe, that words of condi . 


tion there put in a+ will ſhall not be taken as a condition, 
S ... +. batava es for ſo they are moſt conſonant; to law. 
en + (%) And Dyer cited a conveyance which Fitz-Fames, chief 
Wh * juſtiee of the king's bench, cauſed to h made . in 

2 28 H. 8. which he had ſcen, whereby Elizabeth his wife 


had an eſtate for life with remainder over, upon condition 
= ; that 


* > * v 
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| and that they took it that the condition there expreiſed ws 
of his wife, ſo that that being determined, he in remainder . 3 ** 
1 

* 


in which the intent rules the words, and not the words the 


remainder in fee, he in remainder ſhall AL. land; al- 


viſed in tail, the remainder in tail, and the firſt deviſee oF 3 9 


Net et Us. 580 ve. Lark den in CB. 
1 ſhe ſhould: make a diſcontinuance of other land 


which was aſfured to ber, that then her eſtate» ſhould 


- NET 

ceaſe, and he in remainder hould enter. And it is to be tn L.A 0 
eſumed that he being chicf-juſtice made this eſhate mib 
the aſſent of the other juſtices who- were his companions, . .- 4c) 4 
not a condition, but a limitation which ſhould cad the eſtate e f 


ſhould enter. And if it ſhall. be ſo in that eaſe where it vas 
by deed, a forttore ſhall it be ſo here where it is by laſt will, 


intent. And Harper put many caſes to prove that the (5) Gb) F. Ra) 


S intent in deviſes ſhall make eſtates to paſs contrary to the — 23 t And 


rules of the common law in deeds. or other gifts. (e As 222 Heng — 4 4 

deviſe to one for life, where there; is no faeh; perſon; the 26: Vino hin - 
Deviſe Fa. 

though there is no eſtate precedent. (A) And if. land is de · pl. pg ng 


i 


Aren he in remainder ſhall have: it. (e) And: if one de- — rest 

viſes land to a man aſter the death of his wife, the wife ſhall Wille 30. 

ve an eſtate for life, although it be not given to her, and (c). 9. H.. . 

be by reaſon of 2 intent. And he alſo cited the caſe b. Tr G 
oY 7. where Ce/tuy que uſe deviſed-that- his wife exe · * 

N 7 ſhould ſell his land, and died, aud ſhe took anather Audjey' 'sRep. 

- huſband, and ſhe fold the land to her ſaid ſecond-thyſhand, 267. Vin. Abr. 


and the ſale was adjudged good. (g) And he de Ec: JIM I 
2 in 34 Ed. 3. where 2 man had iſſue : a fon an he Same law 


cutors of their 8 the the — 4 Or oodin's be _— 
to the daughter, and he died, and the daughter: aſter the fon, as a or 
geath of the tenant for life, brought: a | farmedon in remainder Dy- 725. pl. 54: 
"againſt the ſong and alledged that he bad diſturbed- alle te- Peek. 5 20s 
"pant for life and the executors, and the ſon traverſediit, and —— 
- thereypon ae. was joined. 80 that there the condition Swind. x82. 
took away the fee out of the ſong: and pt it in the daughter Treat. of Wills 
. by the allowance, of the law, in ordet to perform the intent . 
Lis the: Wiſs K the ie abt wal wbewthe (2) T. . H.6 


5 1 21 n 3 « . 2 1 15 3 36. A. Dy. $10. 
l lock * | Li * Y* [rſt pl. 79-1 Co. | 
„ iz BY amen gan hrs allo 7 ror. a. Cre. . 


| Pry a: 1 Faq, Abr. 125 Mee Aon er Ne e 3. Treat. of 4 
W © Ec ments . . 

Lites. N H. 5. 20. pl. PEE 7570 TOW Ps 175. 2 7M (2) K. = 

| N. 2. pl. 1. Ante 
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20, Cowel's and this by the opinions of all the juſtices in the exchequer- 


| AMichaelmas Term 15 & x4 Uizabeth, in C. B. 


Gaſt eſtate took effect. And upon this principle Fe 
1 _ cite the caſe which is alleged by Fe; Hr, 0 Proj 
; (b)8.P.accord, 51.18. and is there cited wwe in 28 H. 6. viz. 8 and 
b. 13. 2. Bo. „ deviled to a man and to his heirs maſes of his body, aud 
Deviſe 33. 30 he has iſſue a daughter, who has Hue a fon, this fon Thall 
H. 8. Bro. Ibid, be inheritable, and yet of a gift in tail the law is otherwiſe, 


La. Tek. $05, chamber. But Dyer denied the law to be ſo, for he faid 


£33- Sed Con- there does not appear to be any intent of the deviſor that 
tra Co. Lit. 5. the ſon ſnould inherit, and he faid that the caſe is not in the 
Getelpv. G. pf. book at large, but Fitzherbert alledged it verbatim out of 
Leg. 334d. f. 3. Statham. And many other good eaſes were cited by Harper 
4 1 11. and the other juſtices, which I have forebore to recite at 
9 3 large, | becauſe it is my defign only to make a brief memo - 
Feat el n randum of the cauſe of the reſolution of the juſtices. 
. Lawof (i) And Nilon was in fome doubt in this caſe, whether, if 
Francis Clerk had had a fon, his ſon ſhould have entered 


world, for, as touching 
in | iniquity of the father. 5 VIDE ee L ri 
Aan 3 And all the juſtices agreed upon the matter in law, viz. © 


Aer, 


e ey 2 © 


Francis, becauſe the eſtate - tail of John was not in eſſe longer 
” | than 
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as ſhewn that there was a fault in the original writ, for | 


S AKH 


: 9 
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only delayed the Judgments but. did not diminiſh the credit —＋ 


df the opinions 
hich writ, with the return thereof and the panel, here 180, at che top. 


Ro 


follows... . 1 1 Os 
Eligabeth by the Grace of God of England, France, aud 
reland Queen, Defender of the Faith, & c. To the Sheriff 
of Middleſex greeting: Robert Newis and Scolaflica his wife 
have complained to us, that Filliam Lark gentleman and 
obn Hum unjuſtly. and. without judgment have diſſeized 
them of their freehold in South-Mimmes within 30 years 
now laſt paſt: And therefore we command yon that if the 
aforeſaid Robert and Scolaſſira ſhall make you ſecure of pro- 
ſecuting their claim, then that you cauſe that tenement to 
be reſeized of the chattels which within it were taken, and it 
with the chattels to be in peace until Wedneſday next after 
one month of Kafter'next to come. And in the mean time 
that you cauſe 12 free and lawful men of that neighbour- 
hood to ſec the ſaid tene ment, and their names to be impan- 
nelled; and ſummon you them by. good ſummoners that 
they may be then before ous (aforeſaid) juſtices at Weftmin-. 
fler, ready therein to make recognition. And put by gages 
and ſafe pledges the aforeſaid William and John, or their 
bailiffs, if they cannot be found, that they may be then 
| there to hear that recognition. And have you there the 
{uftiftgontr:, the names of the pledges, and this writ. Wit- 
neſs ourſelf at WeAminfler the 2 of March in the 
| 12th year of our reign. 


bony | "vo vo 8 I SP IO a 00 


Lutwych. 
By 


Meble, Term 13 & 14 need, Js C. B. 


5 By R. Rede, becauſe it is affirmed hdr che tenements 
| ; | within raked 2 ee N 97 v1 the value of 408. IM the 
Pledges of protecting ſe: doe. TEE N A 


The within een Wi ia iam Lark and John Hit 2 no- 
thing, nor either of them has any thing in my e reds | 

by which they or either of them may be attached, nor have 
they or either of them any bailiff or bailiffs, nor are they | 
or either of them found in my ſame bailiwick. The reſidue 


8 of the execution of this writ oa api in a certain N to 
25 85 the writ annexec. 


Henry Becher er 
The 8 of a} William Dan } erffs. 


oy 7 
it 5 5 


The names of the recognitors of t n of * dis- 
ſeizin between Robert Newis and Scolaflica his wife plain- 
tiffs, and William Lark gentleman and John Hunt defend... 


{ap for tenements in South-Mimmes. 


| Summoners of the jurors {char 10 Roe. pe 


. eh | John Be 


Manucaptors of the jurors Richard Bs and 


Hugh Fly. 
The endorſement on | the back of the names of the j jury: 
Let the aſſize be taken by default, bee | 


| Adjourned until Wedneſday. next after the feaſt F] the 
apoſtles Philip and Fames, and further adjourned until Fri- 
day next after the ouſt of the aſcenſion of our Lord. n 
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. A report of | a judgment given, and of the cauſes there in L f 4161 
"the 0 in Trinity Term- im the 750 Wwe: 
reign of queen Elizabeth, upon a ſpecial verdjet found in 2 

hill of ejectione firmæ there brought by Anticle Brace- 
bridge plaintiff” againſt Richard Cook otherwiſe Smith 
defendant, upon an ejectimeat of a houſe and 30 acres of land, 
20 acres of meadow, and 40 acres of paſlure with the ap- 

_ purtenences in Kinſbufy in the county of Warwick. And 

. the record is entered it Michaelmas Term 13 & 14 Eliza=- = 
beth, Rot, 325, and was as follows. F 


DE it remembered, that otherwiſe, viz. in the term of St. Warwick. 

- Michael laſt paſt, before the lady the queen at Jefmin- Same Prece- 

er came Anticle Bracebridge gentleman by Richard Beſt his — 2 1 

attorney, and produced here in the court of the ſaid lady 3. 

he queen then there his certain bill againſt Richard Coat 

dt herwiſe Smith in the cuſtody of the marſhal, &c. of a plea + 

df treſpaſs and ejectment of a farm; and there are pledges 

df profecuting, viz. John Doe and Richard Roe. Which 

aid bill follows in theſe words, /5. Varwicl ſs. Anticle Brace- 

ridge gentleman complains of Richard Cook otherwiſe Smith 

Wn the cuſtody of the marſhal of the marſhalſea of the lady 4 

he queen before the queen herſelf, for this, viz. whereas . N 

dne Themas Bracebridge of Kinſbury in the county aforeſaid. "22 

ſquire was ſeized in his demeſn as of fee of and in one 

meſſuage with the appurtenances in Kinſbury aforcſaid, and 

df and in 30 acres of land, 20 acres of meadow, and 40 

eres of paſture with the appurtenances in Kinſbury aforeſaid, 

ate in the tenure or occupation of Themas Smith; and 

deing ſo ſeized thereof, the ſame. Themas Bracebridge- the 

6th day of Auguſi in the 4th year of the reign. of lord 

Edward 6. late king of England, at Kinſbury aforeſaid, by 
is certain, indenture ſealed with the ſeal of him the ſaid 

Thomas, bearing date the ſame day and year, demiſed, 

granted, and to farm let the meſſuage aforeſaid and other 

he premiſſes, with the appurtenances to George Griffth of 

WV ichenore in the county of Stafford knight, by the name of 

dne mefſuage or tenement called the Cliff in Kinſbury afore- 

aid then in the tenure of the ſaid Thomas Smith : To have 

and to hold the aforeſaid meſſuage and other the premiſſes 
ith the appurtenances to the aforeſaid George * knight, 

his executors and aſſigns, from the feaſt of St. Michael the 

archangel next following the date of tne ſaid indenture, 

unto the end and term of 70 years from thence next follow- 


ing 
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ing and fully to be compleat. By virtue of which ſaid de- 

miſe the fame George into the meſſuage aforeſaid and other 

4  __ the premiſſes with the appurtenances, ade #he aforeſaid} 
„ : feaſt of St. Michael the archangel, entered, and was thereof 
— paſfeſſed; ant being fo thereof poffeſſed, the fame Gerge 
| . afterwards, viz. the f Ith day of November in the ahoveſaid 
Ath year of the reign of the faid late king Bawurd 6. at 

*Kinſbury aforeſaid, by his certain indenture fealed with the 

ſ-at of him the ſaid George Griffth, bearing date the ſame 

diy and year, demiſed, granted, and to farm let the meſ- 

ſuages aforeſaid and other the premiffes with the appurte- 

nances, by the name of his ſaid late meſſuage or tenement 

with the appurtenances called the Cliff in Kinſbury aforefaid, 

to the aforefaid Anticle Bracebridee : To have and* to hold 

the aforcſaid meſſuage and other the premiſſes with the ap- 


| Partenances to the aforeſaid Anticle Bracebridge, his execu 
tors and aſſigus, from the feaſt of the anuumiciation- of the 
bleſſed virgin Mary next following the date of the ſaid in- 
demure for and during the whole term aforeſaid of the ſaid 
George then to com> of ana in the premiſſes. By virtue of 
which ſaid demiſe and grant the ſame Anticle Bracebridge 
into the meſſuage aforeſaid and other the premiſſes with the 
appurtenances, after the aforeſaid fealt of the anmiunciation 
of the bleſſed virgin Mary, entered, and was thereof poſ- 
ſeſſed, until the aforeſard Richard Cook otherwiſe Smith after - 
, wards, viz, the 25th day of November in the tath year of 
thereign of the ſaid lady the queen now, with force aud 
arms, &tc. into the meſſyage aforeſaid and other the pre- 
miſſes with the S upon the poſſeſſion of the 
ſaid Article thereof entered, and the ſaid Antick from his 
farm aforeſaid, his term aforeſaid therein not yet ended, 
je d ed, expelled, and amoved, and the faid Anticle from 
the poſſeſſion thereof held out, and yet holds out, and other 
wrongs to him did, againſt the peace of the ſaid lady the 
queen now, and to the damage of the ſaid Anticle Gol. and 
therefore he brings ſuit, &c. | rw 
And now this day, viz. Tueſday next after the o&ave of 
& Michael in this ſame term, until which day the aforeſaid 
Pony oy had 2 3 imparl to the bill aforeſaid, and 
then lo anſwer, &c. before the lady the queen at Nima 
came as well the aforeſaid Hnticle by bis attorney — rf 
as the aforeſaid Richard Cook otherwiſe Smith by Michael 
ITuc cn. not [owe his attorney. And the ſame Richard Cook otherwiſe 
Guilty. Smith defends the force and injury when, &. and ſays that 
he is not guilty thereof, and of this he puts himſelf: upon 
he country, and the aforeſaid Anticle likewiſe, &. There- 
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The Pleadings 2 Braccbridge verſus Cook. 


xe let a jury come thereon before - the lady the queen at 
Weftminfler on Wedneſday next after the oQave of òt. Hillary, 
nd who neither, &c. to recognize, &c. becauſe as well, &c, T. 
he ſame day is given to the parties aforeſaid there, &. 
fierwards at the day and place within contained before 
fames Dyer knight chief juſtice of the lady the queen of the 
ach, and Nicholas Barham one of the ſerjeants of the 
id lady the queen at law, juſtices of the lady the queen | 1 
agned to take affizes in the county of Warwick, by the =. 
form of the ſtatute, &c. came as well the within named [7 4171 7 
Inticle Bracebridge by Thomas Foſter his attorney, as the 
ithin written Richard Cook by Thomas Callow his attorney. 
ind the jurors of the jury whereof mention is within made 
ing called likewiſe came. Who to ſay the truth of the gu verde 
ithin contained being choſen, tried, and fworn, ſay upon 1 
Weir oath that the within named Thomas Bracebridge was 
ized of the tenements aforcfaid within ſpecified with the 
purtenances in his demeſn as of fee. And being ſo there- 
f ſeized, the ſame Thomas Bracebridge within ſpecified, the 
5th day of Auguſ in the th year of the reign of the within 
amed late king Edward 6. within ſpecified, demiſed to the 
ithin named George Griffith the tenements aforeſaid with 
ze appurtenances: To have and to occupy to the ſame 
gorge Griffith and bis aligns from the within ſpecified 
aſt of St. Michael the archangelthen next following until 
e end and term of 60 years from thence next following 
ad fully to be compleat. By virtue of which demiſe the 3 
me George. Griffith was of the tenements aforeſaid with the Y 
ppurtenances poſſeſſed; and being fo thereof poſſeſſed, A +; 
d the aforclaid Thomas Bracebridge being ſeized of the | 
verſion of the tenements aforeſaid with the appurtenances 
his demeſn as of fee and right, the ſame George the with-, 
written 14th day of November in the aforcſaid qth year 
the reign of the aforeſaid late king Edward 6. granted all 
s citate, intereſt, and term of years, which he then had 
come of and in the tenements aforeſaid with the appur- 
nances, to the aforeſaid Anticle Bracebridge and to one 
ice then wife of the - aforeſaid Thomas Bracebridge. By 
rtue of which grant the aforeſaid Thomas Bracebridge and 
loice. in right of the ſame Joice and the ſame Anticle in his 
n proper right, were of the premiſſes aforcſaid poſſeſſed. 
ad they being ſo thereof poſſeſſed, the aforeſaid. Foice 
erwards died, after whoſe death the aforeſaid  Themas 
racebridge likewiſe died, after whoſe deaths the aforeſaid 
micle Bracebridge, claiming the tenements aforeſaid with 
ze appurtenances by reaſon of the grant aforeſaid by the 
Par II. 8 aforeſaid * 


5 * 
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aforeſaid George Griffith to the ſame Anticle and to the-afore- 
ſaid Foice in form aforeſaid made, into the ſame tenement 


reign of the ſaid lady the queen now, into the tenements if 


_ aforeſaid Anticle thereof re-entered, and the ſaid Article from 
tenements aforeſaid with the appurtenances,” or of a moiety il 
aforeſaid found it ſhall ſeem to the ſame; juſtices ' that the 
ſame ejectment of the aforeſaid Anticle is an ejectment of the 


_ appurtenances, then the ſame jurors ſay upon their - oath | 


with the appurtenances, as the ſame Anticle within com- 


. Richard Cook is guilty of the treſpaſs and ejectment within 
written of and in the moiety of the tenements aforeſaid with 


to 20s. &c. and then the ſame jurors fu 
4 ejectment within ſpecified of and in the other moiety of the 
Richard within has alledged, ee. 


with the appurtenances entered, and was thereof poſſeſted, 
until the aforeſaid Richard Cook, the within written 26th 
day of November in the within written lzth year of the 


aforeſaid with the appurtenances upon the poſſeſſion of the 


his farm thereof ejected. But whether the entry and ejedt- 
ment of the aforeſaid Anticlꝭ be an ejectment of the whole 
of the ſame tenements with the appurtenances, - or not, the 
ſame jurors are wholly ignorant, and therein they pray the 
advice and diſcretion of the juſtices aforeſaid and of the 
court, &c. And if upon the whole matter aforeſaid in form 


ſame Anticle out of the whole tenements aforeſaid with the 


that the aforeſaid Richard Cool is guilty of the treſpaſs and 
ejectment within ſpecified in the whole tenements aforeſaid 


plains againſt him, and then they aſſeſs: the damages of the 
ſaid Anticle by occaſion of the ſaid treſpaſs and ejectment, 
beſides his coſts and charges by him about his ſuit in this 
behalf expended, to 61. and for thoſe coſts and charges to 
20s. And if upon the whole matter aforeſaid ' it ſhall ſeen 
to the juſtices aforeſaid that the ſame ejectment of the afore- 
faid: Anticle is an ejectment of the ſame Anticle out of the 
moiety only of the ſame tenements with the appurtenances 
then the ſame jurors ſay upon their oath that the aforeſaid 


the appurtenances, as the ſame Anticle within complain 
_ him, and then they aſſeſs the damages of the ſail 
Anticle by occaſion of the ſaid treſpaſs and ejectment thereo 
beſides his coſts and charges by him about his ſuit in thi 
behalf expended, to 605. and for thoſe ow chargei 

. rther ſay. that the 
aforeſaid. Richard Cook is not guilty of the treſpaſs {nt 


tenements aforeſaid with the appurtenances, as the ſam? 


I 


* 


ge verſus Cook, in B. R. 


Tr appears by the record that the plaintiff has declared Tu CAS. 
| upon a leaſe for 70 years made by ' Themas Bracebridge Huſbandmakes } 
to fir George Griffth knight the 26th day of Auguſt Anno 4, *leaſe for years 
Edw. 6. to have and to hold from the feaſt of St, Michae! 32 : 
the archangel then next following; by reaſon whereof fir wife of che le- 
George, after the ſaid feaſt of St. Michael; entered, and was for and toa 
= poſſeſſed. And being fo poſſeſſed, he the 14th day of Ne- 2 . 
WF vember in the ſaid 4th year of the reign of king Edw. G. ie die, the 


X- ccmiſed and granted the ſaid tenements to the ſaid plaintiff, ſtranger · ſur- 
ole to have and to hold from the feaſt of the Annunciation of our vives, e | 
0 Lady then next following during all the ſaid term then to, wit fox PRE 


come; by reaſon whereof the plaintiff after the ſame feaſt by ſurvivorſnip 
entered, and was poſſeſſed until the defendant the 26th day for the imme- 
of November in the 12th year of the reign of the preſent reg Gn. of 
Wqueen ouſted him. The defendant pleaded, not guilty, the Hubs 
nd the matter was tried by 9 prius in the county of Mar- did not merge 


the ich, where the jury gave a ſpecial verdict, and found that th wife's moi- 
the he ſaid Thomas Bracebridge was ſeized in fee, and made Om 


he leaſe to the ſaid fir George Griffith, as it was alledged in 
he declaration; but they found + further, that the ſaid fir ; | 
eorge made the grant the ſaid-14th day of November to the [+ 4181 


thejointenancy | 


M-aid plaintiff and to Foice then wiſe of the faid Thoma: Brace- berween the 
the ridge the leſſor, by reaſon whereof. the ſaid Thomas Brace- wife and the 
ent, 22 Foice in right of the ſaid Foice, and the plaintiff 3 | 
thn his own proper right, were poſſeſſed of the premiſes, aued notwithe 


to end afterwards the ſaid Joice died, and after. that the ſaid ſtanding the 
cen homas Bracebridge died, whereby the ſaid plaintiff elaim- ge gen and 
ng the whole continued in poſſeſſion until the defendant hes ag. 
he ſaid 26th day of November ouſted him. But whether this whole by ſur- 
ceDuſter ſhall be ſaid an ejectment of the plaintiff out of all vivorſhip. S. C. 
he tenements, or only out of the moiety of them, or not, 7 — ; 
be jurors were ignorant, and they prayed the advice and Ras 


iſcretion of the juſtices, and if it ſhould ſcem to the juſtices 


ain at the ſaid ejectment ſhall be ſaid an ejectment of the 

(a1 laintifF out of all the tenements, then they ſaid that the 

reo efendant was guilty of the treſpaſs and ejectment within 

thiß pecified, as the plaintiff has alledged, and then they 

rg eſſed damages to 64. and coſts to 20s. And if it ſhould 

the eem to the juſtices that the ſaid ejectment ſhall be ſaid an . 
Ani jeAment of the plaintiff out of the moiety of the tenements * 


dnly, then they ſaid that the defendant was guilty of the 
reſpaſs and ejement for the moicty, and then they aſſeſſed 
jamages to 2/. and coſts to'20s. and then they ſaid that he 
pras not guilty of the treſpaſs and ejectment within ſpecified 
dt and in the other moicty 8 ſaid tenements. 1 * 


125 


And whether the plaintiff ſhould have judgment 2 
\ this verdict for the moicty only, or for the whole, was often 
debated the laſt Zafer term, and this term alſo. And for 
the one moiety the title of the plaintiff was held to be good 
without queſtion, but the doubt lay upon the other moiety 
which the wife had, viz. whether the title of the plaintiff 
ſhould be good as to that, or not, for if the plaintiff has not 
a good term in that moiety, then he cannot have judgment 
to recover the ſame moiety. And as to the right and title 
13 thereof the matter was divided into two diſtin points 
The points of The firſt was, when fir George Griffith had a leaſe for 
the caſe. years of the whole, and granted over his eſtate to a feme- 
covert and another, (admitting that the huſband had not the. 
reverſion thereof) whether or no thereby the term remained 
in jointure, or if the jointure was diſſolved by the intereſt of. 
the huſband. RB A OF br ar oy 
The ſecond was, (admitting that it continued in jointure 
| in ſuch caſe) whether or no the immediate freehold and in- 
(x Finch 30. heritance which the huſband had ſhall merge the term which 
= . the wife had in the moiety, and ſo diſſolve the jointure be- 
| Vin. Abr. tit. tween the wife and Anticle the plaintiff. 2 1 
Jointenants E. And as to the firſt point, the court held the law to be, 
Pl. 15. (a) that if a man who has a leaſe for years grants his term to a 
(000. Lit. 85, feme · covert and another, (b) or if a feme- ſole and another are 
| b.Plowd.Quzr. jointenants for years, and ſhe takes huſband, the jointure 
ſ. 266. is not difſolved, but continues, and the ſurvivor of the wife 
(c)Anterg1(g). Or of the ſtranger ſhall have the whole term in that caſe, 
Bt ' becauſe a term for years is a chattel real, in which caſe the 
(4)1 Finch 30. marriage of the wife ſhall not (c) deveſt the term out of the 
dr 42. wife, but ſhe has an eſtate in it as ſhe had before, ſo that 
—— * 5 Nw if a ſtranger ouſts them, (d) the wife ought to join with the 
164. huſband in bringing an ejectione firme, and the wife ſhall 
;. have judgment as well as the huſband : (e) Andrif a woman 
1 who has a term for years takes huſband, the buſband can- 
344. pl. 4. Cro. not deviſe the term to another by his teſtament, for the wife 
C. 344-1 Finch at the time of his death, and before his death, had an eſtate 
= — 504 in her, which ſhall prevent the deviſe and fruſtrate it; () and 
3 4 4 if the huſband in his life time had granted a rent- charge 
swinb. 188. out of the term, the wife ſurvivor ſhould avoid the charge 
Off. of 7 and all other incumbrances, for ſhe being the ſurvivor is 
Abe 8, temitted to the term, which the coverture does not develt| 
againfi the opi- | 5 5 Wr att 
nion of Hanif, P. 2 H. 4. 19. b. (f) M. 7. H. 6. 1, 2. pl. 6. Fitz. Charge 1 Bro. 41. 
M. 9 H. 6.52. Fitz. Ibid. 2 Bro. 1 Co. Litt. 184. b. 351. a. 1 Rol. Abr. 344. pl. 5. 346. 
J. pl. 2. 1 Finch 30. 2 Finch 43.1 Vern. 396. 1 Bac. Abr. 28). ON Eats 


* 
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| verſus Cook, in B. Rx. 


out of her. (g) But otherwiſe it is of chattels perſonal, for if (2) M. ar H. . 
a woman who has perfonal goods takes huſband, the law e L 
deveſts the property out of the wife, and veſts it in the huſ- Stud. lib. 1. esp. 
band only. (5) And ſo it is if a ſtranger gives perſonal goods Z ny” 7-. 3 
to a feme-covert and to another, the jointure is preſently 1555 * 2 : 
ſevered by the law, fo that the whole ſhall not go to the 251. b. 24. 
Wſurvivor of the wife or the other, but the huſhand and the Brewol. gr. x 
eher are tenants in common preſently, and the title of ſuch Dn 36 - 
f them as firſt dies ſhall go to the executors :- For chattles Godolph:Orphy 4 
erſonal are eſteemed in law of Jeſs value, and are of a baſer Leg. 30. 1 Bae. 
degree than ehattels real, and ſo there is a diverſity between _—_— 16 
hem. Wherefore here inaſmuch as this is a chattel real, 26. "1 
he coverture of the wife makes no ſeverance of the jointure, 
or is it any impediment to. the plaintiff's having the whole 92 inch 30. 
as ſurvivor, if ſo be the other point does not hurt him. Sy 
And as to this, it was ſaid that the caſe is no other than 
this, viz. (i) if the leſſor, who has the fee · ſimple, marries (5 That the in- 
1th a woman his leſſee for years, or if the huſband makes heritance in 
leaſe for years, and the leſſee grants his eſtate to the wife the huſband 
pf the leſſor, whether this ſhall extinguiſh the leaſe for pres ag 01. 
Wy cars, or not, for if it ſhall, the moiety of the leaſe in 9 a | 
aſe is extinguiſhed and gr. e the immediate inheri- caſe here, See 
ance which the huſband had in the land. And the court * Litt. 338. 
zeld the law to be, () that the immediate eſtate of inheri- 93 1 poop ear 
ance which the huſband here had ſhall not merge or ex- 2 Rol. R. 472. 


fe nguiſh the moiety of, the term which the wife had, any Co. J. 275. 

es ore than in the other caſes aboveſaid, becauſe he had the — 3 | 
he heritance in his own right, and the term in right of his per Marwerd. 
he ife, in which caſe the freehold and inheritance of the huf- 4 Leon 38, per 
iat and, wherein the wife has nothing, ſhall not merge the 2 15. 73. 


rm of the wife. For the law which carries in itſelf reaſon | 
d equity will not do prejudice to another, and here the (Vin. Abr. it 
ife is other- than the perſon who has + the inheritance, MergerG.pl.6. 
dd the marriage of huſband and wife is a laudable thing, [ + 419 ] 
r which reaſon the law will not prejudice the wife in her 
attels real, which are things of continuance, and of more 
alue and worth than things perſonal. (a) Nevertheleſs the (a) That the 
uſband himſelf might have given away the wife's term by huwand may 
n expreſs act, as if he had made a feoffment of the land, during his lite 
1 18 a new leaſe, or the like, (5) but foraſmuch as he has not ee, of the 
one this nor any thing elſe with the land, and has made nig * 
d diſpoſition at all of it, but has Jeſt it to the judgment of & Stud. lib. 7. 
| | 2 . | the cap. 7. Co. Litt. 
8 | 46. b. _ 75 
1 | | 51. a. Cro. C. 
R 2 Finch 43. 1 Rol. Abr. 343. F. pl. 2,1 Bac. Abr. 286; 2 . 


4 


. time there was a ſeverance of the jointenancy of the term, 


| ought to have paid the moiety of the rent reſerved for that 
moiety which was in 405 and from thence the counſel for 


(d) S. P. 1 Rol. 
Abr. 93 4. pl. 6. 
r. Vo; Hitt 


188. a. Davis 
$+ 2. 


of the land and to another, the rent for the moiety ö 
merely extin& for ever, if the tenant has as great an eſtate 


the law, the law will preſerve the eſtate of the wife, which | 
eſtate, as to her, isdisjoined from the freehold and the. fee | 
| that during the coverture the term which the wife had in 


the plaintiff alone ought to have an ejectione firme for the 
moiety, and the huſband and wife could not join in the ſuit, 


the ouſter, and could have no action in reſpect of the term, 


vivor ſhall not have the whole by ſurvivorſhip, (c) for no 


Trinity Term 14 Elizabeth, in B. R. 


ſimple. Bi ; 1 - 5 IE TUNES S* 5 8 
And yet it was objected on the part of the defendant, 


the moiety was ſuſpended, ſo that upon the ouſter Anticle 


but the huſband ſhould be driven to his action real upon 


becauſe the term was ſuſpended for the moiety ; And foraſ- 
much as during the coverture the term was ſuſpended for 
the moiety, the huſband (it was ſaid) might have had an 
action of debt againſt Article, or might have diſtrained 
him for the moiety of the rent reſerved, if any rent was re- 
ſerved, for that which is ſuſpended is not in eſe for the time, 
and if the one moicty of the term was not in % during the if 
time of the coverture, from thence it follows that for the 


and if ſo, then Anticle the plaintiff, during the coverture, 


the defendant inferred, that if, during the coverture, there 
was a ſeverance of the jointure, becauſe the one mojety was 
in /, and the other was ſuſpended, then Anticle the ſur- 


jointenant ſhall have the part of the other as ſurvivor, ex- 
cept the thing be in jointure at the inſtant of the death o 
him that dies firſt: (4) As if a man has a rent in fee out of 
land, and grants it to the tenant of the land and to another 
in fee, if the tenant of the land dies, the other ſhall not 
have the whole as ſurvivor, becauſe the rent as to the 
moiety merged in the land, and for the other moiety wail 
in efſe; and foraſmuch as it was not in jointure at the time 
of the death of him that died firſt, the ſurvivor ſhall have 
only the moiety of the rent which he had before; ſo here, 
(it was ſaid by them) if the moiety of the wife was ſuſpend 
ed, and not in jointure with the other moiety at the time 
of the death of the wife, then Anticle the ſurvivor cannot 
have the moiety which the wife had. | 

But this object ion and the reaſoning thereof was not al 
lowed, becauſe the term here cannot be reſembled to the 
caſe of a rent. For when a rent is granted to the tenan 


in the land as he has in the rent, and if ſo be he has a leſſe 
| eſtate, 
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Late; then the moiety of the rent is ſuſpended. for the time, 
dd that which is ſuſpended is not in eſſe for the time, and 
at which is not in %% cannot be in jointure for the time 
its non exiſtence. But here the land was in jointure, | 


it | 

Ss ad was always in e//e, and could not be in ſuſpenſe, or 
cle ant of exiſtence, but here there were divers times in the 
he nd, for Anticle and the wife had one time in the land, 


other time in the land, viz. a time infinite, which was a 


„ 2 leaſe for 70 nd and the huſband after that had 


ſimple, (-) which time infinite ſhould merge any other (:) Davieq, b. 
Ter time which the huſband had ſingly in the land in his | I 
yn right, as a time for years or for life; but here the leſ- 
time was not in him ſingly, but it was in his wife and © 
ticle, and he had nothing in that leſſer time but by reaſon 
his wife, and then his greater time, which is infinite, 
all not merge the leſſer time which his wife and Anticle 


ne Bade k 

hs ga, but it ſhall continue for the benefit of the wife, and 
the the preſervation of her intereſt : So that there is no * 
m, ſpenſion of the time, but there is firſt one time, viz. 70 


ars in the wife and Anticle, and afterwards another diſtinct 

e in the huſband, viz. a time infinite commencing 

ter the firſt time, which ſhalt not drown: the firſt time, 

at the ſame ſhall continue by good reaſon for the benefit of 
e wife and Anticle, inaſmuch as the ſeveral times are to 


$ 

* yeral purpoſes, and tend to ſeveral benefits. 55 f 

no But as to the caſe put of having the moiety only of the 1 

ex. Int, during the coverture, which Thomas Bracebridge re- | | 

red, that is upon another reaſon, wiz. foraſmuch as 

oi bm Bracebridge, the huſband, had the occupation of 

here land per my et per tout for the one moiety, and Antizle 

not d the like for the other moiety, it was reaſonable that 

the ticle ſhould pay the moiety of the rent for the moicty of 
profits of the land which he had, and that the huſband 


puld loſe the other moiety of the rent, becauſe he had the 
oiety of the profits of the land, ſo that the reaſon thereof 


av i 

ere hands upon apportionment, which is another ground of | 1 
hgh w, than the ſuſpenſion or extinguiſhment of the land. Th 
al And although it ſhould be admitted, that upon an eject- 

nal ent, during the coverture, the huſband and wife ſhould 


ot join with Anticle in an ejedtione firme, that is upon 
other ground of law alſo, for inaſmuch as the eje&ment 
a diſſeizin to the huſband of the whole land, he ſhall 
ve an aſſize or a writ of entry upon a diſſeizin for the 
hole land, and ſhall take from the diſſeizor all that he had 
ained by the diſſeizin, viz. the fee-fimple, which ſuit 

ing of a higher nature, the law adjudges it more fit for 


the 


of 


N I 
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| den. H. 34 H, | ö | 1 
6. 31. b., Fer Danvers, M, 3 Ed. 4. 10, a. Dy. 9, pl. 23, Co. Litt, 188. as Co, 40, b. Bac» 


| (a) That the becauſe the term was (a) extin by the freehold of the land 
derm is which the parſon had in him, which Catline chief juſtice 


Winch. 120. 


reaſon hereof, And the court were of opinion that Anticle the | plaintiff, 
| Leon: 334. arg. moiety. Which judgment was as follows. 


| (5) For there the term is not extinguiſhed, B. P. Bro. Surrender 52, Co, Litt, 338. b. 3 Bac. 


the term, ſor the purchaſe is his own expreſs act, and Baron Clerk even held 3 Leon. 112. 


-  Thereſt ofthe . And becauſe the court of the lady the queen here is not 


„ 


de huſband to take it, than the other ſuit of ejecbiams firma, 

hy which he could but recover part of the eſtate taken from 

him, and Anticle might have an ejefione firms for his 

| moiety, and recover his damages for the ſame ; fo that the 
114201 ſeverance in the action reſts upon another conſideration. 
| And note that if two, who have land to them + and to the 
(f)M.46Ed.3, heirs of one of them, loſe by default, the one ſhall have a 


13 quod ei deforceat, and the other a writ of right, 


* 


Vin. Abr. tit. * And it was ſaid at the bar, if parſon, patron, and or- 
9 1 4 dinary make a leaſe for years of the glebe- land of the par- 
a ſonage, and afterwards the parſon dics; and the. leſſee for 
years is made parſon, and aftcrwards he dies, his executors 

_ ſhall not have the reſidue of the ſaid term which is to come, 


8 denied, for he ſaid that he had the term in his own right, 


Rol. R. 247. And in the capacity of his natural body, and the inheritance 
$ Rol. R. 472. he had as parſon, which is another capacity, and therefore 
3 Leon. 111. the land ſhall not be extin& ; but ſome at the bar ſaid that 
cites Rule: be had both in his own right, and to his own uſe, and 
cafe, Hutt.1og. therefore they ſaid it is reaſonable that it ſhould be extinQ, 
enk. 200. 3 notwithſtanding that he has them in ſeveral capacities, and 
3 it is not like to the caſe where the (5) leſſor has a term for 
338. b. L. P. years as executor of the leſſee, (c) for there, if he dies, the 
agrees with the term ſhall be revived. | fe; | | 


Re” an 4 K being the ſurvivor, ſhould have the whole term, as is ſaid 
Son, fer Above, and therefore they gave judgment that he ſhould 


Bromley J. 1 recover as well the moiety which the wife had, as the other 


2 Rol. R. 10, 


472. arg. | z 


Abr. 456. But Note, jf the executor of leflee for years purchaſes the inheritance, this merges 


that though in ſuch caſe the inheritance deſcended on the executor, this would likewiſe 
merge the term. Sed guerede hac, (c) 8. P. 2 Rol. R. 472. 3 Leon. 111, Note, though 
the term is not extinguiſhed in this caſe, yet hereby it ſeems to be inſinuated that the term is 
ſuſpended durin g; the liſe of the 1: ſor, in that it ĩs here ſaid to be revived after his death, 


ce a . too 90 an ˖ c ne 4 >- kh as A 24 


ane as 


record. yet adviſed of giving ther judgment of and upon the pre- 
| miſſes, day therefore is given to the parties aforeſaid before 

7 the lady the queen at Maſiminſter until Friday next after 
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Morrow of the Holy Trinity, to hear their judgment 
ereon, . — ſaid lady the queen here 

Wh creof not yet, c. At which day before the lady the 

een at Veſiminſier came the parties aforeſaid by their 

tornies aforeſaid, whereupon all and ſingular the pre- 

nifſes being ſeen, and by the court of the lady the queen 

ere — daderioeds and mature deliberation being 
Whercupon had, for that it ſeems to the court of the lady the 

Whucen here, upon the whole matter aforeſaid in form aforeſaid. 
Bound, that the aforeſaid ejectment of the aforcſaid Hniicle 

Ws an cjcament of the whole tenements aforeſaid with the 
zppurtenances, therefore it is conſidered that the. aforeſaid 

niicle recover againſt the aforeſaid Richard Cook his term Judgment. 
aforeſaid yet to come of and in the ſaid tencments wholly 

with the appurtenances, and the aforeſaid firſt 1 by 

the jurors aforeſaid in form aforcſaid aſſeſſed, and alſo 91 

or his coſts and charges aforeſaid to the ſame Anticle by the, 

eourt of the lady the queen here with his aſſent of increaſe 


8 F 8 
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cc adjudged. Which ſaid damages in the whole amount to 
a WW: 5 And the aforeſaid Richard Cook be taken, &c. 
re FTER this judgment was given and executed, the A. jeates land 


matter was revived again upon other points: For for 40 year if 
one Henry Clowſe had ouſted Anticle Bracebridge of 40 acres leſſee lives ſo 


Jof paſture parcel of the premiſſes, for which Anticle brought — qr ogy 


a new ejectione firme in the king's bench againſt him for the the ſame to 


or 40 acres of paſture, as appears by the record thereof in Tri- another with« 
ic ai term 17 Elisabeth, Rell 205. And he declares that ver 024.07 79. 


Thomas Bracebridge and Jane his wife, the 12th day of May good leaſe for 
in the 32d year of the reign of king Henry 8. at Kinſdury as many of the 
leaſed the ſaid 40 acres of paſture to Robert Perret and Joan Tears 25 ſhall 


remain after 


his wife from the feaſt of the purification of our lady then the firſt term 


next following unto the end of 40 years then next to come, endedeither by 
if the ſaid Robert and Joan or one of them ſhould ſo long effiuxion of 


live, by force whereof they after the ſaid feaſt of the Puri- 3 
fication entered, and were thereof poſſeſſed. And they be- 6:6 tence, and 
ing ſo poſſeſſed, and the ſaid Thomas Bracebridge being ſeized ſhall then com- 
of the reverſion, the ſame Thomas Bracebridge the 26th day ee eee 

of Auguſt in the 4th year of the reign of king Edward b. f. hegen“ 


leaſed the ſame tenements to George Grifith knight, to have out deed, but 
and to hold to the ſame George Griffith from the feaſt of St. till the firſt 
Michael the archangel then next following unto the end and cum ended it 


is but executo- 


ot term of 70 years from. thence next to come, whereby the , and not exe- 
2 ſaid fir George was poſſeſſed of ſuch intereſt of the term de- —_ 8. P. 
e 8 | 1 : 7 pending 3 Bac. Abr. 
5 : 1 3439. Vide Poſt 
5 on (d). Bro. Leaſes 35, 48. Vin. Abr. tit. Eſtate B. b. 10. per fotum, Dy. 53. pl 3. 350. pl. 


2 Rol. Abr. 121. pl. 7» 
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pending upon the eſtate of the ſaid Robert Perrot and Joan. 
And afterwards the ſaid fir George, the 14th day of No- 
vember in the ſaid 4th year of the reign of king Edward'6. 
granted all his term and intereſt of and in'the ſaid tenements 
to one Jobn Bracebridge, to have from the feaſt of the an- 


nunciation of our lady then next following during the ſaid 


treſpaſs and ejectment for the moiety of the ſaid tenements, 


[+421 ] 


queen Perrot and his wife died, and the ſaid Anticle entered 


he and the ſaid Jane made the ſaid leaſe to Perrot and his 


term granted to the ſaid fir George in form aforeſaid; which 


John Bracebridge the 6th day of April in the 12th-year of f 


the reign of the preſent queen El:zabeth granted all his ſaid 


eſtate and intereſt to Anticle the plaintiff. And afterwards Wl 
the 20th day of January in the 15th' year of the preſent Wl 


and was poſſeſſed until the ſaid Henry Clowſe the 10th day 
of April in the 17th year of the preſent queen entered into. 
the tenements, and ejeaed the ſaid Anticle. To this the 
defendant pleaded, not guilty, and at xi prius in the county 
of Warwick the jurors found the defendant guilty of the 


and for ſo much they aſſeſſed damages. And as to the other 
moiety they gave a ipecial verdict, and found that the ſaid 
Thomas Bracebridge was ſeized in fee of the manor of Kin/- 
bury whereof the 40 acres were parcel, and being ſo ſeized, 


wife, as in the count is declared, and afterwards Fane died, 
and the ſaid Thomas Bracebridge took to wife Force. And 
the ſaid Thomas Bracebridge being ſo ſeized of the manor and 
of the + reverſion made the leaſe in the ſaid 4th year of the. 
reign of king Edward 6. to the ſaid fir George Griffith for 
70 years, as it is alledged in the count; and fir. George the 
ſaid 14th day of November in the ſaid 4th year of the reign 
of king Edward b. granted his term and intereſt in the faid 
40 acres of paſture to the ſaid Fobn Bracebridge and Foice. 
then wife of the ſaid Thomas Bracebridge, to have and to 
hold to them from the feaſt of the annunciation of our lady 
then next following for and during the whole term granted 
to the ſaid fir George. And the ſaid Perrot and his wife 
being poſſeſſed of the ſaid 40 acres, as is aforeſaid, and the 
ſaid Thomas Bracebridge being ſeized of the manor, and of 
the reverſion of the 40 acres as parcel of the ſaid manor, the 
ſame Thomas Bracebridge the 16th day of Auguſt in the 5th / 
year of the reign of king Edward 6. by his deed indented- 
tripartite gave and granted to the ſaid fir-George Griffith and 
others the ſaid manor and all his lands, tenements, rever- 
fions, and other his hereditaments whatſoever in Kinſbury 
aforeſaid and elſewhere in the county of Warwick, to have 


and to hold to them and to their heirs to their owa proper. 
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ſor ever, upon condition that they ſhould pay to the ſaick 
mas Bracebridge within 15 days then next following for 


puld fail of payment, that then after the 15 days the fe- 
ces and their heirs and aſſigns ſhould ſtand ſeized of the 
manor, lands, tenements, reverſions and hereditaments 
the uſe of the ſaid Thomas Bracebridge for term of his 
e, without impeachment of waſte, and after his death to 
uſe of Thomas Bracebridge his ſon, and to the heirs males 
his body begotten, with remainder over to Fobn Brace- 
age his ſon, and to the heirs males of his body, and o 
= /n!icle another of his ſons, with remainder in tee to the 
ht heirs of Thomas Bracebridge the father, to which fe- 
ment Perret and his wife attorned, and the ſaid ſum of 
d,000/. was not paid within the 15 days according to the 
pndition, by reaſon whereof, and by a ſtatute made the 4th-. 
ky of February in the 27th year of the reign. of king 
ry 8. the ſaid Thomas Bracebridge the father was ſeized 
the ſaid manor, lands, and tenements for his life, the 
tmainder to the ſaid Thomas the fon, and to his heirs males 
f his body, with the other remainders over. And after- 
ards Robert Perrot died, and Thomas Bracebridge. and 
ice his wiſe died, and the ſaid John Bracebridge ſurvived 
he ſaid Foice, and afterwards the ſaid Thomas Bracebridge 
he ſon, after the death of his father, entered into the faid 
rnor, lands, and tenements to him entailed as before, 
nd wis thereof ſeized in tail. And afterwards the faid 
an Perrot being poſſeſſed of the 40 acres, the ſaid Fohn 
Bracebridge afterwards, viz. the 6th day of April in the 
WW 1 th year of the reign of the preſent queen Elizabeth, gave 
Wand granted to the laid Anticle all his right, intereſt, and 
erm of and in the ſaid other moiety. of the ſaid 40 acres. 
und further they ſaid that the ſaid Thomas Bracebridge the 
on, the 25th day of January in the 13th year of the reign 
of queen Elizabeth leaſed the ſaid other moiety of the ſaid 
40 acres to one Edward Buckingham, to have and to hold 
from the feaſt of the annunciation of our lady then next to 
come unto the end and term of 5 years from thence next 
following. And afterwards, viz. the 2oth day of January in 
the 15th year of the reign of queen Elizabeth, the ſaid 7% 
Perrot died, after whole death the ſaid Anticle now. plaintiff 
entered into the ſaid 40 acres of paſture, claiming the other 
moiety thereof upon whoſe poſſeſſion the ſaid Henry Clowſe, 
as fervant to the ſaid Edward Buckingham and by his com- 
mand, at the ſame time when, tc. entered into the ſaid 40 
acres, claiming the other moiety thereof in the right of on 85 
4895 _ Z Ai 


ſaid tenements and hereditaments 10, oool. and if they 
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faid Edward, and thereout ejected the faid Article. And if 
it ſhould ſeem to the court that the entry of Ce was not 
law ful for the ſaid other moiety, then they faid that he waz 
' guilty, and they divided damages for the ſeveral: moieties, 
and concluded upon the matter, referring it to the judgment 
of the court. e ADS | 
And judgment was prayed for the plaintiff for the whole, 
for as to the one moiety, viz. that which Fohbn Bracebridge 
had, there was no queſtion at all made, but the whole dou 
y upon the other moiety which Joice had, and which 
John claimed as ſurvivor, and thereupon the counſel for the 
plaintiff prayed their judgment for the ſaid other moiety. 
Por firſt of all it was affirmed by the counſel for the plain- 
(+) S.P.z Bae. tiff, and admitted by the counſel for the defendant, and 
Abr. 439. Poſt alſo by the whole court, (a) that the leaſe made for 70 years 
431. (d). by Thomas Bracebridge to fir George Griffith of the 40 acres 
Which Perrot and his wife then held was good for all of the 
5 70 years that ſhould remain after the firſt term ended, not- 
- withſtanding that the leaſe fot 70 years was made without 
deed, For Thomas Bracebridge, who made the leaſe for 70 
years, had in him at the time of making it the reverſion of 
the 40 acres in fee fimple, and in reſpe& thereof he had 
power to contract with another for any eſtate to be derived 
out of that reverſion. Then when he demiſed the land to 
fir George, to have for 70 years from the feaſt of St. Michael 
the archangel then next following, this would have been a 
good leaſe for the whole term if the former leaſe made to 
Perrot and his wife had not ſtood in the way, and that can 
ſtand in the way no longer than it continues, and durin 


its continuance the ſecond leaſe ſhall not take effect in poſ- 


ſeſſion, but ſhall be void as to the leſſor and the ſecond 
leſſee alſo. For if the leſſor would ſue the ſecond leſſee for 
the rent reſerved, he ſhould not have it during the firſt leaſe, 
for during that time the contract does not take effect, for 
the leſſor had no power over the land during that time, and 
therefore the leſſee ſhould avoid the demand, and ſay that 
the leaſe which he claims is executory after the firſt leaſe de- 
termined, and is not now executed, and in the mean time 


( Litt. R. 251. he ſhall not have the rent. (3) But otherwiſe it ſhould be 


1 if the ſecond leaſe had been by indenture, for then as well 
434 (b). Vide the leſſee as the leſſor is eſtopped to ſay but that the leaſe 


. Carth. 248. commenced at the day limited, becauſe the words of the 


[ + 422 ] Mdenture touching the commencement of the leaſe + are ſo. 


b \ce. () But if the ſecond leaſe had been made Stalls. 
ee and the firſt leſſee had attorned to the — , — go 


Poſt 433 (f). reverſion of the land ſhould have paſſed to the ſecond leſſee 
þ | Es | together 
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| j ufficient to convey the reverſion where there is A deed tit. Reverſion I. 
ad attornment alſo. But here the ſecond leaſe is made pl. 2. Mide Ante 


Bz ccbridge verſus Clowſe, in B. R. 
zether with the firſt rent, (6) for the demiſe af the land Z) vin. Abr. 


ithout any indenture or deed-poll, in which caſe the firſt 155 (b). 
rm ſhall conſume as many of the years of the ſecond term (e) P. 35. H.8. 


: j and the ſecond term is Bro. Leaſes 48. 
ſhall incur during the firſt term, and t e. 155.4. 


ut executory for the years only that ſhall remain after the BI 1 88. 


& term ended, and tor them it ſhall be good, whether the E. 160. Off. f 
rſt term be ended by effluxion of time, or by the death of Exec. 230 281. 
errot and his wife, which is a condition parcel of the li. 1 0 e 
itation that ſhall end their leaſe. (c) As if a man makes a Hardr. 412. 
aſe for life, and afterwards makes a leaſe to anothef for 21 Contra Plowd. 
ears to begin preſently, there if the firſt tenant for life dies Vr. 12, 161 
r (d) ſurrenders, the ſecond leaſe ſhall begin preſently both () Niere here 
2 the one caſe and in the other, for at the time of the con · of, for this 


act there was a poſſibility for the leaſe to begin to be exe» ſeems 3 
uted before the death of the tenant for life, viz. by his ſur- daken dg 
ader, or forfeiture, or the like. -  ſecondleaſe 
hich caſe by reaſo of the ttoppel, | k effe & betw he parties i wenn yg 
in which caſe n of the e it too tween t r , an 
zerefore ſhall come in poſſeſſion whenever the firſt leaſe is out of the way, —— codes 
ut if the ſecond leaſe was only by deed-poll without the attornment of the fri leſſee, or by 
arol, then ic can only take effect in polleſſion upon the determination of the firſt leaſe by the 
zath of the leſſee, according to the expreſs limitation, and not upon any ſooner or other de- 
nination by ſurrender, forfciture, or otherwiſe. Vide Poſt 433 (e). 3 Bac. Abr. 440. 


(e) I ſeems to me (reader) that if one makes a leaſe the f 17 Nota bene by 


4 May for 21 years enſuing from the 1/t day of June, * reporter. 
ch is defea 
ry 


bic 
Hor, and the ad day of May be makes another leaſe without 105.Moor344- 
led for 21 years enſuing from the ſaid 1/! day of June, there = Le 


/though the condition is performed, and thereby the firſt leaſe Dy. 3. pl. 29. 
js avoided, or although the firſt eee ſurrenders bis . 4 5 in Margloe. 
e 


he ſecond leſſee ſhall never have the land by force of the ſecond Sep. 5. 


Able on condition to be performed on the part of the (. )s. p. Hutt. 
70 


W-2/c, becauſe the leſſor had no power to contract with the ſecond Bac. Abr. 438, 
„%. at 5 time the ſecond leaſe was made, for 22 ihe 439. Vin. Abr. 


ſecond leaſe another had the land and the Poſſeſſhon, and the con- dt. Slate Bu 


traft could not be good upon the poſſibility of the condition bei b. ro. pl. 9. Poſt 


would be avoided. But in the caſe at bar the leaſe to Perrot 
and bis wife was for 40 years, if they or one of them ſhould ſo 


| long live, which words (if one of them ſbould ſo long live) are 


not perbaps a collateral condition, but rather parcel of the li- 


vitation of the time of the term, in which caſe the term of 10 
gears ſhall commence immediately after that limitation is deter- 


mined ; ſo that the plaintiff has part of the 70 years (as he has 
by bis own ſbewing in u rr Loh if = 200 2 com- 


. Ag 43 . (a). 821 ; 
performed, or the firſt leaſe ſurrendered," whereby the ſame (bd). STS " 
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menced at ſuch term, whereupon he may well found ji 
ejectione firmx. And ſo perhaps there is a diverſity bet tuin 
the condition aforeſaid added to the limitation, and a conditim 
dehors, or a gn, which determines the term ; for if th 

' firſt term of Perrot and his wife had been ſo ended, viz. þ 
 - collateral condition, it ſeems that the 70 years ſhould never hau 
commenced. Ee „ 
And ſo (as it is ſaid before) it was agreed on all ſides that 

the ſecond leaſe was good for as many of the years as re- 
mained after the death of Perrot and his wife, and that the 
term was commenced, notwithſtanding the 40 years are not 
ended by effluxion of time, but by death, and although the 
ſecond leaſe was not made by any writing or deed. And ſo 
note that the reſidue of the ſaid 70 years which had not jn- 
curred ſhall commence preſently upon the death of the ſaid 
Joan Perrot ſurvivor to her huſband. 1 —_—_ 
But the other matters upon which the parties chiefly 
reſted were two. The firſt was, when fir George Griffith 
had granted over his term of 70 years to Fohn Bracehridg: 
and to Force the wife of Thomas Bracebridee the father, and 
afterwards Thomas the father made a feoffment in fee of the 
manor, if by ſuch feoffment the moiety of the term of 70 
years, which he had in right of Foice his wife, ſhould paſs 

to the feoffees included in the land by way of extinguiſhment, 
and if fo, then the jointenancy between Foice and John 
Bracebridge would be ſevered, and then the leaſe made by 
Thomas Bracebridge the ſon to Buckingham is good, and the 
land is diſcharged of the former leaſe of 70 years for the 
other moiety. The ſecond was, admitting that by the 
feoffment and livery of the manor the term or intereſt for 
years ſhall not paſs, yet if it ſhall paſs by the other words in 

| the deed, viz. by the grant of all his lands and tenements 
in Kinſbury, | 5 fy : 0d 

For che plain- And as to the firſt point, it was ſaid on behalf of the 
uf. plaintiff, that although the 40 acres were parcel of the ma- 

A. leaſes 40 8. nor, yet when the leaſe was made of them to Perrot and his 
eres parcel of a Wife for 40 years, (F) by that leaſe the poſſeſſion was ſe⸗ 
manor to B.for vered from the manor, and was not parcel of the manor, 
40 years, and although the (g) reverſion. continued parcel of the manor, 
aſterward® ſo that the term hath diſmembered the Jand in poſſeſſion 
to C. for 0 from the manor ; for if Perrot and his wife and Thomas 
years, C. grants | | | Bracebridgt 


over his eſtate ; 

to the wife of A. the leſſor and to a ſtranger, A. makes a feoffment in fee of the manor” to 
others, B. attorns, if by this feoffment the moiety of the term of 70 years, which A. had in 
right of his wife, ſhall paſs to the feoffees included in the land by way of extinguiſhment. 
(Ff) pt Oy Mod. 246 Per Curiam. (g) Cro. E. 522. Ante 103 (f). Vide Dy: 
350. pl. 18. | ; „ 


% 


| Bractbridge verſus Clowſe, in B. R. 
| racebridge would have joined in a leaſe of the manor and 


HIS all the lands and tenements parcel of the manor: to ano- 
Ven er for 50 years, nothing of the 40 acres which Perrot and 
50 is wife had ſhould paſs from Perret during the term of 40 


ears, becauſe during bis leaſe the land was not parcel of the 
nanor. (5) So Littleton ſhe ws us that if one makes a gift in 
ail, or a leaſe for life of parcel of a manor, during thoſe 
ſtates the land is not parcel of the manor. And as the 
and is ſevered from the manor during the leaſe to Perrot and 
dis wife, ſo likewiſe ſhall it be during the ſecond leaſe for 50 
rears made to ſir George Griffith : And when fir George 
granted over his eſtate to Joice and to John Bracebridge, the 


the eſtate remained ſevered from the manor in their hands, as it 
s in the hands of fir George himſelf, and eſpecially when 
417 he freehold which Thomas Bracebridge had could not merge 
al 


he moiety of the term, as it is before (i) adjudged 3 from 
whence it conſequently follows that the feoffment of the 


(5) Litt. £591. 
Bro. Compriſe 
27. 36 H. 6. 30. 
Bro. Ibid. 9. 
7 H. 7, 8. a. 
Bro. Ibid. 19. 
Co. Litt. 324. b. 
328. a. 5 Mod. 
246. Vin. Abr. 


tit. Manor C. 


pl. S. Q pl. i. 
Q. 2. pl. 2. | 
(i )Bracebridge 
v. Cook, Ante 
417, 41 8, 419. 
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fly anor did not give nor convey to the feoffees by way of ex- 
fth inguiſhment- or otherwiſe the term of 70 years, becauſe it 
dgt vas not parcel of the manor. And from hence it alſo con- 
nd quently follows, that if it. ſhall not paſs, then Jahn the 
the ſurvivor of - Foice ſhall have the term by the death of Foice, 
70 and then his grant to Anticle the plaintiff is good, and ſo. 
als the ſuit of ejed7ione firme is maintainable 
af, And as to the ſecond point, it was ſaid by them that the 
rant of Thomas Bracebridge the father of all his lands and 
enements ſhall not make the term to paſs. (a) And to 


prove this the caſe of ) Edw. 6. was alledged, which is cited 
in the abridgment of the lord Nobert Brook late chief juſtice 


he of the common-bench Tit. Grant pl. 155. where it is thus 
or ritten, „A man grants omnia terras et tenementa ſua in D. 
in 


a leaſe for years ſhall not paſs, otherwiſe if he grants (5) 
einne firmas ſuas, thereby a leaſe for years ſhall paſs, for 
an cjectione firme lies thereof, by which he may recover 
the term, and therefore it is a good word of grant.” 
Thus fays the book. Alſo the grant here is to the feoffees 
and their heirs, (c) which word (heirs) implies that the fe- 


fore if the term of 70 years ſhall not paſs by the words in 
the deed of grant of all his lands and tenements, nor by the 
| feoffment of the manor, then the title of Anticle the plain- 
tiff, who claims from Fohn Bracebridge, who had the reſi- 
due of the term of 70 years as ſurvivor to Foice, is good. 


faid other moiety, 
| 2 On 


offer intended to paſs things of inheritance only. Where- 


(a) 8. P. Per 
Br ook Bro. g 
Grants 87. 37 

. 8. Bro. Done 
41. N N. e. 
ſ. 301, 438. 1 
3 | 
Godolph.Orph 
Leg. 1457 
Sed Contra. 
Poſt 424. 


Show. P. C. 
206. | 


e) 8.P. Moor 
725. HOY 


And therefore they prayed judgment for the plaintiff for the 


poſſeſſion, tho? 


Faſter Term 18 Elizabeth, in B. K. 


F contra for On the other hand it was argued by the counſel for the 

the defendant. 1 as to the firſt point, it was admitted that 

u ben the leaſe for years was made to Perrot and his wife, 

who entered, thereby the land leaſed was become no paree| 

of the manor, but was diſmembered from it as to the poſ- 

ſeſſion, during the leaſe, but the reverſion thereof and the 

| freehold continued parcel of the manor, and the reaſon 

8 E thereof is, (4) becauſe the leſſees have entered into the 

95 We land, whereby they have the poſſeſſion, and fo there is a 

| poſſeſſion and a reverſion, which are diſtin things. And 

as the eſtates are ſeveral, ſo are they in ſeveral perſons, for 

he that has the leaſe has nothing in the reverſion, and he 

that has the reverſion has nothing in the leaſe. But if a 

man ſeized of land makes a leaſe for s to commence 

preſently or at a day to come, there before the leſſee has 

entered, or the leffor has waived the poſſeſſion, the leſſee 

has but an intereſſe termini, which is an agreement execu- 

tory to have the land, and he has not the poſſeſſion of the 

land, but that continues always in the leſſor until entry is 

| made, ſo that the entry makes the poſſeſſion and reverſion. 

(e)M.22 24. (e) For Littleton in his book cap. Releaſes ſays that if one 

gn Ty J. leaſes land to another for term of years, and the leſſor re · 

59. Litt f. 489. leaſes to the leſſee all his right before the leſſee has entered 

Co. Litt. 46 b. into the ſame land by force of the leaſe, ſuch releaſe is void, 

wy 3 * becauſe the leſſee had no poſſeſſion of the land at the time of 

R. 407. Perk. the releaſe made, but only a right to have the fame land by 

l. 603. 4 Bac. force of the ſame leaſe. Such are the words of Littleton. 

3 - i dla And, Sir, if the leſſee has but a right, ergo he has no poſ- 

leaſe B. a. pl. 6. ſe ſſion, nevertheleſs it is ſuch a contract and right as may be 

Plowd. Quzr. (J) granted over to another, and be forfeited, but yet it js 

. 311. not executed, but only executory as to the poſſeſſion. (g) For, 

(f) Pond. it was ſaid, in the time of the preſent queen the dean and 

Quer. ſ.95,311, Chapter of eue brought in this court a bill of debt 

Sane Lay (Ys againſt their leſſee - for years for rent in arrear for divers | 

there cited, Years, and counted that they made the leaſe by deed to com- i 

mence at the feaſt of Sz. Michael next after the date of the 

(z)8.P.2 deed, and it was held here that the ſuit was not maintain- 

_ becauſe the leſſee had not entered, nor the leffors * 

405. Palm. ii . waived the poſſeſſion, until which entry or waiver made they 

Vin. Abr. tit. ſhall be adjudged occupiers, in which caſe they ſhall not 

Reverſion B. have any rent. Then here in the principal caſe the leſſee 
pl. 3. 

for 70 years had not entered before the feoffment, nor could 


But if che leſ· he have any entry, becauſe the former leaſe made to Perrot 
ſor waives the | | and 


the leſſee never enters into the land, et an aRion of debt f th as... 
Dy. 4. b. pl. 3. 1 Rol. Abr. 605. pq | 3 lies upon the contra, 
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a- rife had then continuance, in which este Themes, 9 
arcbridge the leſſor bad no (4) reverſion. depending upon ©) AFD u. 


or the leſſees for 40 years had entered, and ſo had an eſtate Vin. Abr. *. 
liſtinct from the reverſion, but the leſſee for 70 years had * 1 
ot entered, nor could enter, but his leaſe was exceutory: by In arzins 5 
ntry aſter the determination of the eſtate of Perret and his | | 
ife, and not before, in which-caſe' when fir. George Griffith 
ad before the feoffment granted his intereſt to Force and to 
1. Bracebridge; which intereſt was ory: by: entry, 

nd the huſband of Jeice made a feoffment of the 'manor 
yhereof the revetrſion of theſe 40 acres then were parcel, *'. 
d Perrot and his wife attorned, by that feoffment the | 
oiety which Jeice might have claimed ſhall paſs in the re- 
erſion, and s Bracebridge and his wife ſhall' never. 
aim it againſt the feoffment. For if Joice before the co- 
erture bad had a rent - charge for years granted out of 'the 
ad of Thomas Bracebridge, to commence at a day to come, | 

nd after the coverture Thomas: Bracebridge. had made a feoff- 
cnt of the land, and had died, Jeice ſhould never have 

ad the rent afterwards. And the principal caſe is no other 

effect than if Thomas Bracebriage," being ſeized of the 
panor, had made a leaſe of pareel of it to fir: George Griffith 
dr.70 years to commence at the feaſt of St. Afrebaet then 
ert following, and before Micbaslmas fir George 1 
d granted over his eſtate to Foice only, and before Mich 
nas her huſband the leſſor had made a feoffment of the 
danor, and aſter Michaelmas, had died, there Joice ſhould 
ver have bad her leaſe, : becauſe it paſſed drowned in the 
offment; but if in this laſt caſe ſir George had entered 
ſter Michaelmas, and had granted his eſtate to the ſaid 
eice, and afterwards the huſband had made a feoffment of 
Dc manor, and livery of ſeizin in another part of the manor, 
en perhaps the wife ſurviving her huſband thould- have had 
e land during the term leaſed, becauſe the land was not 
cel of the manor during the leaſe, for that it was exe- 
uted; but in the principal caſe the leaſe was not executed 
y entry, for which reaſon the manor is given diſcharged of 
e leaſe for oice's. moiety, and therefore as to that the 
laintiff ſhall be barred. And ſo was the opinion of the: | 
hole court. A = , 84 1 7 2 ky va Y 8 
And as to the ſecond point it was ſaid, that the grant of () Vide Moor 
Il his lands and tenements ſhall make the intereſt. for years 3m F 42. 
d paſs, becauſe it is his land for the time, and that thè caſe Kitch w—_ 
ited + out of Brook was not law, becauſe the words of the [+424] 
ant would be made void by ſuch expoſition of them, inal- 44 
Part II. N | much | a 


6 


Eaſter Term 18 Elizabeth, in B. R. | 


much as ĩt is not ſhewn' in that caſe that the-words-might be 
cher wiſe fupplied, and ſurh expoſition the law will not 

ſufſfer. Aud here when Thomas Bratebridge the father (gave 

dal and granted the manor and all! his other lands and wene- 
muents; if this mould not make the land leafed to paſs (ad- 
mitting that the fame was not parcel of the manor) the 
Words would be void, for it is not found that he had any 

other land which was not parcel of the manor, and 1 refore 

the words would be void and to no purpoſe if fo be they |} 

could not make the intereſt of the term to paſs. t te 

did not reſt fo much upon this point as upon the former, 

which made the matter ſufficiently clear. Wherefore in 

Ea ſter term 18 Elizabeth judgment was given that the plain - 

tiff ſhould be barred for the faid other moiety, which judg- 


neren, At which day before the lady the quren at e ee 
The judgment. * f 


came the parties aforeſaid by their attornies aforeſa | 
becauſe the court of the lady the queen here is not yet ad- 
viſed of giving their judgment of and apon the premiſſes, 
dayis given to the parties aforefaid beſore the lady the — 
at Weſtminſter until e dext after 15 days of Eaſir 
to hear their judgment thereon, beeauſe the court of the 
lady the queen here thereof not yet, &c. At which day 
before the lady the queen at WP: iminſier came the parties 
aforeſaid by their attornies aforeſaid, whereapon all and fin- 
gular the premiſſes being ſeen, and by the court of the lady 
the queen here more fully underſtood, and mature'delibera- 
| tion being had thereupon, for that it ſeems to the court of | 
77 bs the lady the queen here, upon the 'whole matter aforefaid in 
form aforeſaid found, that the aforeſaid entry of the afore- 
faid Henry 3 into the aforeſaid 40 acres of paſture is a 
good and lawful entry in law of and for the aforeſaid moiety 
of the ſame go acres of paſture, whereupon the aforeſaid 
matter in law by the jurors aforeſaid is found, it is conſider- 
ed that the ſame Anticle take nothing by his bill aforefaid, as 
to the ſame moiety of the aforeſaid 30 acres of paſture with 
the appurtenances, but that he be in mercy for his falſe 
claim therein, and that the aforefaid Henry go thereof with- {| 
out day. And further it is confidered that the aforeſaid |! 
Article recover againſt the aforeſaid Henry Clowſe his term 
aforeſaid yet to come of and in the aforeſaid other moiety*of 
7 'the ſame 40 acres of paſture with the appurtenances, where- 
- upon it '1sTound by the jurors aforeſaid in ſorm aforeſaid that 
the ſame Henry is guilty of the treſpaſs and ejectment afore- 
ſaid thereof, and his damages aforefaid by the jurors afore- 
| aid 


* 
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aid in form er aſſeſſed, and alſo 2 10s. for his coſts 
la 175 805 5 the fame Anticle b Ne the du he a 
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bo [+425] H.report of @ judgment given by the jnfices of; 


\ T which day the jury between the parties aforeſaid 

A touching the plea aforeſaid was put between them in 

reſpite here until this day, viz. the morrow of All, Souls 

then next following. And now here at this day came as 

well the aforeſaid phos Vernon now defendant, as the afore- 
n 


ſaid 7. homas Stanley an nie 3 th John Marners and Dort 
thy, by their attornies aforeſaid, and the jurors therein im- 

| E being called likewiſe came. And thereupon. the 
ame Henry Verner challenggs the array of the, panel afore- 
ſaid, becauſe he ſays . ets was arrayed by one 
| John Zouch knight, now, and at the meta the array 
, aforeſaid made, ſheriff of the aforcſaid county of Derhy, 
which ſaid ſheriff is coufin of the aforeſaid John Manners, 

that is to ſay, ſon of George Zouch eſquire, ſon of Fob 

Zouch knight, ſon of John Zouch eſquire, ſon of Fobn Zouch 

eſquire, ſon of Milian Lord Zeuch, fon of . Alan Lord 


. — 


Zeuch, ſon of William Lord Zouch, ſon of Elizabeth daugh- 


[1 * 


ter of William Lord Roos, father of William Lord Roos, fa- 


ther of Thomas Lord Roos, father of Thomas Lord Rags, ta- 


- 


ther of Elianor mother of George Manners knight, father of 
Thomas earl of Rutland, father of the aforeſaid Ji Man- 


vers. | 


If huſband and And exception was taken to this challenge by the counſel 


eng of the vouchees, for that it was inſufficient in matter, be- 


tee of cauſe the blood between the ſaid Sir Jobn Zouch the ſheriff 
the lands of and 


the wife) and the ſheriff who returns the jury is coufin in the ninth degree to the huſband, 
this is a good principal challenge to the array, for couſinage is a good cauſe of challenge, 
let it be ever ſo many degrees diſtant, and the law preſumes that the ſheriff being of the 
ſape lineage will bear affection to the other, and tho' in this caſe the one cannot be heir 
to the other of the land in diſpute, yet the one may be heir to the other of other land. 8. C. 
Dy. 319. pl. 13. 2 Rol. Abr. 637. H. pl. 2. 5. P. O. Bendl. 96. 1 Finch 187. 2 Finch 401. 
Tri. per Pais 144, 145. a | | oY 
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Vernon verſus Manners, in C. B. 


and the ſaid Jobs Manners is ſo. far diſtant. For ſir Jab 
Zeuch is in the ninth deſcent from Millinm Lord Roos the 
anceſtor paramount from whom the blood is derived, and 

ohn Manners is in the ſeventh deſcent from the ſaid Milliam 

ord Roos, and ſo fir Jobn Zouch knight, grandfather . to 
ſir John Zouch the ſheriff who has made the return, and the 
ſaid John Manners. were in the ſeventh degree one to the 
other, and the ſaid Zauch the ſheriff is two degrees further, 


ot her in the ninth, in which degrees, by reaſon of their 
the leſs favour it bears to thoſe of the ſame ſtock. And 


in blood are as remote in affeQion alſo, for elſe there would 
blood, and all the inhabitants of the earth ate deſcended 
mg a reaſonable proximity. And it was touched that the 
degrees of marriage are good limits for challenges of blood. 


Thomas Bromley the queen's ſolicitor, who was of counſel 
for the vouchees, and admitted to ſpeak within the bar) be- 


ſhall be intended in reſpe& of the warranty made by the 


wives or their anceſtors, and the land which ſhall be ren- 


dered in value ſhall be the land of the wives, and no other, 
and fir John Zouch the ſheriff is not of their blood, nor is 
he inheritable to their land, and the reaſon why challenges 
for oouſinage are allowed in law, is, in reſpe that the 
ſheriff who makes the panel, or the juror who is challenged, 
may inherit by deſcent the land of one of the parties. And 


nard Brocas ſued an attaint upon a verdi& of an aſſize 
which paſſed againſt him, where ſome were challenged be- 
cauſe they were of affinity and alliance to the plaintiff, and 
foraſmuch as they were many degrees diſtant, and alſo the 
alliance was by.couſinage on the part of the mother of the 


of the mother, the challenge was diſallowed. The ſame 
eaſon (he ſaid) was in the principal caſe here, for the land 
| | EE 


ſo that the one is in the ſeventh degree of blood, and the 


grent diſtance, there can be no preſumption of partiality, 
or the further removed blood is, the more cool it is, and 


therefore the law which follows nature, and conſiders its 
operations and effects, judges that thoſe who are ſo remote 


be no bounds put to challenges, for the whole world is of one 
from Adam and Eve, and ſo are couſins to one another, but 
every ſuch couſinage is no cauſe of challenge, unleſs it 
Another reaſon was alledged againſt the challenge (by 


cauſe. the land here, to which the warranty was annexed, 
came from the wives of the vouchees, or from their anceſ- 
tors, for they are here vouched with their huſbands, which 


plaintiff, ſo that the land could never come into tbe blood _ 


- 


hereupon he cited the caſe of 40 , pl. 20. which reaches. .429.vl.14. 
to both the cauſes here alledged, where it appears that Ber- Oy 


Michaelmas Term 13 & 15 Elizabeth, in C. B. 
Which Thall be rendeted in value hall be the land of the 
wives, to which land the ſheriff eannot be inheritable, imaf- 
much as he is not alledged to be of the bleed ef the wives, 

for which reaſon the law cannot preſume that thie ſheriff re- 
turned the jury favourably to fave the land which ſhduld'be 
rendefed in value, to which he cannot By uny poffibiſity be 
inhefitable; and alſo the ſaid caſe proves thut cbufinage, 


„ .  Whichis a long degree diſtant, is no eauſe of challenge. 
4 b ' In'anſwer to theſe objections it Was Taid, that, as tothe 


Challenge. Hrſt point, couſi nage ſhall be a good challenge, what degtee 
+ M. 21 Ed. 4. ſocver it be diſtant. f And hereupon the caſe in 21 Edro: 4. 
63. b. Bro. Chal · was cited, where in an aſſize brought by the dean and chap- 
 [nge _ ter of Lincoln againſt Pratt, Chobe ſaid, if the juror be 
Dl. 379. Eh couſin to the party in the ninth degree; it is a good ehal- 

TUES r ee Tg Pot agg 
1 Finch 187. Tenge, if he can ſhew how, quod omnes conce/Rerunt. F rom 
2 Finch 01. whence it appears that proximity of blood is not requiſite in ' 
a challenge, but if he is of blovd it is ſufficient. 
[+ 426] 1 And as to the other reafon given by the counfel of the 
__ Gther'Hide, it was faid that the reaſon why coufinage'is a good 
cauſe of challenge is not becauſe the land in diſpute, or the 
land'which ſhall be rendered in value, may deſcend to the 

(01 Finch187, ſheriff who made the panel, or to the juror who is challeag- 
2 Finch 401. Ed, but the reaſon is, (a) becauſe the one may be heir'to'the 
other 'of other land which they have, if they have arty, une 

alſo it is in reſpect of the affe Sion which the law preſumes 

(5) 1 Finch 185. one of the Tame lineage bears to another; (3) and for this 
2 Finch 401. cauſe it ſhall be a good challenge in perſonal ſuits. 'Where- 
| fore the counſel for the demandant faid to the counſel of the 
other ſide, * if you take the challenge to be ineffectual, de- 
„ mur in law upon it if you will, for we will not relinquiſh 

«© it,” But the counſel for the vouchees thought it better to 

deny the couſi nage than to demur upon it, for by the de. 

murrer the couſinage would be confeſſed, which they did 

not take to be true, and if it ſhould be tried againſt them, 

1 might aftetwards have benefit of the matter in lay, 
or although the couſinage Was tried and found to be ttue, 
| yet if the matter was not ſufficient in la, the juſtices ought 
Herald's books not to qualh the array; wherefore they denied the challenge: 


Land 


e » * * * * 89 . 4 * # © a 7 1 X 7% . * + 3 89 F de 
admitted good And thereupon triers were aſſigned, to whom' evidence . ma 
evidence to tri- given by the heralds of arms, and'teſtimony out of thet! be. 


uo 9! books was ſhewn to prove that the coufinage was true 
coufinage in Wherefore the triers found the coufinage. And after it wi 
the ſheriff. Vide found, the court took the challenge to be good in law, and 
r 8 the array. And it was entered of fecord as fol 
ws. © | 35 | 


8 
281. pl. 9. Vin. ; 
Abr. tit. Evi- . | = "Which 
dence A. B. 39. per totiom. | 


| The Plegdings: Smaith ufer Stapliions dim = 
Which Gid challenge by the aforcſaid Thamor Stanie and 


Margaret, Jahn Manners and Doxgtby denied, hy Nicholps. 
Sturley of Reacbi F eſquice and N Fer herbert of N 


ten eſquire, triers thereunto ele ged and ſworn, is found. 
to be true. Therefore let the panel aforeſaid be quaſhed 
and withdrawn, &c. And thereupon the aforeſaid Heavy 
Viruon now demandant prays the writ of the lady the queen 
to make to come here a new 12, &c. to the coroner of. the 
county aforeſaid to be directed. And it is granted to him,, 
e. Therefore the coroner is commanded that he cauſe to 
come here from the day of Baſter in 15 days, 12, Sc. by 
whom, c. and who neither, c. to recognize, fc. be - 
cauſe as well, c. | | wh 


0 


A report of 4 judgment given in the King's Bench, entred 
8 J Late Ti ID the 15th year 7 the reign of 42 
Elizabeth, and of gore of the arguments, apo» a demurrer in 

| Replevin ſued by Robert Smith again T homas Stapleton 
and John Heycock. And the record was as fallews. 


Tamas Stapleton and Jobs Heycock were ſummoned to an- Efe7 Term 
ſwer om Smith of a plea, wherefore they took the Rs 
cattle of the ſaid Robert, and them unjuſtly detained againſt & Heywed. 
gages and pledges, &c. And whereupon the ſame Robert E/#*- 
by Francis baus his attorney complains, that the afore- Declaration. 
ſaid Thames and John the 27th day of November in the loth s n prece- 
year of the reign of the lady Elizabgth now queen of Eng- dent Rafi. Entr. 
land, at Goldhanger in the county aforeſaid in a certain place 563. b. pl. 3. 
there called Faity in the land ground in Goldhanger, oo the 
cattle, viz. 6 cows of the ſaid Robert, and them unjuſt 
detained againſt gages and pledges, until, &c. and where- 
upon he ſays that he is FRA and has damage to the 
* {oF ag e he 8 83 _ 

\nd the aforeſaid Thomas Stapleton and Fohn Heycack b 
Richard Haywoed their attorney come 200 es ha * 
foroe and injury when, £ „ all the taking and whatſpever, 
&c. And as þailiffs of Joby Reynolds wel aFknpuledge « he 

8 | taking 
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taking of the cattle aforeſaid in the aforeſaid place in which, 
&c. and juſtly, &c. becauſe they ſay that the ſame place, in 
which the taking of the cattle aforeſaid is ſuppoſed to be 
done, is, and at the aforeſaid time of the taking of the ſaid 
cattle above ſ ſed to be done, was, acres with the 
appurtenances in Geldbanger aforeſaid, whereof, long before 
the taking of the ſaid cattle above ſuppoſed to be done, one 
Charles late duke of Suffolk was ſeized in his demeſn as of 
ſee. And being ſo ſeized thereof, the ſame late duke of 
Suffolk, before the aforeſaid time when, c. viz. the 20th 
day of March in the 3oth year of the reign of lord Henry 
the eighth late king of England, at Goldhanger aforeſaid, gave, 
granted, and confirmed to one Robert Trapps of London 
goldſmith and to Joan then his wife the aforeſaid place with 
the appurtenances in which, &c. amongſt other things, to 
have and to hold to the ſame Robert and Joan for term of 
their lives and of the longer liver of them, without im- 
peachment of any waſte, the. remainder thereof after the 
death of the aforeſaid Robert Trapps and Foan to Nicholas 
Trapps one of the fons of the ſaid Robert Trapps, and to 
| the heirs of his body lawfully begotten, and for default of 
LT 427] + ſuch iſſue, the remainder thereof to one Francis Trapp. 
another of the ſons of the ſaid Robert Trapps, and to his 
heirs and aſſigns for ever. By virtue of which ſaid gift, 
Fan and confirmation the aforeſaid Robert Trapps and 


van his wife of the aforeſaid place in which, &c. were 
eized in their demeſn as of freehold for term of their lives, 
the remainder thereof to the aforeſaid Nicholas Trapps and'to 
the heirs of his body lawfully begotten, the remainder 
thereof in form aforeſaid. And the aforefaid Robert and 
Jean being ſo ſeized thereof, and the aforeſaid Nicholas 
being ſo ſeized of the remainder thereof, the aforcſaid Ni- 
 cholas Trapps afterwards, and before the aforeſaid time when, 
R Kec. viz. the 7th day of May in the 36th year of the reign 
of the ſaid fate king Henry 8. at London aforeſaid of ſuch 
his eſtate thereof died ſeized, after whoſe death the afore- 
ſaid remainder of the aforeſaid place in which, &c. amongſt 
other things deſcended to one Mary wife of one lord Giles 
Paulet, and to Alice wife of one Henry Brown, as daughters 
and heirs of the ſame Nicholas of his body lawfully begot- 
ten, whereby the ſame lord Giles and Mary, Henry Brown 
and Alice his wife, in right of the ſame Mary and Alice, 
were of the ſaid remainder of the aforeſaid place in which, 
&c. amongſt other things ſeized as of fee and right, viz. to 
the aforeſaid Mary and Alice, and to the heirs of their 
bodies lawfully begotten, by the form of the gift — 5 
+ | -. AH 
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And afterwards the aforeſaid Robert Trapp and Jam being 

ſo ſcized, as is aſoreſaid, of the aforeſaid place in which, 
&c. the aforeſaid Robert Trapps, the I2th day of December: 
in the 3d year of the reign of the ſaid lady the queen now, 
at Lenden in the pariſh of St. Vedaft, died: And the afore» 
ſaid Joan ſurvived him, and held herſelf in the tenements 
| aforeſaid with the appurtenances in which, &c. by right of 
ſurvivorſhip, and was thereof ſole ſeized in her demeſn as 
of freehold. And ſhe being ſo thereof ſeized, at Lenden 
aforeſaid the 16th day of January in the 6th year of the 
reign of the lady the queen now, of ſuch eſtate thereof 
| died ſeized ; after whoſe death the aforeſaid lord Giles: and 
Mary his wife, and the aforcſaid Henry Brown. and Alice 
his wife, in right of the ſame Mary and Alice, into the 
aforeſaid tenements with the appurtenances in which, &c. 
amongſt other things, as in the remainder. of the ſaid Mary 
and Alice, entered, and were thereof, N ot her things, 
ſeized in their demeſn as of fee-tail, by the form of the gift 
aſoreſaid, in right of the ſame Mary and Alice. And the 

ſaid lord Giles and Mary, Henry and Alice, being ſo there- 
of ſeized, before the aforeſaid time when, &c. viz. the 
10th day of July in the 5th year of the reign of the lady 
Elizabeth now queen of England, at Goldhanger aforcſaid, 
partition of the place aforeſaid in which, &c. and of other 
tenements which deſcended to the aforeſaid Mary and Alice 
as daughters and heirs of the aforeſaid Aicholas in the ſaid 
county of Eſſex, was made between the aforeſaid lord Giles 
Paulet and Mary, and the aforeſaid Henry Brown and 
Alice, by which taid partition the aforeſaid place in which, 
&c. amongſt other things was allotted and aſſigned to the 
aforeſaid lord Gilet and Mary in recompence and allowance 
of the whole purparty of the aforeſaid Mary falling to the 
ſaid Mary out of all the tenements aforeſaid with the appur- 
tenances which were the aforeſaid Nicho/as's her father. 
virtue of which ſaid partition the ſame lord Giles Paulet and 
Mary, as in right of the ſame Mary, were of the aforeſaid. 
tenements with the appurtenances in which, &c. amongſt 
other things, ſeized in their demeſn as of fee-tail, viz. to 
the aforeſaid Mary and to the heirs of her body lawfully be- 
gotten, according to the form of the gift atoreſaid. And 
the ſame lord Giles and Mary being fo ſeized thereof, before 
the aforeſaid time when, &c. viz. the 25th day of March 
in the gth year of the reign of the ſaid lady the 
queen now, at Goldhanger aforeſaid, demiſed the afore- 
laid place in which, &c. amongſt other things, to the afore- 
ſaid John Reynolds, to have and to hold to the aforeſaid 


John 


V 


Bar. 
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John Reynalds from the fame 25th day of March unto the 
end of the term of 21 years from thence next following and 
fully to be compleat. By virtue of which ſaid demiſe the 
fame John Reynolds, the 26th day of March in the geh year 
of the reign of the lady the queen now, into the aforeſaid 
place in which, &c. entered, and was thereof poſſeſſed. 
And becauſe the aforeſaid cattle the aforeſaid time when, 
Ec. were in the aforeſaid place in which, &c. eating up the 


graſs then and there growing, and doing damage there, the 


ſame Thomas Stapleton and John Heycock as bailiffs of the 
fame John Reynolds well acknowledge the taking of the cat- 
tle aforeſaid in the aforeſaid place in which, &c. and juſtly, 
&c. for the damage then there ſo by them done. And this 


they are ready to verify, wherefore they pray judgment and 


a return of the cattle aforeſaid, together with their damages, 


_ coſts, and charges by them about their ſuit in this behalf ex- 
pended according to the form of the ſtatute in ſuch caſe 
lately made and provided, to be 5 5 to them, & c. 


And the aforeſaid Robert Smith ſays that by any thing 


by the aforeſaid Thomas Stapleton and John Heycec 


above by pleading alledged, the ſame Thomas and 
John the taking of the cattle aforeſaid in the afore- 
ſaid place in which, &c. juſt, ought not to acknow- 
ledge, becauſe he ſays that well and true it is that the afore- 
ſaid Charles Duke of Suffolk was ſeized in his demeſn as of 
fee + and in the aforeſaid place in which, &c. And being fo 
ſeized thereof, he the ſaid 2oth day of Marcb in the 3oth 
year of the reign of lord Henry the eighth late king of 
England, at Goldhanger aforeſaid, gave, granted, and con- 
firmed to the ſaid Robert Trapps and Joan his wife the 
aforeſaid place with the appurtenances in which, &c. to 


have and to hold to the ſame Robert and Joan for term of 


their lives and of the longer liver of them, without im- 
peachment of any waſte, the remainder thereof, after the 


death of the aforcſaid Robert and Joan, to Nicholas Trapps 


one of the ſons of the ſaid Robert Trapps, and to the heirs 
of his body lawfully begotten, and for default of ſuch iſſue, 
the remainder thereof to the aforeſaid Francis Trapps ano- 
ther of the ſons of the ſaid Robert Trapps, and to his heirs 
and aſhgns for ever; and that the aforeſaid Robert Trapp. 
and Joan his wife by virtue of the gift, grant, and confir- 
mation aforeſaid were ſeized in their demeſn as of free- 
hold for term of their lives, the remainder thereof to the 
aforeſaid Nicholas Trapps and to the heirs of his body law- 
fully begotten, the remainder thereof in form aforeſaid. 
But further the aforeſaid Robert Smith ſays, that the . 


2 
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ſaid Robert Trapps aud Joan his wife being fo ſeized of the 


aforeſaid place in which, &c. the remainder to the ſaid 


Nicholas Trapps,” as is aforeſaid, on the 'oQtave of St. 


| Hillary in the 35th year of the reign of lord Henry. the 


eighth late king of England, in the court of the ſame late 
king at Weſtminſter in | the county of Middleſex, before 


Jen Baldwin,.. William | Shelly, - Thomas Hillougbiy,: and, 
Humphry Brown juſtices, a certain final concord was „6%. 
made, and afterwards from the day of Eaſfer in 15 days 


in the zöth year of the reign of the ſame king Henny the 


Vide 1 Leon. 


eighth there granted and recorded before the ſame juſtices 


and other faithful men of the ſaid late king Heury the eigbth 
there preſent, between the ſaid Nicholas Trapps complainant 


and one Stephen Beckingham deforceant, of the place afore- 


ſaid in which, &c. amongſt other things, by the name of 
one meſſuage, one garden, ſixty acres of land, fix acres of 
meadow, one hundred acres of paſture, twenty acres of 
wood, and three hundred acres of marſh with the appurte- 
nances in Goldhanger, whereof a plea of covenant was ſum- 
moned between them in the ſame court: By which ſaid 
fine the ſame Stephen acknowledged the ſaid tenements with 
the appurtenances to be the right of the ſaid Nicholas, as 


them which the ſame Nicholas had of the gift of the ſame 


Stephen, and them remitted and quit-claimied from hĩinſelf 
and his heirs to the ſame Nicholas and his heirs for ever; 
for which ſaid acknowledgment, remiſe, and quit-claim, 
fine, and agreement, the ſame Nicholas granted to the 
ſame Stephen the ſaid tenements with the appurtenances, 


and them to him rendered in the ſame court; To have and 


to hold to the ſame Stephen from the feaſt of St. Michael the 
archangel then next to come unto. the end of the term of 54 
rs from thence next following, and fully to be compleat, 


yielding therefore yearly during the whole term to the ſame 
Nicholas his heirs and aſſigns 610. 75. Bd. payable at the 


feaſts of the annanciation of the bleſſed Mary, and of S.. 
Michael the archangel by equal port ions. Upon which ſaid 
fine proclamations were made according to the form of the 
ſtatute in ſuch caſe made and provided, that is to ſay, the 
firſt proclamation thereupon. was made the 17th day of 


May in the term of Eeſfer in the zöth year of the reign of 
the ſaid late king Henry the eigbib, the ſecond proclamation 
was made the 20th day of May in the ſame term, the third 
proclamation was made the a zd day of May in the ſame 


term, the fourth proclamati on was made the 206th day of 
May in the ſame term, the fiſth proclamation was made the 
25th day of June in the term of the Holy Trinity in the 36th 

* N year 


[+429] 


Tue Ficadings* Smith werfc Stapleton; Ke. 


year of the reign of the aforeſaid late king; the fixth pro- 


clamation was made the 25th day of — in the ſame term; 
the ſeventh proclamation was made the goth day of June in 
the ſame term, the eighth proclamation was made the 2d 
day of Juiy in the ſame term the ninth proclamation was 
made the aiſt day of November in the term of St. Michael 


in the ſaid g6th year of the reign of the aſoreſaid late king, 
the tenth proclamation was made the 24th day of November 


in the ſame term, the eleventh proclamation was made the 


26th day of November in the ſame term, the tweltth pro- 


clamation was made the 28th day of November in the ſame 
term, the thirteenth proclamation was made the 5th day of 


February in the term of St. Hillary in the zöth year of the 


reign of the aforeſaid late king Henry the eighth, the four- 
teenth proclamation was made the th day of February in 


the ſame term, the fifteenth proclamation was made the 


30th day of February in the fame term, the ſixteenth pro- 
clamation was made the-12th day of February in the fame 
term, by virtue of which fine with proclamations aforeſaid 
Stephen Beckingham was poſſeſſed of the intereſt: of the term 
aforeſaid. And further the fame Robert. Smith ſays, that 
the th day of May in the 36th year of the reign of the ſaid 
late king Henry the eighth the aforeſaid Nicholas Trapps at 
Goldhanger aforeſaid died, and afterwards the aforeſaid 


. Stephen Beckingham being poſſeſſed of the ſaid intereſt of 


and in the tenements aforeſaid, as is aforeſaid, at London 


in the pariſh of the bleſſed Mary of the arches in the ward 


of Cheap made his teſtament and laſt will, and therein con- 
ſtituted Joan Beckingham his wife ſole executrix, and after- 


* wards, viz. the gth day of December in the iſt year of the 


reign of the lady the queen now at London in the pariſh + and 
ward aforeſaid died. And the aforeſaid Joan Beckingham 
afterwards, viz. the 15th day of December in the 1ſt year 


aboveſaid took upon herſelf the burthen of the teſtament 


aforeſaid, and according to the eccleſiaſtical law the ſame 
lawfully at the city of London, viz. in the pariſh of the 


. bleſſed Mary of the arches in the ward of Cheap, proved 


before Nicholar Wotton doctor of both laws, dean of the 


church of Chrift in Canterbury, and the chapter of the ſame 


place, to whom all and all manner of juriſdiction ſpiritual 


and ecclefiaftical, which to the archbiſhop of Canterbury in 


full ſee appertained, that ſee being vacant, is notoriouſly 
known to belong. By virtue ' whereof the aforeſaid Jaan 


Beckingham, as exccutrix of the teſtament aforeſaid, was of 


the imereſt of the term aforeſaid poſſeſſed. And the afore- 


| faid Jvun Beckivgham being ſo poſſeſſed, afterwards, viz the 


17th 


» 


IM 


Detember 
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aforeſaid poſfeſſed. And the aforeſaid t Brokinghamn 
being ſo poſſeſſed , aſterwards, viz. the 7th day f De- 
cember in the ut year-of the reign of the ſaid lady the queen 
now, at London in the pariſh and ward: aforeſaid: made her 
teſtament and'taft v 


4 


ill, and: therein made and conſtituted 


ifterwards, "viz, the 15th day of Mietmber in the iſt year 


ſaid, died; Which ſaid George | | | 
Buckland took \upo0nithemſelves'the hurthen ot the teſtament 


doth laws, dean of the church ot Oi in Conterbury, and 


archbiſhop of Canterbury in full ſee appertained, that ſee 
deing vacant, is notoriouſty knamn to belong. By virtue 


and as executors of that teſtament were poſſeſſed of the 


Lichard Buckland, before any entry into the afotetmd place 
th the appurtenances in which, Sec. by the aforeſaid lord 
ile and lady Mary, and by the aforeſaid * 

| | . | * 8 | f ice 


and Nicbari Richland executors, and 
aboveſaid; at Lenden aforeſaid in the patiſh and ward afore-. 
Khnſbam and. Richard 


f che aforeſaid John Berckinghams aud the ſame teſtament 
awfully and according to the eccleſiaſtical law. proved aʒt 
ke city of London aforeſaid, via in the pariſh: and ward. 


whereof the afoteſaid George Kiynſbam and Richard Burt- 


ntereſt of the term aforeſaid; i and afterwards-the- aforeſaid 
overt Trapps and Jaun his wife died, after the deaths of f 
which Robert and Jean, the aforeſaĩd George: Ney ſbum and 


41 n h 
the chapter of the ſame place, td hom all and all manner 
df juriidiction ſpiritual / and ecole ſiaſtical, Which ton the 
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Defendants de- And the. aforeſaid: Thomar Scapleten ang. Heyeod | 


murrer. 


- viſta oral: or any of them, the. azehdaN of January;in 


che th yeab of the-reigi of dhe ſaid lady ae qusen now, 
—— the 2 — of the aforeſs Jaan 4 ks Ges 

'exceutriz-of the teſtament of the aſqeſaid Sraphen;Becking 
bam, claiming. their term aforeſaid, into the Nd, place 


forithe term aforeſaid after that partition ofsbe place alore- 


_ taforefaid; Goorge Keynſbam and Richard Buckland: being fo 
_ thereof: 


aforeſaid Nobert Smith; to have and to hol the ſame 
ben of N 


Flaadings: 1 &. 


with; the appurtenandes id hich, &. entered and wer df 
the eme as executors uf the te ſtame ut aſorciaid poſſeſſac 


ſaid in which, &c. was hadi as the ſame: Thema 
and Jahn Heycoct by pleading have alledgedd. An Ahe 


ed, as aforeſaid, before the-afpreſaid time 
when, $0. viz. the a0th day of September in the. thy 
'of the teign of the ſaid lad the queen nou, t Geldbaur 
aforeſaid, demiſed the: place in which, Lge 2 


Nobert Suh his executors'and aſſigns from 4 
:Adichaetthe archangel then next following unto tbe end d 
the term and for the term of ſeven years fram ihence neat 
folloming, and fully to be compleat. By Nirtpe whered 
the ſame Robert Smith into the aforeſaid plane in which 
& zentered, and was of the ſame poſſeſſed until the afar 

aid : Th n and: Jo took his cattie afort aid in the Jam 

in manner and form as in his declaration afereſaid he bat 
—— Wand this be is ready to 8 

that the nforeſaid Fhimas: Staplaten and, 
taking the enttle of aforeſaid in the aforela 
\&£:>4eknowledge, the Nobert — Juggr 
and his damages aforefſai by oceaſion et taking. 1 
unjuſt detention t the: cattle aforeſand-y0.he- judge | 
him, c. Fs 11415 n Michas bn: 4 


that the plea aforeſaid by/the ſaid Robert zin man 
. by, pleading in — the, cog 
zanccaforcſaid pleaded and, the matter in the ſame. co 
tained, are inſufficient in law to preclude them the 6 
Thomas e, from-having their cognizance. aſore 
to which ſaid plea they che ſame Thomas.and Jobs, baue 
neceſſity, nor are by the law of the land baund in apy"! 
to anſwer ; wherefore for want of a ſuſſicient anſwer in 
ta the oognizanoe afore ſaid i —— this behalf, the ſame 70 
and 'Fobn as before _ judgment, and a return ol 
cattle aforeſaid. toge with their damages, coſts, 5 
expencer by them about their ſuit in this behalf \cxpen® 
according do the form of. the ſtatute in ſuch caſe made | 


ee n — K ü bl bog! 
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And ibe aforefaid: r 1 

fa;d' by bim the fad Nubert Sid in aanmet and m 
— by pleading in bar to the cognizence-+ aſoreſaid 

ended, and the matter in the fam contained, are good 
af Lackes, Irony preclude the aforeſaid Thomas) dra | 
| pete und rom having <ognizdnce 
| aforefaid,” Which fail: plea and the matter in = —— 0 
rained the ſame Reber Smith is dee to verify and prove 
as che cbürt, &. And beeauſe aforefaid — Sta · 
. and John Heyeect to that wr —— not anſwer, nor tlie 
bee in wy wiſe: deny the ſame Nobert Siab 16 

prays judgment,. and bis aforeſaid by the 
4 aforeſaid to be: adjudgeds to bim, See. . And I + 430 ] 
becauſe the court af the ſaid lady the —— at. 
advifed of giving their judgment of and upon che : 
day therefore is given to the parties ; Ayres — gre | 
ide qucen ct Weftminfter until! nextaſter 

to rar: Their geen vf asd upon the pvemiſſes, 
| &e, becauſe tho court of the lady the queen 
not Ja 15 Ree. un! Bib DAS 1413984 me un U bonds A 
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HE PW nd or PRIN ad A oCharlesoduke of Tux CASE. 
| 'wasXized in his dembfm as of fee vt Andi groger. 
acres Fe v/ahinigatin the county? — unch being 4 
ſeized, the 28th ddy-of Mavrh in ihe 20th youre the hg vent in tail in 
of king A che ave the faid-tauds 20 Dohr Traps emainder en- 
and deo Fog hid-wite Hor their line, the remainden aN Sate for lr 
rholas apps \rav'dthieie feats; and-10:the\heirs: ob his body /ur conuſaxce de 
begotten, the remaimder to Francis Traphtrancthemofttheip 4rcic come 
ſons, and to bis hefrs for-ever 3\by-forge"whereeb the f- here. 
band and wife!twete TOs: "the: femainders by the ſame ns 
dver in form aforeſaid->; Andithey bin ſo ſeived;: on the renders tothe - 
| oRaye of 'St. Fufllacy in the g th feat? ob the veign. of bing euer for . 
Henry's. in thelcortithon toneldrelanennccad marenadey 9 a 
and afterwards on the'guinzime f Eater i in the 36th year c>acima: enſu- 
of the reign ef the fame king granted und recorded before iog, and dies. 
the juſtiees of the ſame "bench, between the ſaid Mandelas ita e 
Trapp. oemplainant, and one »\Mophen' Buckingham: de- — 5 
forccant; of 'the faidtonements;':by\which fine: the ſaid death: Thete- 
Stephen "acknowledged tho remementats. be che right of the (aer for His, 
ſaid Wirbels iv chem which the ſaid-Michotar Dad of his bn ien ime 
gift, for Which ine the aid Nicbw/as' a Shen rb and leaſe is limited 


rendered the RI «a TOY: _ to commence) 
die: Adjudged. 


ham, that the-t 
wargoodagainf W ki a evade We avoided bythe A the — rh 
- C. cited Moor 640. Sat: 506. a Bulſt. 43. 1 Show. 358.  Welt's Bymb: pt. 2. fo. 10. b. 
tiep. PraR. Counſ. 27, 6s, 68. 2 Bac. Abr. 530. Vin. Abr. tit. Fine O. 4. pl. 5.S 2. pl. 1. 


Eaſter Term 15 Elizabeth, in 8, R. 


bum; to have and to hold to the ſame Stephen from the. feaſt 
of St. Michael then next following unto the end and term 
of 54 years ftom thence next enſuing, aud fully tobe com- 
pleat : Vieldiug therefore: yearly; during the ſaid term 0 

the ſaid Mibolur his heirs and aſſigns 6“. 7c. 8d. at the 
feaſts of the annunciation of our lady and of St. Michael the 
archangel'by equal portions. And aſterwards, viz· the 7th 
day of Aday in the goth year of the. reign vf king Heury 8. 
the ſaid Wichelas died, leaving iſſue two daughters, viz, 
Aunry the wife of lord: Giles Poulet and Alice the wife of 
Henry Brown, after whoſe death proclamations were made 
vpon t hr fſaid fine; that is to ſay, the Hirſt: be ihe 
woas madethe 19th day of May in the 26th: year ot thy 
| reign of king Henry g. and three. other proclamations vere 
ck ſame term and four proclamations. in each of: the 


* 


three terms following. And after wards, viz. in the iſt 
year of the reign of queen Eliaabeih the ſaid Stephen Besl- 
ingbam made Jean his wife his exccutrix, and died, who 
proved the teſtsment, and made, George... Koynſbam and 

| Richard Buckland her executors, and died in the ſaid 1ſt 
year of the reign of queen Elizabeth. And afterwards, viz. 

. . In the:gdi:year of therreign of queen Elizaberh 18 bh 


Robert Trapps died, and aſterwards in the e the 

+, -reign:iof queen Elizabeth the ſaid Joan wife: of the ſaid 

. Robert; Thapps died. Aﬀter whoſe death, and before any 

entry made by the daughters of the ſaid Nrghalas. Trapp or 
their traſhands, the ſaid Keyn/ham: and Buctland executors | 

ol the-faid unn Beckingham entered into the ſaid tenements, 

. _ - elaimingeticie- ſaid term op yearse-HAmthofignyar ds, viz. 

the 20th day of September in the ſaid: 6th; year; of the. reign 

l 20 totem Sinabeth tha#lcaſad the ſaid tenements to the ſaid 

Nobert Smith the plaintiff for ſeven years nett following, the 

force: whereof Smithientered-and was poſſeſſed. And after. 

_ wards the ſaid to huſbands and their wives entered, and 

the ioth day of Jwly in the 7th year of the reign of queen 

Elizabeih made partition of the hereditaments deſcended to 

them from the ſaid: Mibala: Trapps, by which, partition the 

ſaid tenements in Geldbunger were allotted to the ſaid lord 

WM hereupon they the 25th day of March in the th year 

of the reign of queen Elizebeth made a. leaſe of the ſaid 

tenements to one John Reynolds, for a1 years next enſuing 

the ſaid 25th day of March, by force whereof on the mor- 

row. afterwards the faid Reynolds entered, and the ſaid Ro- 

bert Smith the plaintiff put in his cattle, viz. ſix — 
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their plea is bad. 


is of a particular eſtate, as for life. (5) And alſo the 7 5 34+. 


Smith uerſus Stapleton, src. in BR 

the ſaid Thomas Stapleton and: Jobs Heycack as bailiffs of the 

ſaid John Reynoldt, the 25th day of November in the 10th 

year of the reign of queen Elizabeth, diſtrained them, 
whereupon he ſued a replevin againſt them, which was 

removed into the king's bench. And they as hailiffs of 

the ſaid John Reynolds make cognizance for damage -feaſant, 

and ſhew the ſaid conveyance made by the duke, and the 

deſcent and the partition, and the leaſe to Reynolds. And 

the plaintiff by way of bar to the cognizance ſhews the fine 

and the proclamations, and the reſt of the ſaid matter, and 

ſo the whole matter before ſhewn was diſcloſed. And there- 

upon Stapleton and Heycock ha ve demurred in lx. 

And the matter was argued at the bar in the king's bench 

in October in the 1oth-year of the reign of queen Elizabeth 

by Thornton and Manuoad on the part of the defendants, 

and by Thomas Bromley and an apprentice of the middle- 5 
temple on the part of the plaintiff. And Bromley took ex- Exceptions ta- 
ception to the plea of cognizance- made by the defendants, ken to the 

for that they have made cognizance for damage · feaſant in Pleadings. 
the land of. their maſter, and his title is ſhewn to be Yy 

+ force of a leaſe made by the lord Giles Pavlet and his wife L 4311 
for 21 years, which leaſe is not ſhewn to be by deed, in Erception x. 
which caſe it is not the leaſe of the wife, but of the huſband hether it be 
only, and therefore they ought to have ſhewn that the huſ- neceſſary for 
band and wife were in full life at the time of the diſtreſs bim that de- 
taken, for if the huſband is dead, the leaſe is abſolutely de- 1 title to 


termined, as againſt the wife, becauſe it was made „ 


| out deed, and if the wife is dead, then the eſtate of the by husband 


huſband who made the leaſe is ended, if it be not ſhewn and 2 f 
that he was tenant by the curteſy, and then the leaſe for right of 1 
years is alſo ended. Wherefore the defendants, in order Wie, toalledge 
to enable themſelves to puniſh. the plaintiff by diſtreſs for his the ſame to þ 
wrong to Reynolds, ought to aver the lives of the huſband a f 33 
and wife, which they have not done, and for this n 
In anſwer to which it was ſaid, that it is ſhe wn that the ly Y. 14. 
wife had an eſtate of inberitance in the land, viz. a fee-tail, 1; $48) fl e. 
and ſo had the huſband in her right, and when a leaſe is 2 Co. 61. a. b. 
derived from one who has an inheritance, whether he be an 3 
abbot, biſhop, dean, tenant in tail, or the like, the inhe- G8. 20. Gs. 


ritance ſpall be intended to (a) continue in him, and he in C. 525. Hut. 


* | | 15 2 24 4 
(a) See Ante 193 (e), and the books there cited. 57 8. P. 2 Rol. Abe. 676. pl. 19. 


Sav. 111, Vide Co. 85. a. Vin. Abr. tit. Poſſeſſion G. per totum. See poſt 546 (e). 
Parr II. OY E 


(es. P. Litt. R. 
71. Palm. 483. 
Sav. 111. 


(d) See Ante 26 
(b), and the 

> "books there 
cited. 
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good. 


Exception 3. 


to ſay that a 


the common 
2 Mod. Entr. 


325. b. pl. 5. 


ets 115. Shep. | 
Pract. Cound. 
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ſeſſion continuing in the leſſee ſhall enable him to diſtrain 


damage · feaſant the cattle of a ſtranger that bas no title, al- 


though his eſtate in right is ended. But if the huſband had 
granted a rent - charge to a ſtranger, and he had diſtrained 
tor it, there would have been greater reaſon to aver the life 
of the huſband, but here this diſtreſs for damage -feaſant 1s 
in reſpect of the poſſeſſion rather than of a good title, whien 
poſſeſſion is not ſhewn to be removed. (c) And alſo it is 
pleaded by way of bar, for although he that makes cogni- 
zance makes title to have a return, yet it is alſo a bar to the 
plaintiff, for it excuſes the defendants of the wrong, (d) and 
a bar ſhall be good to a common intent. And at the end 
this exception was diſallowed by · the rule of the court. 
Another exception was taken to the pleading of the parti- 
tion in the defendant's plea of cognizance, for that it is 
pleaded that the place where, &c. amongſt other things, 
was allotted and affigned to lord Giles and his wife in recom- 
pence of her purparty, and they have not ſhewn in particu- 
lar all that was allotted to them, but have only ſaid that the 
place where, &c. among ſ other things, was allotted to 
them, and have not ſhewn the certainty of the land allotted 
to the other coparcene. . Fo | 
To which it was ſaid, that the pleading is good enough, 
and in the uſual form, and the plaintiff in his bar to the cog- 
nizance has in preciſe words confeſſed the ſaid partition 
according as it was alledged, wherefore this exception was 
diſallowed by the court. ; 
Another exception was taken by Thornton and - Manwoed 


Whether it be to the pleading of the fine in the plaintiff's bar to the -cog- 


a good form of gi « ' 
x 11mg 0: nizance, for that he has pleaded “ that a final concord was 


made,“ and has not pleaded *© that a fine was levied,” 


final concord was as the uſual form is, and although the fine here was not en- 


1 1 until Eaſſer term, yet it may be ſaid that the fine was 


ry to ſhew that ; : 
it waslevied in Nant was returned, with the dedimus poreflatem, and the 


evied in Hillary term, for in that term the writ of bove- 
concord and the king's filver was entered the ſame term, 
and the note is made that term in which the writ is return- 
ed, which makes it a fine, ſo that it might well be ſaid that 


the fine was levied in Hillary term, although it was not en- 
4525 Fier. — groſſed until Eafter term. (e) And upon this the caſe in 
facias 31. Bro, 22 H. 6. was cited, where Bremingham brought a ſcire facias 


upon a fine levied in Eafter term anno 18 _ 3. and it was 
recorded and engroſſed in Trinity term the Tame year, and 


exception was taken becauſe the mittimus did not make 
mention that the fine was engroſſed, but cum guidam finis 
5 | it 


0 


Smith vvr/ur Stapleton; Se. in B. R. 


Jevavit diy: But ie is there Laſd chat although à fine is 
levied and not enꝑroſſed, yet it is a ſine, and remains of re- 
cord, to the intent to be executed afterwards, ag ſtrongly 
as if it had been engroſſed, and there are divers fines exe - (O NB | 
cuted in this place which never were engroſſed ; () and 4, ; Co. 29. . 
before the engroſſing of it a man ſhall have a quid juris Poph. 66. 
clamat to compel the tenant to attorn, 720 for without at- cnnge os. 
tornment the waſte would he diſpuniſhable, which was 14. Mandy 
there affirmed by the whole court, but after the ſine is en - 158. Booth 
groſſed he ſhall not ſue a "quid juris clamat, nor make 8 eſt. 
| avowry, nor puniſh the waſte without attornment, and fd. .. 
neither in the certiorari, which iſſues out of the | chancery 


to the chamberlains to remove a fine levied in one term, ray wa 


— and engroſſed in another term, nor in the mittimus, is there Booch 249. 
$ any mention made of the engroſſing : Wherefore the tenant Weſt's 8ymb. 
a was there driven to anſwer over. From whence (it was ſaid) Pt. 2. fo. 47. 8. 
5 it appears in our caſe that the plaintiff might have ſaid that 
bs the fine was levied in Hillary term, although it was not en- 
e groſſed until Eaſfer term, and therefore inaſmuch as he has 
0 not purſued the uſual form of pleading, the bar to the cog- 
d nizance is not good. And alſo it is not ſhewn that it was 

levied in the common bench. 494 og? e ee 
„ In anſwer to which it was ſaid, that the matter and the 
g- ſubſtance of the fine is here ſhewn by this form of pleading 
n as fully as by the other, ſo that there is no variance in ſub-\ _ 
as ſtance, and in ſuch caſe a man is not tied up to one parti- 5 

cular form of pleading, but if he ſhews the matter effectually 
od it is ſufficient. And as to its hot being ſaid that it was 
g- levied in the common -bench, to this it was anſwered that : 
8 the _ _ is to ſay _ the fine was levied in the court 
” of the lady + the queen at Weſtminſter, as it is before pleaded 2 
n- 75 . — it — in the — 6 £9.09 2 
yas And precedents hereof were cited in the“ Book of Entries *Raſt. Entr, 
ye- Tit. Formedon fo. 350. and in divers other places. Where- lt «dition, fo. 
the fore theſe exceptions were diſallowed by the rule of the? 
rn- As to the matter in law, the main point of it was, whe- The matter in 
hat ther or no the leaſe for years made by the -fine be defeated. law. 
en- And in order to underfland us (it was ſaid) it is firſt to be | 
in conſidered how and in what degree the leaſe at firſt paſſed __ | 
fas 2 the fine; and then whether or no by the death of Nicholas 
was  Trapps, and the deſcent of the remainder in tail to his 
and - daughters, thoſe daughters were remitted to the remainder _ 
ake in tail in ſuch manner that the leaſe ſhall be adj in 
init law to be utterly defeated by the deſcent of the remainder ; 
avit 25 RES A " 
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and laſtly, what was the force of the proclamatiens upon 
the ſine made after the death of the faid Nicholas Tropps. 


And as to the firſt point, wiz; in what degree the leaſe at 


firſt paſſed from Nicholas Trapps, it was ſaid, it is to be ob- 
ſerved that Robert Truppe and his wife were tenants for life 


of the land, the remainder to Nicholas in tail, in which 


caſe' when Beckingham acknowledged the tenements to be 


the right of Nicholas, as them which he had of his gift, his 


eftate in roi veritate was not altered, for Beckingham had no 
right nor eſtate in the land, fo that in fact nothing paſſed 
from Beckingham to Nicholas, although during the life of 
Nicholas he ſhould be concluded by eſtoppel to yy 
wiſe but that he received afce-fimple from Bechingham. 
Foraſmuch then as nothing is in fact done by the ac- 
knowledgment of Bechingham to Nicbolat, the render of 


Nicholas to Beckingham is to be confidered, which was for 


54 years to commence at the feaſt of Sr. Michae! the arch- 
angel then next coming, at which time Nicho/as had but a 
remainder in tail depending upon an eſtate for the lives of 
huſband and wife, and the huſband and wife were alive at 
the time when the leaſe for years took its commencement. 
And for the better underſtanding this matter, it was faid, 
it is to be divided into divers parts. Firſt, it is to be conſi- 
dered what would have been the operation of the law if the 
leaſe had been made by parol without deed, and then what 


would have been its operation if it had been made by deed ' 


poll without eftoppel, and laſtly, what ſhall be the operation 


of the law if it is made by deed indented or by fine, which 


(08 P. Dy. 35. are eſtoppels in themſelves, | 

pl. 29 in mar- And as to theſe the apprentice ſaid, (a) if a man is ſeized 
ge Moor344.in fee-fimple, and makes a leaſe for 21 years to commence 
Hur. _ preſently, rendering rent, and afterwards the ſame day 
Hardr. 411. makes a new leaſe by “ parol to another for the ſame term, 


Shep. Prat. or for a lefler term, this ſecond leaſe is utterly void to all 


Counl. 7I. 8 intents and purpoſes, 'ſq that although the firſt leſſee ſur- 


Bac. Abr. ; 
439. SN renders his term to the leſſor, or loſes his term by reaſon of 


(e). Poſt-5az a condition broken, or forſeits it by a feoffment made, and 
(b). dy entry of the leſſor, yet the ſecond leſſee ſhall never 
Note, at this have his term, 'becauſe his leaſe was void at the beginning. 
day by the ſta- For when the leſſor had made the firſt leaſe, he had then 
tute of 29 Car. nothing in him but the reverſion, and the leſſee had the 


2: cap. 3- e, land and the poſſeſſion of it during the 21 years, ſo that for 


faric, no that time the leſſor had mo intereſt in him to meddle with 
E ior | F . 4 5 
CJ euiackye apatratt Gor ity or ie; wage 


to have any o- . So n . | 
r ſo that ſuch parol leaſes now for 10 or 20 years are out 


the 


We 
* i, 
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the leſſee's land for that time, and he only had the poſ- 
feffion of it during his term, and therefore the leſſor had no 
power to contract for that which was not his own, but ano- 4 
rher's ; (6) for it is requiſite that he, who by his contract (3) Dy. 26. fl. 
makes another the poſſefſor of any thing, be the proprietor 66. 3 
of the ſame thing, or elſe it is reaſonable that his contract - 
| Meuld be void. (c) For if Jam poſſeſſed of a horſe, and I dds ew | 
fell the horſe to another upon condition that he pay me 40s: 0. 1 
for him at Chrifmar, and before Chriftmar I ſell the horſe to 
another, and afterwards the firſt vendee fails of payment at 
Eon pv! fo that I re- ſeize the horſe, the ſecond vendee 
1 H never have him, for at the time of the ſecond contract 

had no intereſt in, nor property, nor poſſeſſion of the 
horſe, nor 17 but a condition, which is not ſufficient 
to enable me to contract for the property and the poſſeſſion, 
and therefore the ſecond contract is merely void. 80 ſhall 
the ſecond leaſe be in the faid-caſs, But if the leſſor after 
the leaſe made for 21 years grants the reverſion by deed for 
21 years immediately, there this grant is good with attorn- 
ment, and the grantee, if be obtains attornment, ſhall 
have the reverſion for 21 years, whith is as long as the firſt 
leaſe contitives, and he ſhall have the rent reſerved upon the 
firſt leaſe as incident to it; for there the grant is not of the 
ſame thing which the firſt leſſee hath, for he hath the land 
in poſſeſſion, and the ſecond grantee has but the reverſion 
of it, which is W a different thing, and of a different 
nature, for poſſelſion and reverſion ate ſeveral things, and | 
12 1 each other. = fo the 2 — 2 8. P. Plowd. 
148 made à leaſe for 21 years, may by parol make 'a leaſe Quar. ſ. 122. 
for years to commence ler the —— of the firſt 7, admitted. 
leaſe, for this fecond leaſe is of another thing, for the ſecond 
leſſee is to have the poſſeſſion after the firſt poſfeſſion and 
intereſt is expired, ſo that it is of another thing than that = 
which the firſt leſſee has. (4) But if the leflor, who has (4)s.P.a6H.8. 
made a leaſe for 21 years to commence preſently, makes ao. * 48. 
another leaſe by parol for 31 years to commence preſently Sach. ther 
alſo, there this ſecond leaſe is good for the laſt 30 years Abr. 4, 
only, and for no part of the firſt 21 years of the ſecond Plowd. Quer. 
term, although the firſt leaſe ends within the time by for- f dt Ku 
feiture or otherwiſe. For as to thoſe 21 ears the leſſor had 231. | 
no power to contract, becauſe the firſt term of 21 years 
ſtood in the way, as it is ſaid before, but as to the laſt 10 { one 
years the caſe is juſt the ſame as if he had made a leaſe for 
10 years to commence + from ſuch à day which is the firſt [ 4433] 
4 after the determination of the firſt term of 21 years by a 
cfluxion of time; for if it be ended by ſurrender or other 

| : abbreviation, 
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abbreviation, yet the 10 years ſhall not commence until the 
time of 21 years is expired and paſt, for the leaſe for 31 
years made by parol, as to the. firſt 21 years of it, was void 
2s well againſt the leſſor, for the rent and all other purpoſes, 
aàãs againſt the leſſee, and then the laſt 10 years ſhall com- 
mieegnete not after the ſurrender of the firſt leaſe, but after the 
number of 21 years are expired, at which time they ſhall 
commence. For although the contract for 31 years is void 
in part, viz. for the firſt 2 1 years, yet it ſhall be good for 
the reſidue, for in the demiſe or contract for 31 years the 
See Lie i FEB is executory for every year, and as to the matter of the 
(9)8 execution it is the ſame as if there had been ſeveral (a) con- 
tracts, one for one year, and another for another year, and 
ſo for every year and every day ſeverally, and then although 
it is void for the firſt 21 ears, yet it is good for the other 
| 10 years remaining, as if ſeveral contracts had been made 
Ona x. u. for them; (ö) ſo that one and the ſame _contraQ may be 
k void in part and good in part. (c) As if a man who is 
A _ ſeized in fee makes a leaſe for 21 years to commence 10 
2 years afterwards, and the ſame day makes a ſecond leaſe by 
pl. 6. parol to a ſtranger. for 31 years to commence. preſently, 
rendering rent, there the ſecond leaſe is good only for the 
firſt 10 years, and void for the laſt 21 years, as well againſt 
the leſſor as againſt the leſſee, ſp that the leſſor ſhall not 
have any rent for the laſt 21 years, nor ſhall the ſecond 
leſſee have the land after the firſt 10 years ended, although 
the firſt leſſee, before the commencement of his term, fe- 
a grants his: term to the firſt leſſor, becauſe the ſecond leaſe 
; for the laſt 21. years was void to all intents. and purpoſes, 
for the leſſot had no authority nor power to contract with 
the ſecond leſſee for ſuch time, inaſmuch as he had befote 
leaſed the land to the. firſt leſſee for that time, whereby he 
Ar. a7 K. 8 had diſcharged himſelf of the land, and of all power to con- 
22e ag. tra for it, as to that time. (d) But if a man who is 
x Co. 155. 4. Sn in — leaſe Fang life, and afterwards makes 
| r 344 a leaſe to another by parol for 40 years to. commence pre- 
Deere 2 (ently, and within — ji the leſſee for life dies, 
f Gawdy. Ante there the leſſee for 40 years may enter, and ſhall have the 
. 422 (e). Vin. land for as many of the 40 years as are then to come, for 
_ tit. fate the firſt eſtate for life had no certainty of continuance, be- 
Wentw Gx of cauſe nothing is more incettain than the life of man, and 
Exec, 230, 231. although it was ſo far certain that the leſſee for life ſhould 
e have the land as long as he ſhould live, yet how long he 
161. ſhould live was utterly incertain; and therefore this cannot 
be reſembled to the ſaid caſe of a leaſe for 21 years where the 
ſecond leaſe is for 31 years, for there it is certain that F. 
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time, but yet the ſecond leaſe is good for the refidue of the — 


no power to contract for t 


| during his life, thoug 


and when the eſtate for life is ended, then the contract 
s which is executory for the time to come ſhall be executed, 


the contract void as long as the life continued, is now re- 


„ ¹- ĩͤ˙1ͤ˙ —d . 


1 
Pre | Vin, Atr. tit. 
day the leſſor makes a new leaſe by-deed-poll to a ſtranger pate B. b. 10. 


without deed, ( b) for a reverſion for years cannot be grant» (5) 8 


deed, fo that if the firſt leaſe is forfeited or defeated by con- 
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' Smith: verſus Stapletot 
firſt leaſe will continue for 21 yeare, and neither more nor 
leſs, ſo that upon ſuch certainty: the law.can-ſay-that the fe- - 
cond leaſe is void for the firſt 21 years, becauſe another hass 
the land for that time, in which: caſe the leſſor had no power | 
nor intereſt to conttat for the land with another: for that 


21 years, vis. for the laſt: 30 years. So: here the leſſor had 
eo — a during the liſe of 
the tenant for liſe, and therefore if the leſſee for life (e) ſur- (8. P. 3 Boe. 
renders, yet the leſſee, for 40 years ſhall not have the land Abr. 440. Sed 
h after his life he ſhall have it for as Ante 423 (dj 
many of the 40 years as are then to come, becauſe in a | 
contract for a leaſe for years, which is but an agreement 
for the land for the time, every year and day and other part 
of the time which is to come is enecutory as to the leſſee, and 
he ſhall have it if there be no impediment. to the contrary, 


and the impediment, via. the eſtate: for life, which made 


moved, ſo that nothing ſtands in the way of the contract 
from thenceforwards, and ſo the leſſee ſhall have the reſidue 
of the 40 years which are to come after the death of the firſt 
leſſee for life. And thus he took the law to be touching a 
2 But if a man makes a leaſe for 21 years to commence /) Hute, 16. 
ently, and the leſſee enters, and alter wards the ſame 3, Bac. Abr. 239 


for the ſame years, or for a leſſer time, there if the firſt pl. 8. Ante 422 
—— . the 1 _ ſhall 3 _ (a). YT 
the rent reſerved upon the firſt leaſe, {g) for inthe demiſe 4 
the land the reverſion ſhall paſs with attornment, if the poſ- 268 nde. 
ſeſſion cannot. For if a man hy deed intolled bargains and the books there 
ſells an acre of land, and he has but a reverſion in it de- 1 
pending vpon an eſtate for life; the reverſion ſhall-paſs.; and 
every man may uſe his deed as he himſelf. pleaſes... And 
therefore although the deed-poll ſpeaks: of a preſent leaſe for 
years of the land, yet the party may uſe it as a grant of the 
reverſion, but ſo he cannot uſe a demiſe which is by parol 


ed by parol without writing. Zut if the leſſee will uſe the pl. 20. 3 Lev. | 
leaſe by deed · poll as a preſent; leaſe ſor years, or if he does 33. 2 
not obtain the attornment of the fiiſt leſſee, then ſuch leaſe 
by deed - poll ĩs abſolutely void, as much as if it was without 


dition broken, the ſecond leſſee by deed · poll cannot enter, 
5 | : although 


Eaſler Term 15 Elizabeth; in B. R. 


although the time of his years iv not elapſed, nor can the 
(5)Vin. Abr. tit. leſſor have an action of debt for the rent reſerved, (i) be- 
Faits G. a. pl.. cauſe à contract by deed · poll cannot make that to paſs which 
another then enjoyed, but it is voc. 
[+434] _ e But if the ſecond leafe' was by deed indented, or by 
| fine, (as our caſe is) then if the firſt leaſe is ſurrendered, or 
(2)x Co. 155. a. defeated by forfeiture or condition broken, or otherwiſe end- 
be 312 ed, the ſecond leſſee may enter and hold it againſt the leſſor, 
Abr. 440. Shep. (5) for maſmuch as the leaſe is by indentrt or by fine, 
Prad. Counf. both parties are concluded to fay the eontraty but that the 
71. leſſor had the land in poſſeſſion to paſs, and that it paſſed in 
- (5) co. Litt. 45. poſſeſſion according to the tenor of the leaſe; (c) for if the 
b. x Finch Eg, leſſor had nothing in the land, but purchaſed it after 'fuch 
06. 3 Finch leaſe, or if the land deſcended to him afterwards, the leſſee 
12 might enter upon him by reaſon of the concluſion, and alſo 
439. See Ante the leſfee by eſtoppel ſnould be compelled to pay the rent. 
431 (b). (4) For Ziftleton in his chapter of tenants yo 
(see me © 4 man brings an action of debt for rent reſerved upon a 
books next be · leaſe: far years, it is a good plea for the leſſee to ſay that 
fore cited. c the leſſor had nothing in the tenements ar the time of the 
| 104-7 I e ſeaſe made, except the leaſe” be by deed indented; in 
diss. * «© which cafe ſuch plea does not he for the leffee to plead.” 
1 And thus, he ſaid, ſtands the law with regard to a preſent 
04) Lit. ſ. 58. jeafe for years made by parol, by decd- poll, aud by inden- 
ture or other matter of eſtoppel, where the fand is as long 
i eee eee. ne i MEFS WOOL LS 
In our cafe then Nicholas Trappe, who made the leaſe by 
fine to commence immediately after the feaſt of St. {chat 
then next following, had nothing in the land hut à remain- 
der in tail, and both at that time, and at the day when the 
leaſe ougbt to commence, his father and mother held the 
land for term of their lives, in which: eaſe the leaſe is not 
meerly void, for if it had been made by paro}; and the le- 
ſees for life had died during the life of: Nicholas Trapps, 
_ Beckingham the leſſee might have entered and have held the 
land againſt Nicholas. And inaſmych as the leaſe is made 
by fine, which carries an eſtoppel to every party, the leaſe 
ſhall be ſtronger thereby, and ſo the leaſe in the life of 
Nicholas Trapps ſhall not be ' ſaid to be void, but: ſhall be 
good in eſtate to have the reſidue of the years which are not 
incurred in the life of the tenants for life, and by eſtoppei 
the leaſe is a good leaſe in poſſeſſion for all the 54 years. 
But the great matter is; When Nichalas Thapps died before 
the commencement of the leaſe; and the remainder in tail 
deſcended to his two daughters, and the proclamations upon 
the fine were all made after the death of the tenant i rv 
a whether 


rs ſuys, 7 


% 


den notwithſtanding all the proclamations afterwards ' paſs // i Co. 96.b. 
d are made, the eſtate-tail ſhall not be barred. (J) As Shep. Prad. 


— 


> the Aer fo e de droit, ot upon releaſe, and 3 . 98 
es, and the iffue in tail enters before all the proclamations 7 
hade, and afterwards all the proclamations are made, the 
il is not barred; but the iſſue is remitted, and is in as tenant 
tail; for although the ſtatute of 32 H. 8. ſays, that the 
ne after the proclumations made ſhall be a bar to tht tail, yet 

eſe words are ſo to be underſtood that if the fine remains 

force until the proclamations are made, then after the 
roclamationsare” made, it ſhall' be à bar to the tail, but 
hen the iſſue in tail, before all the proclamations made, 
nters, where his entry is lawful, there by ſuch entry he 
jas annulled the eſtate which the parties to the fine had, 
nd thereby he has annulled the fine, and is remitted to the 
ate-tail, and then the proclamations, which proceed after- 
ards and are conſummated, are of no force, inaſmuch as 
e fine is of no force, for the fine which is the principal 
eing annulled, the proclamations which are only acceſſary 
d the fine muſt alſo be annulle#*: And fo the general words 
f the ſtatute, which are that the fine after the proclamations 
made Hall be a bar to the tail, ate to be conſtrued in this rea- 
ſonable ſenſe, for elſe it is idle to ſay that it ſhall be a bar 
ter the proclamations,” if nothing can be done before the 4 8 
roclamations. And the proclamations were ordained to 6 0 
he intent that thoſe who have right or title ſhould Have no- | 
ice of the fine, which notice is to give them who have _ 
ight of title an opportunity of defeating the fine before tige 
laſt proclamation by entry, claim, or action, and to no other : 
purpoſe is it, by which it is to be underſtood that the entry 
or other lawful deveſting of the poſſeſſion by him that has 
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| right, before the laſt proclamation made, ſhall aid him that 


has right, or elſe the proclamations would but be ſuperfluous, 
for to give notice by the proclamations to thoſe that have 
right, and when they have notice, not to permit them to 
take the proper methods of preventing and oppoſing the 
force of the proclamations, would be to a very idle and 
frivolous purpoſe. Wherefore it appears to be the intent of 


the makers of the act that thoſe who have right may avoid 
the ſi ne and the force of the proclamations by entry or other 


[+ 435] 


(2) Poph. 63. 


lawful deveſting of the eſtate and poſſeſſion of the land be- 
fore the laſt proclamation... + (a) Alſo it was ſaid that if 
tenant in tail of a rent, or of an advowſon, or of tithes, 
or ſuch like, levies a fine thereof to à ſtranger come ceo que 
il ad de ſon done, and dies before all the proclamations are 
paſt, if the iſſue ſuffers the poſſeſſion to continue according 


to the fine until the proclamations are paſt, the tail is barred 
for ever, but if he gets ſeizin of the rent, or of the tithes, 
or of the preſentment to the advowſon before the proclama- 


) Litt. ſ. 177. 


() Litt. f. 618. 
OoLitt.287D. 
Shep. Prack. 
— 65. 


(4)3 Co. 90. b. 
2Bac. Abr. 5 30. 
Shep. Pract. 
Counſ. 65. 


tions, the whole force of the fine and of the proclamations 
are defcatcd, cauſd qua ſupra: And-it 3 if ſo be the 
iſſue cannot get ſeizin of the rent, or of the tithes, or of 
the preſeneficnt to the advowſon before the laſt proclama- 
tion is paſt, (as perhaps he cannot, becauſe it may happen 
that no day of payment is incurred, and that no tithes, or 
avoidance of the advowſon has fallen after the acknowledg- 
ment of the fine and before the laſt proclamation) yet if the 
iſſue comes to the land before the laſt proclamation is made, 
and claims the rent or the tithes, or to the church, and 
claims the advowſon, this is ſufficient. to defeat the fine and 
the proclamations, and to ſave the tail; (5) for as ſuch claim 
is ſufficient for the lord of a villain to remove out of the 
villain ſuch things purchaſed by him, and to veſt them in 
the lord, as Littleten ſays, ſo by the ſame reaſon in this 


caſe ſuch claim ſhall be ſufficient for the iſſue in tail to deveſt 


ſuch things out of the conuſee, and to reveſt them in the 
iſſue in tail, which the law of itſelf would not otherwiſe do, 


although the' things are in tail, and although the fine makes 


no (e) diſcontinuance... (4) But if tenant in tail of land le- 
vies a fine of it to a ſtranger ſur conuſance de droit come au 
gue il ad de fon done, and dies, and before all the proclama- 
tions are paſt the iſſue brings a formędon in deſcender agaiolt 
the conuſee, and pending the action all the proclamations 
paſs, there (it was ſaid) the iſſue ſhal| be barred, and the 
diſcontinuce may plead in bar of the tail for ever this fine 
with proclamations made pending the writ which was well 
brought, and the reaſon is, becauſe the fine is not 1 

= 15 | ore 


* 


1 * 2 . * 

; | 

3 8 | in B. R 
Smith ver/ us Sta aple leton, .&c . 


before ide proclamations are conſummate, and the lan 
of 32 H. 8. ſays that the fine after the proclamations made 
hall he accepted to all intents and purpoſes a ſufficient bar 


to the heirs. in tail, and ſo this bar made pending the 


writ is ſtrong and ſufficient enough to bar the heir by the | 
letter of the act and by the intent of the makers of it, for 
their intent was moſt ſtrong againſt eſtates tail, and this act 
does not allow. to the heir in tail, who.is privy, any benefit 
by bringing ef a10n before the proclamations incurred, 'as 
he ſtatute of 4 3: does to ſtrangers within five years. 
() And Thornton faid that if à ſtranger levies a. fine to the (e)SP.Accord, 
tenant in tail come ces g ue il ad de ſon done, and he renders to 23; 513: Pl41- 
him a rent in fee, and the proclamations upon the fine incur, 1 And. pl. 11 
and the tenant in tail dies, the iſfue ſhall avoid the rent, for Cro. «699. 
he is remitted to the land, and the fine ſhall not hind him 2 Rol. R. 500. 
for the rent, becauſe his anceſtor was not tenant in tail of 1 
the rent, but of the land, ſo that the rent is another thin 65 Winch. 116. 
than that which was entailed, and therefore the fine is not Jenk. 275. pl. 
levied of any thing entailed, and conſequently the rent is out 96 3 
of the proviſiom of the act of 32 H. 8. %) So is it (he faid) Sym. pt. * 
where tenant in tail of an advowſon renders or grants to one 66. . 8 
by fine the nomination of a clerk to the advowſon. (g) And 
(be ſaid) if tenant in tail of a rent diſſeizes the tenant of % Welte 
the land, and levies a fine with. proclamatians of the land 68.1 4 1 8 
to a ſtranger, and the proclamations paſs, the beir in tail Prad. Count. 
ſhall not be bound for the rent, becauſe the fine was not le- 62. Sed Contra 
vied of it, but of the land, which is another thing, quod torus, 20 
uit conceſſum. But it was ſaid that in the principal cafe the becents ths. 
render of the tenant in tail was of the land which was en- Preſentation 
tailed, ſo that it was of the thing itſelf entailed, and there- _ — 
d full profit of the the thing entailed, Poſt 529 (b). But if tenant in tail of an 
adjowſon grants by tine the nominatiou, of a clerk to one and to his heirs, ſo. that when th 
church becomes yoid, the grantee and his heirs may nominate a clerk to the tenant in tai 
and his heirs, and that he or they ſhall prefent'the clerk ſo nomivated to the oruinary, and 
the tenant in tail dies, ſueh fine ſhall not bind the iflue in tail, becauſe'thers the et babe 
and the preſentation are diſtinguiſhed, ſo that the fine is not levied. of the thing entailed. 


? 


Dodder. Compl. Farſ. 36. Watf. Cowpl. Incumb. 79, 85s. 


(2) The authority of the caſe here put is greatly impeached by the opinj | 

3 in the caſe of Heliat v. Saunders, where they held 2 if — of 3 
charge iſſuing out of a manor levies a fine of the manor, this is a bar of the rent, becanſe the 
fine being levied of the land incluſively 1 and they ſtrongly denied this caſe put 
by Thornton to be law, Cro. J. 700. 2 Rol. R. 500. Winch 145, 145, 13. Jenk. 275. pl. 9%. 
Tamen guære that caſe, for * ppprarata be no fine levied of the rents which being the thing 

. entailed, and not the land, ſhould, it ſeems, deſcend to the iſſue tail till the intail thereof be 
barred by a fine. And with the opinion of Thornton here agrees that of Winch J. 2 Brownl. 
155. Shep. Prat, Coun. 62, 63, 65. Weſt's Symb. pt. 2. fo. 66. b. 8. P. Ny. 213. pl. 41. 


* ; $ 
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fore if the leaſe was not defeated before the laſt proclaitia- 

tion made, the proclamations ſhall bind the tail here, as ts 

the leaſe, as much as they ſhould do in a freehold or inheri- 

tance, . And therefore whether or no the leafe was defeatet 

before the proclamations'paſt, was made the principal point 

* And as to this, it was ſaid on the part of the defendants, 
— —_— that it is to be conſidered that Nicholas Trapps Who made 
| the leaſe was but tenant in tail in remainder depending upon 
an eſtate for two lives, and the leaſe made to'commente im- 
mediately after the feaſt of St. Michael then next following 
after the fine levied could not take effect not be executed 
until after the death of the tenants for life, and it might ſo 
happen that it never could be executed, for if either of the 
tenants for life ſhould outlive the term of 54 years, then the 

| leaſe for years could never commence or take effect in deed. 
And the iſſue in tail, who does not come in by the donee in 
tail only, but by the donor, ſhall not be eftopped to ſhew 
the eſtates of the tenants for life which diſturbed the com- 
mencement of the leaſe at the day limited in the fine, but 
he may ſhew the truth of the matter well enough. And it 
% e, egi. all ſides that the ſurvivor of the tenants for life 
died in the 6th year of the reign of en, ſo 

that the truth being, confeſſed, all eſtoppel is taken away. 

rx .267 (Þ) And although by the ſtatute the iſſue in tail ſhall not aver 
[ +43 1 continuance + of the poſſeſſion againſt the fine of his anceſtor 
(Same diver- come ces que il ad de fon done, ye on other fines as this i 
2 here he ſhall not be e ſtopped. And inaſmuch as the tene 
os 2 for life were alive at the time of the leaſe made, they might 
See Sav. 106, it poſſibly have outlived the term of 54 years, and if they had 
is ſeid that this done ſo, then the leaſe would never have taken effect, and 
differences if they died within the 54 years, the leaſe might take effef 
not clear. See i*. # if | 1 ye ce 1caie mig t take E " 
Dy. 334. a. fo that it reſted upon a contingency whether it ſhould ever 
= ok be a leaſe or not, which contingency being incertain made 
it alſo ineertain whether the leaſe ſhould ever take effect ot 

not, and therefore it covld not be preciſely called a-leaſe, 

but a title to or poſſibility of a leaſe. And then when 

Nicholas the leſſor died before the time limited for the com- 
mencement of the leaſe, the remainder in tail by his death 
deſcended to his. two daughters and heirs, which remaindet 

was in them without any entry or claim as fully as it was in 

his father, for the continuance of the eſtate of the tenants 

for life made the remainder to be in the daughters of 

Nicholas as actually and fully as a remainder can be in any 

one, and the deſcent of the remainder to them and their 

ſeizin of it wrought in them a remitter to the * 

| i whic 


/ 


, : . - | ; 


bich remitter purged and diſcharged the remainder frem 
e ſaid title to or poſſibility of the leaſe, (a) For if Nicholes (.) Poſt 437 


” 


fi- ho had the remainder in tail had granted a rent - charge out (e). 
ef f it to a ſtranger, and had died, and the remainder had 


eſcended to his daughters, they ſhould have held it diſ- | 
harged of the rent. And if they had granted the remain= 
er by fine to a ſtranger, and afterwards the tenants for life 

7: ded, the ſtranger ſhould have held the land diſcharged 
the rent, becauſe the deſcent of the remainder remitted 

e daughters, and purged the remainder of all incumbrances 
Is fully as the deſcent of the poſſe ſſion in tail purges the poſ- 

fon of all incumbrances. And if Nicholas had made a 
ſe for 40 years, to commence after the death of the 
enants for life, the deſcent to the daughters ſhould have 


the voided ſuch leaſe which has a certain commencement and 
ed. certain end, a fortiore then it ſhall avoid this leaſe, which 
In nnot well be called a leaſe, but rather a poſſibility of or 
ow ile to à leaſe, for the daughters cannot make claim to avoid 


he leaſe, becauſe they themſelves have the remainder of the 


ul and, and they cannot make claim in their own land, as 
IF hey may to have a thing out of the land of another, as in 
le be caſe put of a rent, and ſuch like, but the operation of 
„%. without claim gives to them by the deſcent and remittec 
Ay. e like advantage by way of diſcharge as they ſhould have 


y claim in the land of another: And then if the deſcent 


Iver - ind | 
ſtor nd remitter hath avoided the leaſe, thereby it hath defeated 
16 | he fine as fully as the entry of the iſſue in tail ſhould do in 


he caſes before ſpecified where the iſſue in tail after the diſ- 


11 ec | 
150 izin of his father enters upon the conuſee, or obtains ſeizin 
had the rent before the proclamations paſt. And then the 
and Nroclamations which were all made after the deſcent and te- 
et, ritter are of no force, but are as 3 void as the fine 
ever elf is. And fo the leaſe for 54 years, and alſo the eſtate of 
nad e ſaid Robert Smith the plaintiff are void, and therefore he 
all be barred. _ | Bag 


On the other fide it was rgued that the leaſe for 4 years R 
as good againſt Nicholas Lo ps himſelf upon algo alaionl, + 4s 
ncy that the tenants for life had died before him, for the 


—_ uſe before ſhewn, and that too although the leaſe had not 
ode; een by fine, but by parol or deed poll, in which there is no 
as iN ſtoppel. And when Nicholas died, and the remainder in 


ail deſcended to his daughters, the leaſe ſhall not be adj 

d in law to be preſently void as to the daughters, becau 
here is a rent reſerved upon it, ſo that there is a recompence 
or the land, which may be as advantageous to the iſſue as 
t would be to have the leaſe void, at leaſt it will be of no 


| 
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004 Lev. 268. damage to bim, (5) and the iſſue in tail ſhall never avoi 
—- 74 Pig on things done by his anceſtor but where they are or may be to 
Recov. 2. his diſadvantage. (c) For in the caſe of Odavium Lumbari 
T. ara in 44 Ed. 3. where tenant in tail upon defeaſible title grant. 
Mt apt yg ed a rent-charge of 20/. to him that had right for a releaſ: 
barge 7. Bro, Of his right, the court was of opinion that the rent-charge 
3 6. . ſhould be levied upon the iſſue of the tenant in tail, becauk 
roomy ee 6 b. the grant of the rent was for the releaſe of the right, ſo tha 
10 Co. 47. b. the iſſue had benefit thereby, for which reaſon he ſhould 
1 Rol.Abr.842. not avoid the grant. /d) So it ſeems by 46 Ed. 3. that if 
e ha us land is given in tail, ſo that the donee may alien for the profit 
67 Hardr.20g. Of his iffues, this is a good condition or power limited u 
384. 3 Keb. him, (e) And if the tenant in tail ſuffers a common recs- 
pads. very in which he vouches and has recompence, the ifſur 
1 | Show. 374. ſhall be bound, becauſe he is not damnified thereby; (/) and 
1 Chan. Caf. ſo if he aliens with warranty, and leaves aſſets to his iſſut, 


1 171. Kitch 312. the iſſue ſhall not avoid the alienation, becauſe it is not to 


268. pot 466. his diſadvantage. (g) So here inaſmuch as a rent is reſerve 


Manxe!'s caſe upon the leaſe, it may be that this rent is equivalent to o 

_ 15. Pig. on Re- more than the value of the land, and alſo it may be that the 
or 1+ Curlon land lies at a great diſtance from the daughters, ſo that i 
; may be more advantageous for them to have it in leaſe and 
(OH. a6 Eds. to receive the value of it in rent, than to manure and cul 


e tivate it themſelves; and therefore it does not appear tha 
(0 See 700 this leaſe is to their diſadvantage. And put the caſe tha 


Marel, cafe the tenants for life happen to die, and that the leſſee 
14 (g). and the enters, and at the day of payment pays the rent to th: 
„bean there daughters, and they accept it, by that acceptance the 
*. have affirmed the leafe, and they ſhall not avoid it after 
'f) 10 Co.37. wards during their lives, which could not be ſo if the 

L | ee r law was to adjudge the leaſe void upon the deſcent « 
| | (d). 7 the remainder in tail. And here the daughters might han 
ys had an action of debt for all the arrears incurred after th: 

[ 437 ] death of their father, and in the life of the tenants for lite 


7 or of the ſurvivor of them, for on this part there is 4 his: 
1 9 eſtoppel, that is to ſay, Beckingham the leſſee and his er allo 
2 cutors and their executors are eſtopped by the fine to fir a+ 


otherwiſe but that the leaſe took effect immediately after ti 
feaſt of St. Michael next after the fine, and that they ought 
to pay the arrears, unleſs they could alledge an entry in fad 
and an expulſion by the tenants for life claiming by title p-W't dc 
ramount the leaſe 4 life; and this benefit would be loſt u was 
them if the law ſhould adjudge the leaſe void by the defect they 


Smith "verſus Stapleton, bee. in B. R. 


1e) And if tenant in tail makes a leaſe for 40 years'to cem. Cher iH. 
ence 10 years after, rendering rent, and dies the day after, 833. pl ; 


ard he iſſue in tail enters, and makes a feoffment before the 1 
nt- en years are elapſed, here it cannot be preſently affirmed pl. £7. in mar- 
aſe hat the entry of the iſſue has avoided the leaſe which was , - wager 
ge recutory and not executed, for if the feoffee waives the Mod. 36x. 

uſe polſeflion of the land at the end of 10 years, and the leſſee Carth. 260, per 
hat nters, and occupies the land, and at the next day of pay- A C: 1 L 


nent pays the rent to the feoffee, who accepts it, the leaſe is doubted. ges 
hereby made good, and the election for the allowance of 181d. 267, Ope- 
he leaſe remains to the feoffee as well as to the iſſue, and ſo Tp. Fare ge | 
deradventure for the (5) diſallowance of it, for perhaps he the ju — 
ight have had an action of treſpaſs againſt the leſſee for cept Twijden. . 
ntering. And then if the law be ſo tliat the entry of the 1 
ſſue into the land before the leaſe commenced ſhall not be = "ons 
adjudged an avoidance of the leaſe for years executory, 4 
ortiore in our caſe the deſcent of the remainder, where 
here is no entry, ſhall not avoid the leaſe which is exe- 
utory. (c) But in the caſe put of the grant of a rent- charge 6.) ger Dy. gi. 
put of the remainder by Nicholas Trapps, this, if he* had pl. 17. 1 Keb. 
iade any, ſhould have been diſcharged by the deſcent of 910. T. Tone 
he remainder to the daughters, for it cannot be preſumed p G0. 2 
to be for the benefit of them who are his iſſues, but to their | 
diſadvantage, becauſe there is not guid pro quo, but it is a | 
eer charge and nothing clſe, for which reaſon the law 


efſc: does not ſuſpend his gift of it as a thing indifferent, but ſays 

z the hat it is a charge to the iſſue, and cannot be for his benefit, ED) 
they and therefore it adjudges it to be void. (d) And hereupon 8 
ate be apprentice ſaid that he well allowed the judgment in Pre Chargers. 
F the auxton's caſe in 14 Aſs. where tenant in tail granted a rent- H. 14 Ed. 3. 


charge, and died, the iſſue entered, and made a feoffment; Fitz.Charge 10 
and took back an eſtate, and an aſſize was brought for the Bridgm.65,99. 
rent, and there it was adjudged that the land was diſcharged, (9H. 19 Ed. 3. 
foraſmuch as the iſſue in tail had entered after the — of Fitz. Reſceitirz 
his anceſtor who charged it. But both he and Bromley diſ. dont eek | 
allowed the judgment in the caſe of 19 Ed. 3. (e) where it a pl ar. Bro 
is adjudged that if tenant in tail is bound in a Ratute-mer- Statute Mer- 
chant, and dies, and the iſſue enters into the land entailed, _—— Gn 
and aliens, the land ſhall be bound, which, they ſaid, is not Paſton. Bro. Er- 
5 for = remitter diſcharges the execution 1 as well as ecution 76. Sta- 
lle pr it docs the rent- charge in the caſe before. /) And ſo, it tute-merchant 
loſt u Was faid, if tenant 4 tail aliens the trees, and dies before men 
they are cut, and the iſſue enters, the vendee ſhall' not /p. 18Ed. 4.6. 
have the trees, as it is put in 18 £9. 4. ſo that, they ſaid, 1 
chere is a diverſity when the thing may be to the beneſit of 2 1 | 
the iſſue in tail, and when to his charge. 3 the chere cited, 
| _ demiſe 


Y 


.  demiſe-and the contract by fine in our caſe is not defeated 

by the deſcent of the remainder, but ſhalt be ſaid to conti. 

nue, and then the proclamations coming efterwards fortify i 
the leaſe, and take from the beirs all. & 

ance of it, for inaſmuch as the leaſe had continuance when 

the proclamations were made (whether it be a leaſe upon: 

- contingency or otherwiſe) the words of the act make the fine 


t Co. 96. b. 
1 


(5) 3 co. 89. b. 


the fine by entry or writ of execution, and therefore ber 
the tenant in tail died before execution, the land deſcendei 
to his iſſue, and when he entered he was remitted, and 
thereby he utterly avoided the fine and the eſtate rendered 


void, and if the conuſee brings a ſcire facies againſt the ift 


1 
* 


in tail, the law wi 


tp. * 
—. 
: 


* 1 


(14391 


And material in my apprehenſion. | 


Eaſter Term 15 Elizabeth, in B. R. | 


eQion of diſallow. 


to be for ever a ſufficient bar for the term againſt the tail. 
(g) But the apprentice ſaid that if there be tenant in tail, 
and a ſtranger by fine acknowledges the tenements to be the 
right of the tenant in tail come ceo gue il ad de ſon done, and 
the tenant in tail grants and renders the land to him again 
for life, in tail, or in fee, and dies before all the proclams 
tions are made, and before the conuſee has entered, and the 
iſſue enters, and afterwards all the proclamations paſs, in 
this caſe the conuſee to whom the land was rendered, ſhal 
never have a ſcire facias to execute the fine, nor can he enter, 
(+) for when the tenant in tail had rendered the land, pet 
the land was not out of him until the conuſee had executet 


by it, and then every proclamation made afterwards wa 


to have execution, he ſhall plead in bar his remitter, and ſo 
ſhall exclude him of execution and entry alſo. But in out 
caſe there was no ſuch ayoidance of the fine, for inaſmyci 
as the leaſe for 54 * might be to the benefit of the iſſue 

not ſay that the deſcent. hath avoided ii 
but that it continued until the proclamations were paſſed, 
and when they were paſſed, the leaſe became indefeaſible. 
W hereupon they prayed judgment for the plaintiff. And 
many other things were ſaid on both ſides, which I hare 
here omitted, it being my deſign to make a brief report d 
this caſe, and therefore I have only given conciſely the res 
fons and caſes above written, which were the moſt weight) 


a2 on. Ion: Doo: om ons oe on "os nec GE ——_ TERS 


And after theſe arguments the juſtices. took advice, and 


in Hillary term in the 11th year of the reign of queen Hl. 
' zabeath they.commanded the prothonotary to enter judgmen 


for the + plaintiff, becauſe they took the law to be that tht 
leaſe was good, and that the fine with proclamations ws! 
ſufficient bar for the term againſt the eſtate- tail. But iht 
judgment was not then entered, becauſe the Ly 
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| Smith! verſu2 Stapleton, rel in B. R. 


glected to come to the prothonotary to require it, and to pay | 
for it. And the judgment remained unentered until Eafter 
term in the.15th year, of the. reign. of queen E&/izabeth,. and 
then the plaintiff came to the har by his counſel, and ſhew- 
ed how that the judgment was not entered thro? his default, 
and prayed that it might be nom entered. And the court 
adviſed thereupon until another day, at which day upon the 

| plaintiff's prayer they ordered the judgment to be entered, 
vnich was done accordingly, and was as follows. 


| 
-. Whereupon all and ſingular the premiſſes being ſeen and The reſt of the 
by the court of the lady the queen here more fully under - record. 
ſtood, and mature: deliberation. being thereupon had, for 
that it ſeems. to the court of the ſaid lady the queen here 
that the plea aforeſaid by the aforeſaid Fohn Smith in man- | F 
ner and form aforeſaid above pleaded. in bar to the cogni= iS i 
zance aforeſaid, and the matter in the ſame contained, are 4 
good and. ſufficient ..in law to preclude. the ſaid Thomas 
Stapleton and Jabs Heycock from having their cognizance © 
aforeſaid : Therefore it is conſidered that the aforeſaid Judgment. 
Robert Smith his damages as well by occaſion of the taking 6c 


. \ 


and #foreſaid, &c. as for his coſts and charges by him about his 
dered ſuit in this behalf expended, ought to recover, &c. Bur 


becauſe it is not known to the court of the ſaid lady.the __ -_- 
queen now here what damages the aforeſaid Robert Smith : 


nde has ſuſtained as well by occaſion of the taking aforeſaid, &c. 
x Out as for his coſts and charges by him about his ſuit in this 
much behalf expended, therefore the ſheriff is commanded. that by 


the oath of good and lawful men of his bailiwick he diligent- 
ly enquire what damages the aforeſaid Robert Smith has ſuſ- 
tained as well by the occaſion aforeſaid as for his coſts and 

| charges aforeſaid, and the inquiſition which he ſhall take there- 


Ani | upon he ſend to the lady the queen on the octave of the Holy 
have rinity, whereſoe ver, &c. under the ſcal, &c. and the ſeals, 
ha eve N a | 
on a <<: i wal d te him. thergol. b, 
e res * * Mo land day is given to the aforeſaid Robert Smith, | 


** . 5 Ly ; ST | 
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The Pleadings · Davy verſus Pepys. 


A report of a judgment given in the Common Bench in Laf- 
ter Term in the 15th year of the reign of queen Elizabeth, 
and of execution thereupon, in an action of debt brought by 

John Davy againſt Fermer Pep 2 and heir of Thomas 
Pepys upon an obligation of 80, de by the ſard Thoma: 

Pepys to the ſaid John Davy. And the record was as 

mall e . 
| Lon E. 

Fine Pepys late of South - Crea in the county of Nor- 

= folk gentleman, ſon and heir of Thomas Pepys gentle- 

man late called Thomas Pepys of South-Creak in the county 
| aforeſaid gentleman, was ſummoned to anſwer John D 
 Eafter Term is gentleman, otherwiſe called John Davy of Monge otherwi 

1 called Mountjoy in the county aforeſaid gentleman, of a 

Declaration. Plea that he render to him 80/. which he owes him, and 

Same Prece- unjuſtly detains, &c. And whereupon the fame Jobs by 

dentRaſt.Entr. Chriſfopber Crow his attorney fays, that whereas the afort- 

If in ddbt 2. ſaid Thomas in his lifetime, whoſe ſon and heir the aforeſaid 

gainſt an heir Former is, the 11th day of January in the 1oth year of the 

pon _—_— reign of the lady the queen now, at London in the pariſh of 

Eceſtor, the the bleſſed Mary of the arches in the ward of Cheap, by his 

defendant con- certain writing obligatory granted himſelf to be bound to 

vr _ the ſame Jobn in the aforeſaid 801. to be paid to the ſame 
x9 1 John at the feaſt of St. Michael the archangel which ſhould 
aſſets which he then be in the year of our Lord 1571, and to the ſame pay- 
has by deſcent, ment well and faithfully to be made the aforeſaid Thomas 
we peclally to bound himſelf and his heirs by the ſame writing: Neverthe- 
recover the leſs the aforeſaid Thomas in his lifetime, and the aforeſaid 
debt ofthe Fermer, ſon and heir of the ſaid Thomas, after the death of 

—— ſame Thomas, altho' often requeſted, the aforeſaid 80). 

Dy. 149. pl. 80. to the ſame John have not yet rendered, but the fame to 

8. P. Dy. 373- him hitherto to render have refuſed, and the aforeſaid 

pl. 14. Fermer the ſame to the ſame Jobn to render yet doth refuſe ; 

| Whercfore he ſays that he is damnified and has damage to 
the value of 10. and therefore he brings the ſuit, & . And 

he produces here in court the writing aforeſaid, which teſti- 

ies the debt aforeſaid in form aforeſaid, the date whereof 


N 


is the day and year aboveſaid, &c. 
And the aforeſaid Fermer by Thomas Might his attorne) 
comes and defends the force and injury when, &c. And 
fefſes the ſays that he cannot deny the action aforeſaid of the afore- 
3 ſaid John, nor but that the writing aforeſaid is the deed of 
the atoreſaid Thomas his father, nor but that he _ to the 


9 
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| reditary. deſcent from: the aforeſaid Thomas: his... father, nor fa. 4 af allets 
tacks day of obtaining the writ- original of the aforeſaid by deſcent. 


| purtenances in Seuch>Creak, Sidiflern, and Scoultborp in the — 
| aforcfaid county of Norfe/t, of the + yearly value of [ 439 ] 
| And this he is ready to verify, 9 — ok | 


| the ſame reQory, and 16 acres of land with the appurte- 


The Pleadings : Davy werſvs Pepys: 


| aforeſaid John the aforeſaid Bol. in form as the ſame John 


above againſt him has declared. Yet the ſame Fermer ſays 3 
that he has not any lands or tenements in fee-fimple by he- Shews the cer. | 


John, nor ever afterwards, belides' the reQory of South-Creat 
with the appurtenancey,. and 16-acres of land with the ap- 


be prays judgment 
if he, as ſon and heir of the Nr the debt 
aforeſaid, except in the aforeſaid reQory and 16 acres of 
land with the appurtenances in Souib · Craal, Sidiſtarn, and 
Scoulthorp aforeſaid, by virtue of the writing aforeſaid, 
ought to be charged, Sc. Therefore it is confidered that 
the aforeſaid Fohn do recover againſt the aforeſaid Furmer Judgment. 
his debt aforcſaid to be levied of the aforeſaid rectory and 16 
acres of land with the appurtenances in South-Greak, Si- 
diſtern, and Scoulthorp aforeſaid, and his damages by occa- 
ſion of the detention of that debt to 60s. to the ſame John 
with his aſſent by the court here adjudged : And the atore- 
faid Fermer in mercy, &c. But becauſe it is not known 
how much that reQory and thoſe 16 acres of land are worth 
by the year in all iſſues beſides repriſes, the ſheriff is com- 
manded that by the oath of good and lawful men of his 
bailiwick he diligently enquire how much the retory and 
16 acres of land aforeſaid with the appurtenances are worth 
by the year in all iſſues beſides repriſes, and that inquiſition 
by kim thereupon. being diligently made, that he deliver 


nances, according to the true value of the ſame, to the 
fame John without delay, to hold to the ſame John until the 
debt and damages aforeſaid thereof he ſhall have levied. | 
And how, &c. the ſheriff make appear here from the day 
of the Holy Trinity in 15 days, . 
Upon this judgment given the plaintiff; prayed a writ to have 
execution according to the. judgments whereupon he had a writ 
which was not ſerved, and afterwards he prayed another, and 


had it as follaws. f | 23-90% 10-4 | by | 
« Elizabeth by the grace of God of England, France, and Alias writ of 
c. To the -r N 


« „. 1 1 
Treland N defender of the faith, | the forgoing 
orfolk greeting. Whereas John Davy gentleman, judgment 


« riff of 1 
« otherwiſe called Jabs Davy of Monge otherwile called © . ... 
* Mauntjey in the county aforeſaid gentleman, in our court „ 
before our, Kaen ane dib conſideration of te 
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Eaſter Term 15 Elizabeth, in C. B. 


©« ſame court hath recovered againſt Fermer Pepys late of 
« Fouth-Creak in your county gentleman, ſon and heir of 
« Thomas Pepys gentleman late called Thomas Pepys of 
c South-Creak in the county aforeſaĩd gentleman, as well a 
«« certain debt of 80/: as 60s. which to the ſame Jobs in 
« our ſame court were adjudged for his damages which he 
had by occaſion of the detention of that debt, , whereof he 
« is convicted, to be levied of the rectory of South-Creak 
& with the appurtenances, and of-16 acres of land with the 


& appurtenances in South - Crea, Sidiftern, and Scoulthory | 


© in your _—_ which to the aforeſaid Fermer deſcended 
© in fee- ſimple from the aforeſaid Thomas his father, as by 
& the record reſident in our court before our juſtices at 
Meminſter manifeſtly appears. But becauſe it is not 
„ known how mrch the aforeſaid rectory and 16 acres of 
c land with the appurtenances are worth by the year in all 
& iſſues befides repriſes, we command you, as we have 
< otherwiſe commanded you, that by the oath of good and 
tc [awful men of your bailiwick you diligently. enquire how 
* much that rectory and thoſe 16 acres of land with the ap- 
«© purtenances are worth by the year in all iſſues befides re- 
te priſes, and that inquiſition by you being diligently made, 
te that you deliver the ſame rectory and 16 acres of land 
„with the appurtenances, according to the true value of 
„the ſame, to the ſame Jobn without delay, to hold to the 
« fame Jahn until the debt and damages aforeſaid thereof 
& he ſhall have levied. And how you ſhall have executed 
te this our precept do you make appear to our juſtices at 
wa W-fmin/ler from the day of St. Michael in one month. 
„And have you there the names of them by whoſe oath 
« you ſhall make that inquiſition, and this writ. Witneſs 
James Dyer at Weſtminſter the 3d day of June in the 15th 
«© year of our reign.” | - 


_—— TPON this cond divers things are obſervable. Firſt, 
| obſervations of (a) that when a man binds himſelf and his heirs by 
the reporter on obſigation to pay a certain ſum at a day, and dies, it is at 


— going the election of the obligee to ſue the heir or the executors 
or () adminiſtrators of the obligor, (c) and if ſo be that the 


4. _ | N aſſets in their hands, yet the obligee may ſue 
which the obli- the heir, if he will, becauſe the obligor has bound as well 
| gee has to ſue n 5 
the heir or executor or adminiſtrator of the ee B b 
2) M. 4 Ed. 4 25. a. Per Pigot et Danby. M. 22 H. 6. 4. a. b. Per Aten. 1 And. 9. pl. 13. 
35 „304. 3 Bac. Abr. 25. Vide Dy. 208. pl. 15. (5) 8. P. 3 Lev. x89 D 
Churchman adjudged, () S. P. 1 And, 2 13. 3 Lev. 304. Contra Plowd. Orr. 
. 186. But anciently from the 18 Ed. 2. till 7 H. 4. if an executor had affets, the heir w 
» bur in 7 H. 4. the law changed in this point, for now it is accounted his own 


Not 
debt, Poph. 255. Per Dodderidge J. O. Benol. 162. : 


his 
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his heir as himſelf ; and ſo if the executors have aſſets, and 4 
the heir alſo has aſſets; it is at the {yep of the obligee 
to have his debt of either the one or the ber, as he pleaſes, . 
(d) but he ſhall not charge them both, for if he is ſatisfied ( 8 P. 3 Lev. 
by the one, the other ſhall be diſcharged by audita guerela 304. 1 Mod. 
(e) And in the: ſuit againſt the heir the plaintiff ſhall not Entr. 83 Fl. 3. 
fur miſe that the executors have not aſſets in their hands, a 
( but if the heir would take benefit thereof, formerly he in 
| ought to have pleaded it, as we find it done in ſome antient | 
| books, but at this day it is no (g.) plea, for in AZ. 10 22 
HA. 7, 8. b. in debt againſt the heir; he pleaded afſets in the (e) See H. 
hands of the executors ihe day of the writ purchaſed, and 3 H. 5. . las. 
there Vaviſor ſaid that ſuch plea was not good, wherefore 2 2 76. 
the defendant pleaded nothing by:deſeent.” (5) But until the à Where * 
ſtatute of 33 H. 8. the king could not touch the land or debt againit an 
the heir of his debtor for his debt, If the goods ot the debtor bot and com- 
had been ſufficient to ſatisfy the debt, and this was by dhe amet of 
| reaſon of the ſtatute of Magna Charta, cap. 8. the words the com. 
whereof are, we on eur bailiffs ſball not ſeize any land or rent moigne beſore 
for any debt, + as long as the preſent goods and chattels of the 4401 
| debtor do ſuffice to pay the debt, and tbe debtor b1mjelf be ready his try into 
te ſatisfy therefore. But other perſons were left at large. 1 * 
that the commoigne had made his executors, who had aſſets, and held a good plea... POD 
) Bro. Debt 238. And herewith agrees'T. 27 Ed. 3. 6. pl. 23. T. 7 Ed. 4. 13, a. Per Bryan. 
Sy 204, pl. 2. 3 Lev. 189. Davies v. Churchman adju *Ibid: 304, 308. 3 
F . ciigt om hb 
* But note, before this ſtatute jt ſeems that the king's prerogative extended to the lands of 
the debtor, and that this was an act of grace and reſtraint, 2 luſt, T9. 3'Co. 12. b. 7 Co. 21. b. 
Hob. 60. Gedb. 290. Per Dodder, J. Cro. J. 450. Comyns 437. ; ng 
„ ine DIE Ei a r 4 
Another thing obſervable upon the record is, (5) that if 2 Point. 
the heir confeſſes the action, and ſhews the certainty of Where the 
aſſets which he has by deſcent, neither his body, nor any —— 5 
of his goods, nor any of his other lands ſhall be chargeable debt gaint 
with the debt, but only the land which he has by deicent. the heir ball 
For the judgment above is, therefore it is conſidered that the 2 
aforeſaid John de recover againſt the aforeſaid Fermer bis debt and where ſpe- 
aforeſaid, to be levied of the aforeſai rectory and 16 acres of cially of the 
land with the appurtenances. So that the judgment is, that 9 
the debt thall be levied of the land, wherein it is contained ing . arr; 
that no other ſhall be ſubject to the execution. (c] But if haves himielf 
the heir does not confeſs the action, and ſhew the certainty  Pleading. | 


7 


* 
* 
s * 


e 6s tm. go ane 
70. C. pl. x. Dy. 373. pl. 1 4. P 154. P:r Jener, I. 3 Bac. Abr. 30. (C) Cro. E. 
652 Fe Cn, J L. Ray? 6 Fer 4 Tal (fe bore wake deſu dd 5 
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3 Bulft, 320. „or of his body by capias ad ſatisfariendum, as he 
1 Gel i 


found for the deſcended to him: And there Green ſaid, ** He ſhall not 


not have a ge- ce deſcent, but not to the value of that whic uch is pleaded 4d in 
againſt the heir bar againſt him, there if he pleads, he ou; bt to confeſs 


| Faſter Term 1 Elizabeth, in G. B. 


fupra, but pleads (d) nothing by defeent; or judgment is 
Aﬀets per De- given by (2) default, or by niext dedirt, or by (] confeſ- 
Abr. 70. C. pl. ion, or upon any other matter or ground whatſoever, with- 
2 N. Bendl. 46. out confeſſing and ſhewing the certainty of aſſets, there 


N N ©0927: the plaintiff ſhall have execution of his other land, or of his 


(4)3 M. 1.Bro. ge 


a. ould have for t 9 the heir hin — he 8 made 
ke. WE obligation. 8 And hereupon the caſe. in 9 1 
e eee, bee u gd 

786 Per Hal, heir an obligation of his anceſtor was put forth, and the de- 
1 - I; fendant ſaid that nothing deſcended to him from the fame 
235, 236. But anceſtor, and it was found by verdi& that lands de ſee uded 
now ſee the ſta- to him after the death of his anceſtor, hereby the plaintiff 
tute of 3” © recovered, and prayed exetution of all the lands of the de- 
upon this ples fendant, as well of his:own- purchaſe as of the tenements 


Co a a 1 1 ray 


war Sy ee have it, for in a_formedon in deſcender (5) if the tenant 
2 4 ee pleads in bar warranty with aſſets, and the demandant 
ſhe of the aden ® ſays that he has nothing by deſcent; and: it is found, that 
deſcended ; by cc f | x be. b 

oP 8 pa he has tenements by deſcent, yet " ou not 1 barred 
— — 

in h : L . y 

only recover it ed to us.” Jilby, 'i In the caſe of A be which, you 
Cee h. © have put, be ſhall be barred of (i) all hat be has demand 
value of ſuch 4 ed by his writ, becauſe the iſſue which he offered is found 
aſſets, and ſhall « to be falſe ; but if ſo be that the demandant has land by 


_ A pS wc a ..T._.. 


mm 4 Aa 


neral judgment 


as at common 4 that which is deſcended to him, and demand judgment if 
2 this 4c he ought to be barred of more than of the value thereof, 
354. ſo that he ought to plead in law, and no join a falſe iſſue, 

„ and ſo ſhould the defendant have pleaded in this caſe;” 
2 1712 To which Hill and $hard there 9 —*— afterwards it 
J. 3 Bac. Abr. was awarded that the plaintiff ſhould have an , elegit of the 
30. ' moiety of all the lands of the defendant, as well of the lands 


; purchaſed as of thoſe deſcended to him. (4) And in M. 
0 b. ; end” 2 f 2 « 2 1 
FWW Cy 


70. C. pl. 3. Cro. ö * 3 ** L 0 ? $3 4 8 * > 1 „ | 49 
E. 692 Per Gawdy, J. 1 Vent. 95. Ld. Raym. 786 Per Holt, C. 15 Bac. Abr. 30. Sed Contra 
1 Finch 236. 2 Finch 384. Dy. 8 1. pl. (3. () Bro. Aſſets per Deſcent. 15. 

(% Herew:th agrees M. 22 Ed. 3. 16. pl. 55. Fitz, Judgment 186. 6 Co. 53. b. 
(i) Bro. Bar 19. Wirh this opinion agrees 1 Finch 236. 2 Finch. 384, 1 Vin. Abr. tit. 
Heir. C. pl. 10. (4) 8. C. cited Dy. 225. pl. 34. And that the law is agreeable with 
this reſolution upon a nibil dicet, See Dy. 344. pl. 1. 2 Rol. Abr. 70. C. pl. 6. Cro. E. 263, 
Per Periam, J. 692. pr 1. Moor 522. pl. 688. i Vent. 95. 1 Keb. 157, in margine. 1 Show. 
79. Ld. Raym. 786. 3 Bae. Abr. 30. But ſee the contrary Dy. 81. pl. 62. Poph. 155, er 
Jones, J. et Crew C. J. W. Jones 88. 1 Finch 236. 2 Finch 384, 1 55 
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& 4 Elie. Roll. 186 in G. B. Fobn Killigrero ſued an adti- 
— 7 1 2 Trewiniard fon and 
heir of William Trewiniard, and declared upon an obliga- 
| tion 3 rr e record 
ſays, the aforeſaid Martin by . Join: Gernhouſe 21s. attorney 
— and 5 — the force and injury tuben,  &c. and ſays no- 
thing in bar or precluſion of the action aforeſaid of the aforeſaid 
Lian „ whereby the ſame John remains againſt the aforeſaid 
| Martin therein und fended. de ye gh it is confidered that the 
= afore/aid John * recover againſt the aforeſaid Martin his debt 

2 and his damages by. accafion of the detention of that 

br to 335-4. to the ſame John with br. ve by tbe court 

here adjudged. And afterwards the plaintiff had a capras ac 
ſatisfaciendum againſt the ſaid Martin Trewiniard, and his 
body was taken by it, and detained in execution. And I 
was lately of counle! in the king's-bench with David Green- 
ſmith againſt one Thomas Brockbole ſon and heir of 7 homas 
| Brockbole, in an action upon an obligation of 1004. made by 
his father, where upon demurrer judgment was given 
againſt the defendant, and the plaintiff had a. capias ad ſa- 
fiefaciendum, and the defendant's body was taken in execu- 
tion, whereupon he paid the debt; and the record of the 
capias is in Mich. 15 & 16 Elia. the form whereof I have 
ſet down at the end of this caſe. | (I) So that if the heir is (% Vin. Abr. 
condemned upon any plea whatſoever, or by default, or tie. Heir, C. pb 


without plea upon any cauſe whatſoever, it is the practice od 1 

In for the plaintiff to have execution of the body of the Heir // f. P. Vin. 
1 or of his goods, or to have an elegit of his lands whatſoever, 83 tit, Nair. 
p unleſs he confeſſes the debt, and ſhews the certainty of the W 
f, land deſcended, as in the foregoing caſe of Fermer Pepys. (Ji Finch 236. 
a (n) And there ſeems to be a diverſity between the caſe of * Finch 384. 
of the executor and of the heir. For in debt againſt the exe- /,, M. s pa. 4. 
* cutor, if he pleads (n) nothing in his hands, or (o) not the x. pl. 1, Fitz. 
10 deed of the teſiator, or the like, and it is found againſt him, Judgment 48. 
5 there nothing ſhall be put in execution but the goods of the 10, 3 
Mas, deceaſed. And the reaſon is, becauſe the debt is not the 6.32, * | 
3] debt of the executor, but of the teſtator, ſo that he is Bro. Executors 
on charged in another's right, and has the goods in another's _ N 

| right. But when the heir denics aſſeis, and it is found 1 Finch 236. 
5 againſt him, or when he does not deny aſſets, but pleads 2 Finch 384. 
oy other matter which implies that he has aſſets, the debt of Sed Contra 20 
— bis anceſtor is become his own debt, in reſpect of the aſſets n 
ow. which he has in his own right, and fo the property of the gaw.65. pl. 3. 
Per = | S 


* 
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| [+ 441 J land which be ꝶ has in his o right makes the debt to be his 
own proper debt, for which reaſon the writ ſhall be in the 
) M. 10 H. . (p) debet et detinet. So that there is a diverſity between the 


n _ caſe of the executor and the caſe of the heir. | 
Co. 36. a. Cro. E. 350, 712. W. Jones 87. 2 Leon. IT. Poph. 155. 1 Sid. 342. 1 Vent. 95. 
O. Bendl. 162. x Lev, 130. 1 Finch 100, 320, 2 Finch 119, 296. 3 Bac. Abr. 9. 


1 
* 


* 


e Another matter obſervable upon the foregoing record is 
If in debt 2 5 3 NN 
Id he beit he manner of the execution here given. For the writ. to 
upon the obli · deliver all the lands deſcended: to the bei execution to 
gation of his the debtee, who has recovered, is grounded upon the com- 
anceſtor the mon law, and not upon any ſtatute. But by the ſtatute of 
defendant con- . | | | 

feſſes the acti- Meſiminſter 2: cap. 18. he that recovers debt or damages may 
on, and .ſhews have an elegit, whereby he ſhall have the moiety of the de- 


= omen pe fendant's land delivered to him, but not the whole. (4) And 
| A deſcent, at the common law the writ of levari facias might be ſued 

and judgment directed to the ſneriff, commanding that the aforeſaid money 
is given to re- of the lands and chattels of the aforeſaid (defendant } you cauſe 


TR e to be levied, ſo that you may have it in, &c. ſuch a day, to the 


the lands de- @foreſaid (plaintiff) to be delivered. By which writ, expreff. 
ſcended, the ing that the ſheriff ſhould levy the money of the lands and 
plaintiff may chattels, it ſeems that he might take the (r) rents payable 


have a writ o OE . TS: 2 > 
execution to b) the tenants in execution for the debt, and. bring them 


have all the into court, but he could not ſeize the land and deliver it to 
lands deſcended the party by this or any other writ at the common law, un- 
| . leſs in this ſpecial caſe of debt recovered againſt the heir. 

which writ s And ſuch writ as this is here in the caſe of Fermer Pepys is 


grounded upon rarely to be found, and yet ſometimes it is touched in our 


2 — books that upon recovery in debt againſt the heir nothing 
5 5 to have a {hall be put in execution but the land deſcended, for ſo ſays 
moiety of the M ictingbam in 40 Ed. 3. C 
lands of the . | 3 
Heir upon an elegit, 2ecording to the ſtatute of Wefm. cap. 18, S. P. Dy. 149. pl. 8p. 373 · pl. 
14. 2 Rol. Abr. 71. D. pl. 2. 3 Bac. Abr. 41. Boe wad that ſtatute, land was not mb. at 
the common law to the execution of a private perſon for debt, in any other ſuit but this 
againſt the heir, 8. P. 3 Co. 11. b. 12. a. 2 Inſt. 394. Cro. J. 450: Godb, 290, Per Dodder, |. 
2 Bac. Abr. 328, 329- 3 Bac. Abr, 25. (9g) F. N. B. 265. f. 2 luſt. 394, 395+ 3 Co. 
12. 8. 2 Bulſt. 63. Godb. 290. ( 1 Finch 302. 2 Finch 471, 473. 

Ed. 3. 15. a. Bro. Aflets per Deſcent 13. Dy. 149 · pl. 80. * 


88 See the Book of Entries (t) tit. Debt, fol. 171. ; | 
. action of debt was brought againſt the () executors of the 
heir of the heir heir upon an obligation made by the father of the heir, by 
upon an obli- which it ſeems that the heir of the heir (w) ſhall not be 
gation made | CH Es charged, 
dy the iather 1 | | as Eads X 
of the heir. {t) Raſt, Entr. laſt Edit. fo. 192: b. pl. 4. Dy. 344. b. pl. . 
tw) n Leon. 55 2 * 3 . Abr. 3 (20 Contra Hale on F. N. B. 7 
oph. 1 55. Dy. 368. pl. 46. Cro. C. 151 Jen caſe. 1 Vern. 400. 2 C . 175. Hi 
2 Car. C. B. Roll. 2445, Den v, Bell. N 7% ; Res as I 
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vy- verſur Pepys, in C. B?. 


N 
. 
Fer Pax 


[he is not immediate heir to the obligor,. for the laſt heir is 


* 


in as heir to him only who was laſt ſeized, and not as heir 
to the obligor, and therefore the action of debt lies ag inſt 
the executors of the firſt heir, becauſe the aſſets whicha de- 
ſcended to him make the debt to be as a duty due by the 


heir. Tamen quere de bc. 


Here follows the form of the capias ad fatisfaciendum 
gagainſt Brocibole before- mentioned, fo. 440. 


the county of Surry yeoman deceaſed, if, &c. and ſafely, 


| 9's. ſo that he may have his body before the lady the queen 
| at Webmin/ter on I bur day next after the morrow of St. 


Martin, to ſatisfy David Greenſmith gentleman, natural and 
lawful ſon of Gilbert Greenſmith late of the pariſh of Hamp- 
ton upon Thames in the county aforeſaid, of 1001. of debt, 


as well by occaſion of the detention of the ſame debt, as for 
his coſts and charges by him about his ſuit in this behalf ex- 
pended, whereof he is convicted. And have you then there 
this precept, &c. | 


The return of the Als precept thereon inderſed, % | 


the day and place within contained I have ready. 


5 James Harvey | 
| The anſwer of | 1 % here. 


> 


Thomas Pulliſon 


The words fullewing are alſo noted u ider the writ, by the 8 
| .. condary's own hand. | | | 


By R. Be, with his own hand. 


en 


Rooper and Rooper. 


By virtue of this writ to me directed, I have taken the 
body of the within-named Thomas Brockbole, whoſe body at 


Pence paid to the party. At 


| cargo although the land continues in deſcent, becauſe 


: | The ſheriff is commanded that he take Thomas Brockbole Midd. 
ſon and heir of Thomas Brockhole of the pariſh of Cobham in 


and alſo 6/. 135. 4d. for his damages which he has ſuſtained 


- 


' 
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Eaſter Term in the x 5th S Beneh'e a 
day of after Term in the 15th year of the reign of | Dun 
n eee 

m ure 


Elizabeth, in an action of Waſte brought by 


Eſquire againſt Henry Brook otherwiſe am E. 
and Anne his wife late the wife of Walter Hadden. And 

the record is entered amongſt the records of Michaclmas 
Term 1g & 15 Elizabeth, Rot. 2015. and was as fo{lows. 


{SO Wär. 
No. Hexer BROOK otherwiſe Cobham efquire and une 


his wife were ſummoned to ' anſwer Edward Clere 
eſquire of a plea, wherefore whereas by the common coun- 
cil of the realm of the lady the queen of England it is pro- 
vided that it ſhall not be lawful for any one to make waſte, 
ſale, or deſtruction in any lands, heuſes, woods, or gar- 
dens, to them demiſed for term of life or years, the ſame 


Anne, while ſhe was fingle, in lands, houſes, woods, and 


gardens in Wimondham, which the ſame Henry and Ann 
hold for the life of the ſaid Anne, of which Falter Hadden 
eſquire was ſeized in his demeſn as of fee, and being fo 
ſeizedthereof, the 20th day of January in the 1 3th year of 
the reign of the lady the queen now, in conſideration of a 
marriage ſolemnized between the aforeſaid Multer and the 
aforeſaid Anne, and in conſideration of the paternal affection 
which the aforeſaid. Valter bore towards Clere Hadden fon 
and heir apparent of the aforeſaid Walter, he granted and 
er for himſelf and his heirs with one Thomas Hilbraham 
eſquire and Peter Ofborn eſquire and their heirs, that he the 
aforeſaid Wolter Haden and his heirs ſhould ſtand and be 


ſeized from theneeforth for ever of and in the aforeſaid 


lands, houſes, woods, and gardens to the uſe of the afore- 


| faid Walter and of the aforeſaid Anne Yor term of their lives 


and of the longer liver of them, and after the death of them 


the ſaid Waker and Anne, to the uſe of the aforeſaid Clere 


Hadden his heirs and affigns for ever. By virtue whereof, 
and by force of a certain ſtatute for the transferring of uſes 
into poſſeſſion held, made, and provided in a ſeſſion of 
parliament of lord Henry the eighth late king of England, 
father of the lady the queen now, begun the 4th day of 
February in the 27th year of his reign, -at V 4 ot in the 
county of Middleſex, and continued to and until the 14th 
day of April then next following, the ſame Valter and 
Anne were thereof ſeized in their demeſn as of freehold for 


term of their lives, and for term of life of the longer "or 


I's „E apc 4 ot 4, "_ r entre 1 
a A * ö N 22 


* 'remainger thereof to the aforeſaid Clere Hedden 
L 3 and Agne in form aforeſaid. And they, being ſo ; 


Wized thereof, the aforeſaid Matter died, and the afore . | 

Ine ſurvived bim, and kept te and was thereof 

ie ſeized in her demeſn as of frechold for term of 55 life, 

WA nd ſhe being ſo ſeized thereof, the aforeſaid Clere Hadden 

died without heirs of his body iſſuing, after whoſe.death the 

remainder thereof deſeended to the aforeſaid Edward as 

Vuſin and heir of the ſaid Clere Hadden, whereby the ſame 

WE dword was and yet is thereof ſeized as of fee. And be 

Wcing ſo ſeized thereof, the aforeſaid Anne, while ſhe. was | 
72 made waſte, ſale, and deſtruction to the diſinheritigg 5 

pf him the faid Edward Clere, and againſt the form of the 

proviſion aforeſaid, &c. And whereupon the ſame Edward 

by Auguſtin Sotherton his attorney ſays, that 


at whereas the 
aforeſaid Walter Hadden was ſcized of and in me now or 

ite of the late diſſolved priory and Moenaflery of Nimond. 
jam in the county aforeſaid, and of 40 acres of 1 
Beilaminis, 30 acres of meadow, 20 acres. of paſture, and 


4 bo acres of wood called Bixland Weed, with the appurte- 
Ie ances in Wimondham aforeſaid, in his demeſn as of fee. 
0 And being ſo ſeized thereof, the ſame Malter after the pfore- · 


ud 4th day of February in the 21th year aboveſaid;-yiz. the 
both day of January in the zh year of the reign of the faid 
ady the queen now, in conſideration of the marriage aforc- 
aid ſolemnized between the aforeſaid Walter and the aki 


n aid Anne, and in conſideration of the p actual eee 3 
ich the aforcfaid Valter bore towards the aforeſaid Clers 


Hadden fon and heir apparent of the ſame Walter, by a cer- 
ain indenture made at Londonin the pariſh of Chi in the 
vard of Farringdon within, between the aforeſaid Folter 
n his life-time of the one part, and the aforeſaid Thomas - 
ilbraham and Peter Oſborn ot the other part, (which other 
part ſealed with the ſeals of the aforeſaid Thomas and Peter 


e ſame Edward brings here into court, the date Ker 


„be ſame day and year) amongſt other things granted, anc 
” igreed for himſelf and his heirs with the aforclaid Tho 14 
, 


Vilraham and Peter Ofbors and their beirs, that be the | 
foreſaid Walter Hadden and his heirs ſhould ſtand and. be 
ized from thenceforth for ever of and in the tenements 


1d, aforeſaid with the appurtenances to the uſe of the ſaid 
* Valter and the aforeſaid Anne then his wife for term of their 
. ives, and for term of life of the longer liver of them, and 
Ft rr the death of the ſaid Malter and Anne, to the uſe of 
= he aforeſaid Glere Hadden and his heirs for ever. By viry 
ie whercof, and by force of the aforeſaid ſtatute for the 


transferring 


[+ 443] 


, 


— 


trantferring of uſes into poſſeſſion in a ſeſſion of the parlia. 


with the appurtenances, and was thereof ſole ſeized in her 


the county of Cambridge afterwards died thercof ſeized, | 


mainder aforeſaid deſcended to the ſame Edward as couſin 
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ment of the aforeſaid late king Henry the eighth thereupon, 
the aforeſaid, 4th day of February in the 27th year of his 
reign aboveſaid, held, made, and provided, the aforeſaid 
Walter and Anne were ſeized of the tenements aforeſaid with 
the appurtenances in their demeſn as of freehold for term 
of their lives, and for term of life of the longer liver of 
them, the remainder thereof, after the de ith of the afore- 
ſaid Walter and Anne, to the aforeſaid + Clere Hadden his heirs 
and aſſigns in form aforeſaid belonging. And they being ſo i 
ſeized thereof, the aforeſaid Walter at London in the pariſh Wl 
and ward aforeſaid afterwards died, and the aforeſaid Ann 
ſurvived him, and held herſelf in the tenements atoreſaid 


demeſn as of frechold for term of her life by right of ſur- 
vivorſhip, the remainder thereof to the aforeſaid Clere Had 
den and his heirs belonging. And ſhe being ſo ſeized there- 5 
of, the aforcſaid Clere Haden at the town of Cambridge in w 


without heirs of his body iſſuing, after whoſe death the re- an! 


and heir of the aforefaid Clere Hadden, vix. as fon and heir he 
of John Clere knight, father of Margaret, mother of the 
aforeſaid Clere Hadden, wheteby the ſame Edward was and 
yet is ſeized of that remainder as of fee. And he being fo 
ſeized thereof, and the aforeſaid Anne being ſeized of the 
tenements aforeſaid with the appurtenances in form afore- 
ſaid, the ſame Anne, while ſhe was ſingle, made waſte, ſale, 
and deftruQion in the tenements aforeſaid, in lands, viz. ga 
by digging in 18 arres of land thereof, and by taking and Mack 
ſelling 100 cart-loads of clay, every cart-load thereof of the 
price of 4d. and in houſes, viz. by throwing down one hall 
or great chamber lying near to the church of Wimondhan 
aforeſaid, of the price of 10 one chamber called a vault, Wh" 
of the price of 1008. and two chambers in the gate-houſe 
there, both of them of the price of 60s. by ſuffering all iſ u. 
two other chambers, both py them of the price of 60s. one 
gra = of the price of 80s. and one houſe called a Whiting lame 
72 of the price of 604. parcel of the premiſſes, to ſtand 
and be uncovered for want of tiles and thateh, whereby the 
timber of the chambers, granary, and houſe called the 
Whiting-houſe by the rains falling upon them became rotten ¶ read) 
and corrupt, ſo that the chambers, granary, and the houſe ſaid / 
called the J/hiting-houſe by reaſon of that rottenneſs entirely Il ** ha 
fell down, and came to the ground; and in woods, vis. b 


cutting down and ſclling 200 oaks, every of them of the Plea | 
S | | ; price aforeſ 


. The Pleadings : Clere verſus Brook: 


5 price of 105. 20 aſhes, every; of them of the price of 102, 


ind 4 elms, every of. them of the price of 10s. in a certain 
700d called Bixland, likewiſe parcel of the premiſſes, in the 
ame wood lately diſperſedly growing, by cutting down alſo 


f and ſelling 40 oaks, every of them of the price of 107. 14 


aſhes, every of them of the price of 10s. and two elms, each of 
them of the price of 108. in four cloſes in the aforeſaid wood 
alled Bixland near adjoining, containing 40. acres of land, 


N ikewiſe parcel of the premiſſes, lately diſperſedly growin 


n the ſame four cloſes ; and by ſuffering one ſtone wall 
about the ſcite and precinct of the ſame late priory to the 
alue of 4ol. to ſtand uncovered, whereby the wall for want 
of covering decays and threatens ruin; and in gardens 
aforeſaid, wiz. by cutting down and burning three pear-trees, 

every of them of the price of 6s. 8d. and five apple-trees, 
very of them of the price of 6s. 84. in thoſe gardens lately 
diſperſedly growing; and in meadows, viz. by ſuffering an 
inundation of waters to continue in and upon the meadows 
aforeſaid, whereby the ſame are the worſe, and the banks of 
them are deſtroyed, to the diſinheriting of him the ſaid 
dward, and againſt the form of the proviſion aforeſaid. 
herefore he ſays that he is damnified and has damage to 
the value of 2000. and therefore he brings the ſuit, &c. _ 
And the aforeſaid Henry and Anne by John Philips their 
attorney come and defend the force and injury, when, Cc. 
And ſay that the aforeſaid Edward his * aforeſaid 
againſt them ought not to have, becauſe * by proteſting not * See Heath's 
acknowledging any waſte to be done in the tenements afore- Max. 26. 
ſaid with the appurtenances, for plea they ſay that after the 
death of the aforeſaid Clere Hadden without heirs of his 
body iſſuing, the remainder aforeſaid deſcended to one Ed. 
ward Young as couſin and heir of the aforeſaid Clere Hadden, 
viz. as ſon and heir of Humphry Young, ſon and heir of h 


ung, father of Dorothy, mother of the aforeſaid Walter 


Hadden, father of the aforeſaid Clere Hadaen, whereby the 
ſame Edward was of that remainder ſeized as of fee; with 
this, that the ſame Henry and Anne will aver that the afore- 
ſaid Edward Young is yet ſurviving and alive, viz. at Lon- 
don in the pariſh and ward aforeſaid. And this they are 
ready to verify, wherefore they pray judgment if the afore- 
ſaid Edward Clere his action aforeſaid againſt them ought 
to have, Ce. „„ | „ Fed 
And the aforeſaid Edward Clere ſays that the aforeſaid Demurrer. | 
plea of the aforeſaid Henry and Arne in manner and form is 
aforeſaid above in bar of his action aforeſaid pleaded, 
and the matter in the ſame plea contained, are inſufficient 
in 
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in law to preclude him the faid Edward Clere from having 
his action aforeſaic againſt the ſame Henry and Anne, and 
that he to that plea in manner and form aforeſaid pleaded 
has no neceſſity, nor is by the law of the land bound to 
anſwer. Wherefore for want of a ſufficient anſwer in thi; 
behalf he prays judgment, and the places waſted together 
with his damages according to the form of the. ſtatute afore. 
ſaid to be adjudged to him, &c. Us 1G e 
Joinder. And the aforeſaid Henry and Anne, for that they have 
above alledged fufficient matter in law to preclude: the afore. 
faid Clere from having his action aforeſaid, which they are 
ready to verify, which ſaid matter the aforeſaid Edward 
Clere docs not deny, nor thereunto in any wiſe anſwer, but 
that averment wholly refuſes to admit, pray judgment, and 
that the aforeſaid Zgward Clere may be precluded from har. 
ing his action againſt the ſame Henry and Anne, c. And 
becauſe the juſtices here will adviſe of and upon the premiſſe: 
before they give judgment thereon, day is given to the par- 
ties aforeſaid here until the octave of St. Hillary to hear 
their judgment thereon, becauſe the juſtices here thereof 


| not yet, Sc. | 
[+444 ] f fro this record the caſe appears t6 be thus. Edward 
The CASE. Clere has brought an action of waſte againſt Henry 


A purchaſer of Brook otherwiſe Cobham and Anne his wife for waſte done by 


3 the ſaid Anne, when ſhe was ſingle, in lands, houſes, woods, 
Bis mother has and gardens, in Winundbam, which they hold for term of 


a brother, and life of the ſame Anne, whereof he has declared thit Walter 
alſo his grand- Hadden was ſeized in fee, and being ſo ſeized, the 20th day 
mother, viz. | My of 
his father's mo- | . 7 | 5 
ther, has a bro- SEK" . | | 
ther, in this caſe his grandmother's brother and his iſſue ſhall be his heir, and not his mo- 
| ther's brother: For though the blood which was between the purchaſer and either of theſe 
brothers 9 accrucd and came by a female, yet the blood of the grandmother's brother 
was derived to the purchaſer by a „ Viz, by his father, whereas the blood of the other 
came immediately to the purchaſer by his mother, without any intermediate cenv 
through a male, and therefore by as much as the blood of a male is more worthy than that of 
a female, by ſo much the blood of the gragdmother's brother is more precious with reſpe& to 
the purchaſer, having male blood in it, than that of the mother's brother, in the conv 
whereof to the purchaſer there is no male blood: And alſo in caſe of a purchaſe, 1 
bloods of the purchaſer's father, viz. the blood of his father and the blood of his mother, ſhall 
always be ſpent before ever the blood of the purchaſer's own mother (which has nothing ol 
the blood of the purchaſer's father in it) ſhall inherit. And here the mother's brother 
is nearer in blood to the purchaſer than the grandmother's brother is, yet che latter is more 
worthy, and the proximity of blood is never regarded but where the parties are equally wor- 
thy in blood. 8. C. Dy. 314. pl. gs. Vin. Abr. tit. Deſcent. F. 2. pl. 1. tit. Heir E. 4. pl. 2. 8. 
P. Hale's Hiſt. Com. Law 241, 243: And fee 8. P. in effect. Dr. & Stud lib. 1. cap. 7. fo 
22, 23. 2 Bac. Abr. 29. IF ET. 5 
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Wor Janes in the: 13th. year of the reign. of the preſent 
W queen, by an indenture bearing the ſame date, in conſide- 


ration of a marriage ſolemnized between the ſaid Waiter and 


the ſaid Anne, and in conſideration of the paternal affection 
which the ſaid Walter hore towards Clere Hadden his fon 
and heir apparent, the ſame Malter Hadden granted and 


agreed for himſelf and his heits with Thomas Wilbraham and 
Peter Oſborn and their heirs, that he the ſaid Malter Had- 
den and his heirs ſhould ſtand and be ſeized from thence- 


forth for ever of the ſaid tenements to the uſe of the ſaid 
| Halter and Anne for term of their lives, and after their 
deaths, to the uſe of the ſaid Clere Hadden and bis heirs for 


ever. By virtue whereof, and by force of the ſtatute of Uſes 
made the 4th day of February in the 27th year of the reign of 
king Henry 8. the faid Walter and Anne were ſeized of the 
ſaid tenements for term of their lives, the remainder thereof 
to the ſaid Clere Hadden and his heirs. And afterwards the 
ſaid Walter died, and the ſaid Anne ſurvived him, and kept 
herſelf in, and was ſole ſeized in her demeſn as of freehold, 
the remainder to the ſaid Clere in fee. And afterwards the 
ſaid Clere Hadden died without iſſue of his body, after whoſe - 
death the ſaid remainder deſcended to the ſaid Edward as 
couſin and heir of the ſaid Clere, that is to ſay, as ſon and 
heir of Fobn Clere knight, father of Margaret, mot her of 
the ſaid Clere Hadden, whereby the ſaid Edward was and 
yet is ſeized of the ſaid remainder. And he being fo ſeized, 
and the ſaid Anne being ſrized as before, ſhe, when ſhe was 
fingle, made waſte, ſale, and deſtruction in the ſaid tene- 
ments, viz. in digging, &c. and ſo he ſhews the whole in 
certain, to the difinheriting of the ſaid Edwwrd, and againſt 
the form of the ſtatute, whereby he has damage to the value 
of 2001. And the ſaid Henry and Anne, by proteſting that 
no waſte was done, for plea ſays that after the death of the 
ſaid Clere Hadden without heir of his body, the ſaid remain- 
der deſcended to one Edward Young as couſin and heir of 
the ſaid Clere Halden, that is to ſay, as ſon and heir of 
Humphry Young, fon and heir of John Young, father of 
Dorothy, mother of the ſaid Malter Hadden, father of the 
ſaid Clere Haddem, whereby the ſaid Edward Young was 
ſeized of the ſaid remainder as of fee; with this, that the 
ſaid Henry and Anne will aver that the ſaid Edward Young is 
yet alive, viz. at London in Chriff's pariſh in the ward of 
Farringdon within : And ſo they demand judgment fi av, 
&c. And upon this the plaintiff demurs. | 

And the matter was argued in the ſaid Eaſſer Term 15 
Elizabeth by Ca way and Bendlee ſerjeants on the part of the 
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plaintiff, and by Loveleſs and Barham ſerjeants on the part 

of the defendants. And J only heard pirt of 'Gawdy's ar- 

gument, and the whole of Loveleſs's, and therefore what 

here report of the arguments of the ſaid other ſerjeants is 

upon credible information ; and I heard the juſtices ſpeak 

to the matter. And the point argued was but one, and 

that was, if, upon the death of Clere Hadden without iſſue, 

the remainder which he had by purchaſe ſhould deſcend to 

the heir of the grandmother of Clere Hadden on the part of 

his father, (inaſmuch as he had no other heir on the part of 

his father, nor on the part of his grandfather on his father's 

fide) or if it ſhould deſcend to the heir on the part of his 

mother, for the plaintiff was his uncle and next heir on the 

| part of his mother, | Lua 8 

x Point. And diyers things were agreed by the counſel on both 
If for default ſides, and by the court alſo. One was, that in the colla- 
of iſſue of the teral deſcent from any one who purchaſes lands, and dies 
body of the without iſſue, the heirs on the part of the father, who are 
— we of the blood of the male anceſtors in the lineal aſcent by the 
to the collate- father, ſhall be preferred in the deſcent before the heirs who 
ral heirs on the are of the blood of the females in the lineal aſcent by the 
_ wang bod father, in one and the ſame degree. As for example, the 
of the blood of brother of the grandfather on the part of the father, and his 
the male line iſſues, be they males or females, ſhall be preferred before 
— amy of the brother of the grandmother on the part of the father, 
 afcending thay and his ifſues : And ſo the brother of the great-grandfather 
be preferred in on the part of the father, that is to ſay, the brother of the 
8 purchaſer's father's father's father, and his iſſues, be they 
bein of the males or females, ſhall be preferred before the brother of the 
blood of the great-grandmother on the part of the father, that is to ſay, 


female line on before the brother of the purchaſer's father's father's mother, 
the part of the 


father aſcend. 2nd his iſſues. For the males are more worthy than the fe- 


ing: As the males, man being the moſt precious creature that God made 
brotheror ſiſter upon earth, and far exceeding woman. For Adam was firlt 
of the grandfa- d < . di ab ds K -the e 
ther of the pur- made as the ſuperior, and atterwards Eve as the interior, 
chaſer on the and Adam being the head was her protector and governor, 
part of the fa- and Eve, as a weaker creature, was given to him as a com- 
r pa nion in an inferior degree, and to be protected and go- 
1 be- verned by him, and in them was the firſt marriage, 2 
ore the bro- Loveleſs (aid, and from them it was derived to all others, 
ther of the ſo that there never was any people in the world among 


ndmotherof n R j 
the purchaſer whom there was not marriage. For which reaſon, he faid 


on the part of 
the father. | marriage 
8. P. Hale's | 

Hiſt. Com. Law. 243, 244, the 3d rule there. Blackſtone of Deſcents 58, the 7th rule there 


Co. Litt. 12. b. in the caſe of Fai, fell there put. 2 Bac. Abr. 29. Vin, Abr. tit. Heir E. 4 
pl. 2. in margine. Contra Bac. reg. I. | . . | 
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t his purpoſe, he.cited. 7 in his fir 


maris ot formine conjun#tio, el fit per mutuam utriuſque volun- 


Latem, que matrimonium appellatuy,. nec propris ict paterit 


0 * 1 0 


jut, cum ipſum ft corperale et videatur, fora autem comma ſunt 
orf 2 


» * 


incorporalia, ei videri non poſſunt, que 


C 


and is deſcended from two (e) branches, wiz. from male and 
emale, and one of them is more worthy than the other, it 
s conſonant to nature that if he-purchaſes land, and dies 
without iſſue to inherit it, it ſhall go to that line from whence 


the other, it ſhall go to the more worthy, for the more wor- 
hy the line is to which a man's {and goes, the greater plea- 


y defires that all his poſſeſſions in general, and his inheri- 
ance particularly, ſhould after his death go to the moſt 
vorthy perſon.” And therefore the law, which in all its 
dperations ſtudies the diſpoſitions of mankind, has ordained 
hat inheritances' ſhall deſcend to the race that is more 


ine which is more precious, rather than to that which is 
More baſe, For which reaſon” the brother of the grand- 


han the brother of the grandmother on the part ot the fa- 
her, for the brother of the grandfather is ſon to the great- 
randfather, and To comes from the more worthy race. 
und if the grandfather has no brother, but a ſiſter, it ſhall 
eſcend to that ſiſter, and to her lint, rather than to the 


he grandfather is daughter to the great-grandfather, and fo 


ame, and conſequently from the race more worthy. And 
hat is here ſaid touching the brother of the grandtather on 
he part of the father, and the brother of the grandmother 
on the part of the father, and their iſſues, holds alſo with 
Pant. JH RN tos, cnn 


fone, cap 5, wherein he ſays, a jure enim gentium agent 


/cendunt et introdufta_. 
ſunt ex jure gentium, ab co tamen jure deſcendit liberorum pro- 
atis et educatio, id gi, nutrimentum. And it is not only 
4 px jure gentium, 5 but it is alſo. Prov N hy the ſacred laws of A 
od, (J) ſo that without matrimony no lauful and laudable ( 
(ſue can be begotten amongſt wen. | Aid then inaſmuch as (d),. 
an proceeds from: matrimony, which is between a man 
and a woman, ſo that every man has a father and a mother 
(e) S. P. Co. 
Litt. 12. a. 


e deſcended, and foraſmuch as he deſcended from two lines, 
ia. from male and female, and the one is more worthy than 


ure it gives to him that purchaſed it, for every man natural- 


yorthy, rather than to that which is leſs worthy, and to the 


ather on the part of the father ſhall have the land, rather 


Prother of the purchaſer's father's mother; tor the fiſter of 


omes from the race of males, from whom the purchſſer 
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_ + grandfather on the part of the father aud their iſfues, and 


* Xe, the of every other in the linge aſcending . And de was it te 


the part of the court, alſo. : i ; 442 


. 33 nme e een hy 
alen exccude the female nne of the part of ne father Iltending, fo that thi brother or fit 


of the purchaſer's > = nk, Pry ware or great-great-grandfathier on the partoſ the father, and 
r e fart 

rt of the father, not wi ing the former is more remote, which goes a ſtep r 
"hp int here agreed, which only touches the heirs of the male and female Tine on the part oſ 


„ 


heirs of he ſhall deſcend to the next heir on the part of the mother, 
4 . which is to be intended to the heirs of the race of males 
- father, the land from whom the mother is deſeended, rather than to other. 
5 deſcends to the As, for example, the grandfather of the mother of the pur 
line of the mo- chaſer, that is to ſay, the father of the purchaſer's mother) 
40 ide heir: ol father, has. a brother, and the grandmother of the mothe 
the blood of the of the purchaſer, that is to ſay, the mother of the pu- 


male line on chaſer's mother's father, has another brother, there if th: 
the part of the A 
mother aſcend- 
ing ſhall be he purchaſe 
preferred in mother, via. the brother of the father of the purchaſe) 


rhe ſucceſſion methef 's father, ſhall have the land by deſcent, and not th 


PETS 


| onthe part of for ſuch brother of the grandfather ob che. p 
| ſcending : As ther is of the more wort hy race, for he is, ſon 


t rt of r 
her father ſhall mother, for he is ſon to the great-grandfather of the pu 
\Þe preferred chaſer's. mother in another race, wiz. in the race which » 
ore the bro- oni. {wi | | Ge ITE 1 y 
tber erh. conjommed with the race of the males, from which the pure 
grandmother | : þ N 
on the part of the marriage of the grandmother of the purchaſcr's mothe 


her father. to the grandfat ys | . = * 
8. P. Co. Litt. o the grandfather of the purchaſer s mother; and there 
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1 Clare, verſus drop e. * 3 IS 


10 the gurg er along qa dfather.of the purchaſer — 
mother 755 rt. of the Don oa caſa gue 4 
Age. 5 1 And fo. prove. that e:heir of the: part of the pee +2 
mother ſha herit where the 3 r dies wit * 

| the part yp tl er, Eaton cap: l. Waß g here ld. — 8 
be ſays that. if 4 man purch en and, nd dies withaut iſfue, o. 23 
and has no heir an the part of fhas., father, ahen the, nd 
{þall deſcend to the heirs on the part. f e (e) And 43, Laws, | 
to the ſame purpoſe Lovelefr, cited. the caſe in 40 Ed. 3. iin Carly = 
| aflize, where the.cale was, char the purchaſer, of, ogra 22 
without * DAayng.n no heir on, the part ↄf 1 2 75 g 1 | 

the heir on the, pa rt. of t bg Movie entered, and ti rd (<)P. 49 Ed. 3. 
entered glimingl by . , e BAT page, ee. * 
the mother, brought ke ;ppop the iſſue 7.40 Af. pl. 4 
pleaded all this matter. w ce 41 > — it was 2 Finch 116. 
there adjudged that the plaint Gould recovers; becauſe Vin. Abr. tit. 


FE 


when the inhertangy ne never came ſcent, vor in the de- H W. pl. 3. 
grees, but the purgb 3 oO rſh, that hach it, chere al- 
hough — nn lure ranch of beirz, wiz. of 


thoſe on the part of the fat Ro ibis en that the heirs 
10 the part of the mother ather than that it 


W d 
ſhould 4 70 fa lord. ; Gb fog ine! BAY Ka on e = 
he part of. t 4 — pls eir On, wa 4 1 
ſhall be vouches 4 harre on i wh 376. b. b. 
warranty. king grants ta a man a fran | 
royal, vir. That ha his being; Hall be quit of 2 | 


he like, and — Kb, without heir. on the. part of the father, 
he heit on. the part of the mother ſyall have benefit of this 
diſcharge; all. which matters arg put in the ſaid cafe of [ + * ] 
— 0 Ed. 3 \(a), ine aer ce the caſe 1 in 12 2 where (a) M. 12 Ed. 4. 
t was: eld by all the juſtices o the commn bench, thet-if 1, pl. 14. Fitz. 
, man purahaſeg lands, ang dies dies without iſſue, and wat Ions 2. Bro. 
deir on the af wo ; © baker, his, next, heir, on the part of 38. 
all hay 15 on, And ſo.i in the Principa i caſe 
93; heir. on the; part, of his 
= 1555 Fins 100 hag rd; Cle re, his uncle and 
his, mo ave been inhgritable 
TS wa have been ee | 
bs — 85 heir. Q: 36 i 2 
| It was agreed by 125 that if a purchaſer of land 
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has iſſue à ſon, and diss, and the fon enters, and dies with 

obdaut iſſue, and without any heir on the part of his father's 

father, the heir on the part of his father's mother ſhall have 

the land by deſcent: And ſo Loveleſs ſaid it was held in the 

ſiid book of 12 Ed. 4. but in ſuch caſe the heir on the part 

(5) NI. 304 f. of the mother of ſuch iſſue ſhall never inherit. (5) And to 

29. Bro. Biſtent this urpoſe he cited the caſe in 39 Ed. 3 in aſſi ze brought 

J. Vin. Abr. tit. by John Oſborn, and the ſaying of juſtice Finchden there at 

ano pl AI large: And the caſe was in effect thus, v/z. a baſtard pur- 

clhaſed land in fee, and died having iſſue one Cicily, who 

entered; and died without iſſue, and whether or no the 

land ſhould eſcheat, or the heir on the part of the mother 

of Cicily ſnould bave it, was the queſtion ; and there 

juſtice Finchden ſaid as follows, I hold that there is a 

te great diverſity where one purchaſes land, and dies with- 

e gut heir on the part of his father, and where be has the 

land by deſcent on the part of his father. For where he 

ec has land by deſcent, the purchaſe firſt commenced in his 

«© anceſtor,” and the land ought to deſcend lawfully in the 

« blood of the firſt purehaſer, for if land deſcends to the 

«« heit on the part of the father, and he dies without heir, 

cc the land cannot deſcend to the blood of the mother, be- 

ec cauſe it firſt commenced in the father, and the heir on the 

cc part of the mother is not of the blood of the father who 

« was the firſt purehaſer. But when he himſelf purchaſe 

& the land, and dies without heir on the part of the father, 

«© and has an heir on the part of the mother, this heir is in. 

«heritable to the land for default of heir on the part of th: 

« father, for the heir on the part of the mother is his her 

ag well as the heir on the part of the father; but if h. 

0 46 has an heir on the part of the father, and alſo an heir 0 

Sos 4 the part of the mother, there foraſmuch as the blood 0 

5 the part of the father is more worthy, as well the land d 

his on purchaſe as that which he has by deſcent on ib 

« part of the father ſhall deſcend to ſuch blood ; but if h 

* has no heir on the part of the father, ſeeing that the 1: 

<« is his own purchaſe,” which' firſt commeneed in himſel 

< and alſo ſecing that the heir on the part of the mothd 

* may be heir to him, and is of his blond, the inheritan 
n +. 16145} ee 
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| ranger to the blood of the father who way the firſt archaſer; and, if -after-ghe purchaſi 
death the ſon does not enter, then the heir of the ET ſon's 2 nn ed 1 
becauſe he is not of the blood of him that was laſt ſeised. 6.P. LO >. Lite. 12. 2 
ho end of Kaightly-there- put. rae, cap. 7. * inch 115. gen BY 
Com. Law 439, 240. Noy 159. Blackſtone of Deſcepts 34, 38, 39. 4 Bac Abr. 
| Abe. te, Bir . 3 ne 
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ee ſhall deſcend to-ſuch heir rather than it ſhalheſcheat.. But 
« in this caſe the title of the , purchaſe Grit; commenced in 
« the father of Cicily, and he that is heir on the part of the 
<« mother of Cicily, is not of the blood of her. father, for 
cc vhich reaſon he is not inheritable to this tenancy, but it 
« ſhall revert to the 7 as his 2 : wee (as it 
s in the Book of Aſfæes where the lame caſe is report 
. the e into the common · bench, 
where the opinion went againſt the plaintiff who. bronght the 
aſſize againſt the lord by cſcheat 3 and therefore he was non- 
ſuited. Which opinion, Lovele/s ſaid, was agreeable to E 
that in 12 Fd. 4. in all points. And to this purpoſe he alſo = 
cited the caſe of (c) John Carell u. Richard Cuddington and (e) Ante 29. 
Elizabeth his wife, in the commentaries of Mr. Plowden f 
lately printed, where the caſe was, that Thomas Buckenham 
| and the ſaid Elizabeth then his wife had iſſue a ſon and one 
| Dorothy their daughter, and the ſaid Thomas Buckenham died 
ſeized of lands holden in ſocage, and the ſon died without 
iſſue, and the ſaid Dorothy entered, and took to huſband 
Thomas Carell, and ſhe and the ſaid Thomas Carell levied a 
fine of the land to one Noy in fee, ſur conuſance de droit 
come ceo ＋ il ad de lour done, and took back an eſtate by 
grant and render to them and to the heirs males of the body 
of the ſaid Thomas Carell by him upon the body of the ſaid 
Dorothy begotten, the remainder to the right heirs of the 
faid Dorothy in fee, and afterwards they had iſſue Jobn Carell, 
and the ſaid Thomas and Dorothy = the ſaid John bein 
within the age of 14 years, and tbere the point of the caſe 
was, whether John Carell attorney of the dutchy court of 
Lancafter, who was father of the ſaid Thomas, and grand- 
father of the infant on the part of his father, or the ſaid 
Elizabeth grandmother of the ſaid infant on the part of his 
mother, and Richard Cuddington her ſecond huſband, ſhould 
be guardian in ſocage to the infant. And it was there clearly 
agreed that if the infant ſhould die without iſſue, none of 
the blood of Carell the grandfather could have the land by 
deſcent from the infant, becayſe the land moved from the 
mother of the infant, and whoſoever ſhould have had it 
from the mother, if ſhe had died without iſſue, ſhall. have 
it by deſcent from the ſon, if he ſhould die without iſſue, _ 
and foraſmuch as the blood of Carell is a ſtranger to the pur- 
chaſer of the fee · ſimple, vi · to Dorothy, — thence it 
follows that the land could neyer deſcend to the brother ß 
Carell the grandfather, nor to any other on that fide, nor- 
from them to the ſaid Carell the grandfather, and therefore 


Carell the grandfather could by no poſſibility have the _— 
| — i 


ws the conſanguinity of the grandfather ; but none of the line of the mother or of the 


| a Ne. Abr. 34. Fe 
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ir the infant ſheuld die without iffue: But if the blood of 
- the father ef Dorothy; vx. of Thema, Hictenbam, ſhould 
fail, then it Was held that the land might deſcend to 'the 
blood of the ſuid Eifzabrrs, ' who'was the mother of the pur- 
_ chaſer, and from them poffibly to E!;2aberh' herſelf, ſo that 
| ſhe is nehret te the poſſibility of having the land, if the in- 
= fant ſhould die without iffae, than the "grandfather on the 
| part of the father is, and therefore it was adjudged that the 
| ſaid n Carellthe grandfather ſhould be guardian in ſocage, 
and not the Sandor on the part of the mother of the 
infant. From whence, he ſaid, it appears that if Cleye 
Hadan had taken a wife, and had had iffue, and had died, 
and the flue had entered, and died without iſſue, the heir 
þ 7 of the father of Clere Hadden, if he had had any ſuch heir, 
4  _  Hhould have had the land by deſcent, and if he had had no 
17447] ſuch heir, then the heir of the mother of + Clere Hadden 
A ſhould have had the land by deſcent, if he had had any ſuch 
heir, and if he had had no ſuch heir, the heir of the mo- 
ther of ſuch iſſue ſhould never have had the land by deſcent, 
* This is > for the mother of the iſſue is an entire ſtranger in blood to 
maxim in the firft purchaſer, viz. to Clere Hadden, and as long as the 
law, Co. Litt. land continues in deſcent, it hall always taſte * of the firſt 
rhe: — go Purchaſer, and to his blood only it ſhall have reſpect, and 
one ſtep fur- not to any new blood. For if Clere had had iſſue, who had 
cher than the had the land from him by deſcent, and the land had de- 
point upon che ſoended from that iſſue to his iſſue, and ſo on from iſſue to 
ane . it iſſue until four or five deſcents, and the laſt iſſue had died 
is, that if the without iſſue, there upon failure of heirs on the part of the 
e 4 father of lere and of the mother of Clere, no heir on the 
in fee, and it patt of any wife that any of the iſſues had taken ſhould have 
deſcends from had the land by deſcent, but it ſhould rather have eſcheated, 
him to the fa for all wives taken by any ifſue after the purchaſe of Clere 
him to the ſon, Hadden are ſtrangers to the blood of the purchaſer, and 
if the ſon en- therefore their lineage ſhall be ſtrangers to the land; for 
_ _— when the land is in deſcent it ſhall taſte of the firſt pur- 
Mfcher's bra. Chafer, and of the blood of him in whom it firſt attached, 
thers or ſiſters, and it ſhal always deſcend to the blood of the firſt purchaſer 
ortheir deſcen- 2 Le eee ee e e 987 3” 120g 
dants, or for o 45:4 iht i 
want of them, his grandfather's brothers or ſiſters, or their deſcendants, or for want of them, 
— 9 brothers or fiſters, or their deſcendants, or for want of them, any of the 
anguinity of the er or for want of them, his great - other's brothers 

or ſiſters, or their deſcendan:s, ſhall inherit, for the conſanguinity of the great 
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mother, viz. the grandfather's wife, mall inherit, becauſe not of the blood, either by 
ther or mother, of che frſt purchiaſer, viz. the grandfather. Hale's Hiſt. Com. Law 240- 


* 


purchaſer, and 
aſmuch as the marriage of the father and moth 
ther of Clerg Hadden ſhall. inherit, if there is no heir on the 


on the part of the father of Clere Hadden, viz. on the part — 
of Walter Hadden, whom the law prefers in the deſcent was ter. 


| Clere Hadden is one 2 further on his part, ſo that 


oy 


o | 5 
in C. By 


only, and not do the blood of any women y o are afterwards 


married into — they are but alſied t 7 firſt 
march and. ah at of bis Blogd, and the land fel ge. 
ſcend to the and not iq the alliance without, blood ; + f vin. Abr. ie, 
ſo that in point of deſcent no marriage is to be feſpected but Heir E. 4. pl. g. 
the marriage of the father aud mother of the purchaſer, 
which precedes the: purchaſers, for no marriage afterwards 
herit the }; e for- 
father and mother of Clere 
Hadden preceded the exiſtence, of Clere Haddey,, the blood of 
the male accoupled in this marriage, if there is any of that 
blood, and if not, the blood of the female accoypled in this 
marriage, if there is any of that blood, are only inheritable. 
And ſo the plaintiff here being uncle on the part of the mo- 


* 


* 


ſhall enable any to in "ſo purchaſed, 


part of the father of Clere Hadden, whom the law prefers. 
And all this was agreed on both fides, and by the court 
alſo. . | | 
But as to this 


* 


atter, whether or no there is any ſuch heir Ter the 


the great doubt, and the only point of the caſe. And it was 
ſaid on behalf of the plaintiff, (to prove that the land ſhould 
not deſcend to Edward Young, as the defendants ſuppoſed) 
that the ſaid Edward Young was not as near in blood to Clere 
Hadden as the plaintiff was. For the plaintiff is his uncle 
on the part of his mother, and the ſaid Edward Young is 
couſin · german to Walter Hadden father of the ſaid. Gr 
Hadden, and ſo they are couſins in the ſecond degree, and 


Edward Young is in the ſecond degree to Clere Hadden, and 
Clere Hadden is in the third degree with reſpe& to John 
Young the anceſtor paramount, which degree is more remote 
than the degree. between Clere Hadden and the plaintiff. | 
+ And Liitlton ſays in his book that if the purchaſer dies f Lit. ſ. 4. 
without iſſue, every one who is his next couſin collateral of 
the whole blood, how far ſoever he be from him in degree, 
may inherit and have the land gs heir to him. So that 
proximity of blood is conſiderable in every deſcent, and this 
proximity is in the plaintiff here, and Edward Young is 
more remote in blood. | 1 3 
And as to the other point which is made the principal 
matter, viz. whether or no Edward Young is deſcended from 
the blood on the part of the father of Clere Hagden the 158 
th : | Chaler, 
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ſiended from the blood om the] 
cdhaſer, but this is on the part of a 
thy, who was grandmotber to the purchaſer, which female 


_ marriages, and after their marriages their blood was 2 
blood of the woman as from the hlood of the huſband, and 


degree united to the iſſues, and to the race which deſcend; 


__ of proximity. But if any one had come and claimet 


ate equally ſprung, and therefore it is reaſonable that ſuch 


* LI 


. * * * N ; „ | 
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chaſer, viz: on the part of Wolter Hadden, ſo a8 to be pre- 
ferred in the deſcent of the land, as the defendants ſuppoſed, 
the counſel for the plaintiff faid that true it is that he is de- 
rt of the father 6f the pur- 
of a female, viz. from Doro. 


1 
0 


was a ſtranger to the blood of the Haddens at the time when 
ſhe married with Hadden who was grandfather to the pur- 
chaſer, and equally as great a ſtranger as Margaret Clere, 
who married with Walter Hadden, was to the blood of the 
Haddens before her marriage with the faid Walter. And 
then foraſmuch as the blood of the one female and of the 
other was a ſtranger to the blood of the Haddens until their 


ſtranger to the anceſtors of their huſbands paramount their 
huſbands, but not to their iſſues begotten by the Haddens, 
(for the iſſues of every woman are alike deſcended from the 


the blood of the branch of the mother is equally and in like 


from them, as the hlood of the branch of the father is) it 
ſeemed to them to be highly reaſonable that the uncle here 
on the part of the mother of the purchaſer ſhould be' pre- 
ferred in the defcent, becauſe he is neareſt. - So that altho 
the caſe was equal in other reſpects, it is not ſo as to the 


the land as coufin to the purchaſer, for that he was de. 
ſcended from the male line of the Haden, aſcending, asif 
he had been deſcended from the brother or ſiſter of the 
grandfather, great-grandfather, or great-great-grandfather 
of the pyrchaſer on the part of the males from whom the 
purchaſer was deſcended, there ſuch perſon ſhould be pre 
ferred as heir on the part of the father, + for he is of the 
branch more worthy, viz. of the ſame race of males from 
whom the purchaſer iſſued, and he and the purchaſer had 
one common anceſtor- paramount, from whoſe loins the) 


perſon ſhould be heir to the purchaſer, whether he be mal: 
or female. But here there is no ſuch perſon, for Edwari 
Young, whom the defendants would make to inherit the 
land, is of the blood of the mother of the purchaſer's fathet, 
and might indeed be heir to the purchaſer, if he was neare 
than the plaintiff is, but the plaintiff is nearer than him 
and although they are in like degree as to the point of de 
ſcent from the branch of a female, yet inaſmuch as the. 


| diffe 
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Walger 10 point ef proximity,. Fdward Clere the plaintiff, be- 
Wing the neareſt, -ſhall-be achudged heir. | 
And further they ſaid, that if the neareſt ſhould not be 


- preferred, it would create great confuſion, and ſet up many 

„ ompetitors ſor one and the ſame inheritance, for perhaps 

e one would lay claim to the land as heir to the purchaſer, vize 

n as heir to the brother of the purchaſer's grandfather in the 

t- male line aſcending, and another as heir to the brother of 

t, the: purchaſer's great-grandfather in the like male line 

he ccending, and a third as brother of the purchaſer's great- 

i xreat-grandfatherin the like lineal aſcent of male anceſtors, 

he io avoid which plurality of claims the law gives the prefe- - 
eit ence to the proximity of blood. And ſo the plaintiff here 


being neareſt ſhall be preferred. ; 

On the other hand Loveleſs and Barham ſerjeants argued E contra for the 
or the defendants, and faid that the plaintiff, who is uncle defendants; 
o Clare Hadden the purchaſer on the part of his mother, _ the prin- 
nd Edward Young, who is heir to the great-uncle of the 3 
purchaſer by his grandmother, who was. his father's mother, 

Ire not in one degree of blood to the purchaſer, and there- 


) it ore the proximity of blood in the plaintiff is not to be re- 
\ere garded here. For the blood which was between the plaintiff 
pre- nd Clere Hadden came to Clere Hadden by a female only, 
tho iz. by his mother immediately, but the blood which was 


between Clere Hadden and Edward Young, although it origi- 


med ally came from a female, yet it was derived io the ſaid 

de- Hadden by a male, viz. by Walter Hadden his father, 

2s if (which male is a creature more worthy than a female) and 

the not by a female immediately, as it was between him and the | Mi 
ther plaintiff. For no man can be born without a father and | | 

n the other, and ſo Clere Hadden had a father and mother, who 


pre. ere the cauſe of his being, and the father (as it is confeſſ- 
f the d) is more worthy than the mother, and alſo the father of 
from WC /ere Hadden, viz. Halter Hadden, had a father and mo- 
pal her, of whoſe ſeed the ſaid Walter was begotten, and inaſ- 
the much as Walter the father of Clere was a male, and ſuch 
ſuch male could not be without the ſeed of male and female, and 
male the male, viz. Walter, was more worthy than Margaret bis 
furl” 'ife, from thence it follows that the blood of Dorothy, who 
it the was the cauſe of the being of Valter, who is the principal 
ather, Wand more worthy branch of Clere Hadden, is more worthy 
neareſthan the blood of Margaret; and as ſhe was leſs worthy 
1 bim than Walter, ſo is her blood leſs worthy than the blood of 
of Walter, with reſpe& to Clere Hadden, and ſo the blood of 
s they Dorothy, by the deſcent by a male to the ſaid Clere Hadden, 
giſſe is more precious than the blood of a woman, viz of his 

| | | mother, 
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mother, which is not derived to-Clere Hadden by any male, 
but came to him immediately by a' female; And therefore | 
Edward Young is, for the dignity of his blood, to be prefer- 
red in the deſcent, and ſhall be adjudged heir to Clers Hadgen 
on the part of the father, and the blood of Margaret the 
mot her of Clere Hadden, by whom the blood between Cl. 
and the plaintiff immediately'came, without any deſcent by 
| p a male, ſhall, for the baſeneſs of the degree of the female, 
(%) Litt. ſ. 4. be rejected. (a) And this, they ſaid, is warranted by Lit. 
tleton, who ſays that if the ſon purchaſes land in fee - ſimpfe, 
and dies without iſſue, thoſe of the blood on the part of his 

father ſhall inherit as heirs to him before any of the blood 

on the part of his mother, but if he has no heir on the part 

of his father, then the land ſhall deſcend to the heirs on the 

part of his mother. In which ſentence theſe words are ob- 

tervable, viz. thoſe of the blood on the part of his father ſpall 

inherit as heirs to him before any of the blood on the part of hi 

mother, far here Edward Young is one of the blood of the 

father of Clere Haddey the HOO ergo he ſhall inherit 

before any of the blood of the mother, ſo that the letter 

and ſenſe of Littleton excludes Edward Clere from inherit 

ing in this caſe. And Loveleſs further cited diverſe things 

in Bracton in the ſecond book de acquirends rerum domint, 

cap. 29, 30, 31. touching deſcents, and the quality, -proxi- 

mity, pedigrees, degrees, and dignities of heirs, and the 

| order of ſucceſſion, and at the end he cited the opinion-of 

(5) Bra&.62.b. Bracton in the principal point, where he ſays, (b) Deſcendi 
See Blackſtone jus quaſi ponderoſum quid cadens deorſum rettd lined vel tranſ- 
1 verſali, et nunguam reaſcendit ed via qud deſcendit poſi mortin 
OSes anteceſſorum, a latere tamen aſcendit alicui e qa defettun 
(e) Brac.64.a. heredum inferius provenientium. Alſo Bratton lays, (c) Item 

n eorum qui ſunt naturales legitimi et haredes, quidam ſunt pri- 
pinqui, quidam propinquiores, quidam remoti, et quidam re 

motiores, et omnes, quotquot ſunt, ſunt hæredes recti et juli, 

quotguot deſcendunt gradatim a communi ſlipite, primò per li- 

neam directam deſcendentem in infinitum, et poftea per linean 
tranſverſalem deſcendendo in infinitum, illis deficientibus qui 

Junt in linea refla. Et ultimò cum illi defecerint qui ſunt i 

linea tranſverſali deſcendende, vocantur illi qui ſunt in line 
tranſverſali aſcendendo tantum, quid per lintam rectam aſem- 

dende, per quam jus deſcendit propter mortem anteceſſorum, ju 

illud nunguam per eandem lin reaſcendit. Et quamui 

omnes ſic in inſinitum aſcendendo et deſcendendo recti ſunt haradu 

et juſti, tamen non omnes ſimul vocantur ad ſucceſſionem, qui 
propinguior excludit prepingnum, propinquus remotum, remolu 

ah | | 22 5 7 mot iaren 
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emotiorem. + And further Bractos ſays, * Et ſciendum quad [ + 449] 
gnationum five parentelarum ali ſunt ſupra; alia infra, alie * Brac. 67. 2. 
tranfuerſo fror'a latere.  Parentes, qui ſunt ſupra, dici pote- 
unt antecefſores at parentes: Illi vero, qui ſunt infra rettam 
ncam vel tranſoerſalem, dici poterunt rectè cognati et heredes : 
li werd, qui ſunt ſupra in linea tranſverſalr, dict poterunt 
reid parentes, et heredes, deficientibus illts qui ſunt inferius. 
und afterwards Bracton ſays, Superior autem cognatio paren- 
m five anteceſſoram qui mor tui funt in linea recta aſcendente, 

et incipit a primo gradu, vix. a patre vel matre aſcendente 
gue ad avum, a ſecundo gradu, ſcilicet ab avo uſque ad proa- 
um, à tertis gradu, ſeilicet a proauo uſque ab abavum, et fic 
quarto gradu, ſcilicet ab abavo'uſque ad atavum, ſic a quinto 
radu, ab atavo uſque ad tritavum, qui obtinet in computatione 
xtum gradum, ulterius autem non fit computatio aſcenſus, quia 
nis computatio excederet memoriam hominum, et fic reſoluendo 
| tritavo computato pro patre, vel tritavia pro matre, fieri 
pterit deſcenſus jure uſque ad trinepotem et trinepiem. And 
| another place he ſays, (a) in primo vero gradu ſedent patgr 
mater, qui facient flipitem communem, in ſecundo vero gradu 
linea deſcendente ſunt filius et filia, in tertio, nepos et neptis, 
nd in another place he ſhews how thoſe are called who are 
the direct line paravail the nephew, viz. pronepos, 
bnepos, atnepos, trinepos, And further he ſhews how the 
thers on the collateral lines deſcending and aſcending are 
alled, and how they are inheritable as heirs, for his words 
e, (6) Item frater patris et ſoror dicuntur patruus et amita, 
ft ex amita procedat filius vel filia, dici, poterunt, quantum 
0 nepotem, proprior amitivus el proprior amitiva, et fic eorum 
lt et filiz, nepos et neptis, et ulterius deſcendendo in infinitum. 
i vero qui ex patrus procedunt, filius vel filia, patrueles nun- 
pantur, et fic deinceps eorum filius et filia in infinitum de- 
endends. Item in linea recta deſcendente vel tranſverſali ex 
arte fili alicujus, ſoror filie vel frater de uno eodemque patre 
diverſa matre conſobrina dici poterit, et frater ex talibus con- 
brints, et eorum filius et filia, nepos et neptis, et fic deinceps. 
em ſoror fliæ vel frater de una cademque matre, ſed diverſo 
re, F va uterina, frater ulterinus, dici poterunt, et fic 
rum filius et filia, et fic deinceps ut ſupra. Item ſoror patris 
ctlur amita, et ſoror matris dicitur matertera, et eorum filius 
Alia, et fic in infinitum. Et iftis omnibus deficientibus, ad 
periores fret deſtenſus, ſicut ad fratrem avi vel aviæ, vel ad 
rorem in linea tranſverſali, ſicut ad patruum magnum, vel 
mitam magnam, et ad eorum haredes, filium vel filiam, et fic 
meeps. Et iflis omnibus deficientibys, tunc ad fratrem 


(a)BraR.68. a, 
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pfroaui er parte patris, qui dicitur propatruns magnus, vi 
Fu fororem, gue dicitur proamita magna, et fic deinceps ad 
flies et filias, eorem nepotes et neptes. His, autem defictentibu 
er parte patris, tunc vocentur fratres abavi. et abavie, qui 
dicuntur abpatruus magnus, et abauita magna, et eorun 
| bhaerides in inſfinitum. Et iflis defictentibus. ex parte patri, 
frater atavi vel ataviæ, gui dicuntur at patruus mag nus 4 
atavia magna, et eorum heredes in infinitum. Quibus defic- 
entibus vocantur ex parte patris frater et ſoror triavi et triavie, 
ui dicuntur tripatr uus magnus, et tritauia magna, et eorun 
3 in inſinitum Et ex alia parte tranſuerſali à part 
.matris, ut 9 vel matertera et omnes alii haredes d. 
fiterint, tunc vocantur fratres et ſorores avi vel aviæ er part 
matris, et vocantur avunculus magnus et matertera magna, 
torum heredes in infinitum. Et illis deficientibus, tunc 1 
cantur ex parte matris frater proavi et proauie, vel ſoror, t 
dicuntur proauunculus magnus et promatertera magna, 
curum heredes in infinitum ; et fic gradatim wocandi ſunt « 
vunculus magnus et abmatertera magna, et atauunculus magn 
| et armatertera magna, ex parte matris in linea tranſverſal 
triauunculus magnus et trimatertera magna aſcendend. i 
erum heredes in infinitum. 80 that (Loveleſs fail 
Bracton has here ſhewn how the law was taken in h 
time touching the courſe of deſcents, viz. than an ink 
ritance in land, as a thing ponderous, deſcends downwa 
in the dire& line paravail the purchaſer, and if there js na 
in that line, then in the collateral or tranſverſal line (as 
terms it) TL and if there is none ſuch paravail, then 


& = wy; WW Ro ed By CY 


— 1 


2 => © ww = 


ſhall go to the heirs in the collateral or tranſverſal li 
aſcending pafamount, wherein he prefers the deſcendants 
the male line of the father, grandfather, great-grandfaje 
and great-great-grandfather of the purchaſer's father, aui e, 
there is none ſuch, then he prefers the heirs on the pan | 
the mother of the purchaſer's father, and ſo the heirs 
other females paramount accoupled to the male line aſcer 
ing, and if there is none ſuch, then the heirs on the part 
the purchaſer's mother ſhall inherit; for when he ſays, the 
alia parte tranſuerſali a parte matris, this is to be intern 
for default of other heirs a parte patris, for he puts it ene 
the others; ſo that he makes the brother of the mother 
the purchaſer's father, and his iſſues, to be heir ta the pt 
chaſer before the brother of the purchaſer's mother, wil 
is our very caſe here, and ſo he diſables the plaintiff ther 
| being heir to Clere Hadden, And he ſaid that Bracton in 
(-) BraR.65. a. ſaid ſecond book cap. 30. ſays, (c) Maſeulus ſexus ſempull ,.. 
55 | hs | ſuccef ith 
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effionem vocatur fmina, quamdiu 1 heres fuperfucrit 
r maſculis: And therefore, he ſaid, a fon ſhall be preterred 
before a daughter. And to this purpoſe*Loveleſs cited diverſe 


4 - 


entences out of Br: 7 


Britton in the chapters of fd proximity; and (.)Brite.268b. 

f (4) ſucceſſion; which book follows Bran very much in the (0 bid. 269. a. © 

aid points of deſcents to the heifs lineal'paravail, and to the ** 

eirs tranſverſal (as the manuſcript copies of Britton term 

hem, but as Loveleſs cited it, and as it is in the printed 

hook of Britton; heirs traverſal,” that is, as well to them 

n the line paravail, as to them in the line aſcend- 

ng) in which chapter of Succęſſon, Britton treats of the 

perſons to whom land ſhall deſcend, and for the better 

nderſtanding thereof, he tells us that he had made and 

drawn out in his book a figure reſembling à leaf, one 2800 

de whereof repreſents the iſſue of the male anceſtors, and 0 450 

he other fide the ifſue of the female anceſtors, but the figure _ 4 

s not printed inthe book, however it is to be taken that the F 

ſſues of the fe male anceſtors, which he meant, are the ” 

ſſues of thoſe anceſtors who come from females coupled in foil rg 
arriage with male anceſtors, as the grandmother, or great- . vet 

grandmother, or the like, coupled in marriage with ö 
ale anceſtors on the part of the purchaſer's father, Wh | 

as he intends, are to be preferred before the heirs on the UT 

art of the purchaſer's mother. And Loveleſs ſaid that if 

lere Hadden here had made a warranty upon any feoffment, 

and had died without iſſue, the warranty ſhould have de- 

cended upon Edward Young, and not upon the plaintiff, + 

hich Dyer chief juſtice affirmed after the argument of ß 

oveleſs. TS GEE ICT 05.4 Lil | + 2111 Whereſeveral 

And as to the objeQion which has been made, viz. that — n 

if proximity of blood ſhould not be preferred in deſcents, n 

it would create infinite confuſion, and would perhaps ſet up are of the male 
any competitors for one and the ſame inheritance, to this con mepey | 

anwood juſtice anſwered, that there never will be any ſuch aſccnduug,or of 

onfuſion, if the more worthy in blood is preferred, but if the female line 

hey are equally worthy in blood, then the neareſt ſhall''be 4 2:0 * 

preferred. (a) As if the purchaſer dies without iſſue, and neareſt * 

the brother of the purchaſer's father claims the land, and preferred in the 

the brother of the purchaſer's grandfather, that is to ſay, {u<c<!bon; but 


the brother of the father of the purchaſer's father, alſo claims * * 


the land, and the brother of the purchaſer's great · grandfa- — 

ther, that is to ſay, on the part of the father in the lineal tber, as if one 

the part of the father aſcending, and the other is heir of the female line on the part of che 

3 — ga regarded, but the more worthy, vis. che heir of the male luce, 

(«) 8. P. Hale's Hiſt, Com. Law 242, 2433. \ e aff) | 
| 


* F -, 
h, in C. B. 


aſeent of males, alſo claims thq; land, there the brother of 
red as heir, for he is ibe 


the purchaſer's father ſhall be pre f 


neareſt of the blood of the purchaſer's father, and they are 

all equally worthy. in blood, for they are all of the blood of 

males, which is the more., worthy; ſex, and therefore the 
neareſt-ſhall be preferred as heir; and if there is no ſuch 

brother of the purchaſer's father, nor any. iſſue: of ſuch ho- 

ther, nor any ſiſter of the purchaſer's father, nor any ſuc 

f her, (for the ſiſter ſnall be in the ſame. degree as the 

brother ſhould, where there is na brother) then the bio- 

ther of the purchaſer's grandfather, or- his iſſue, or; the 

filter of the purchaſer's grandfather, or: her iſſue, ſhall 

be preferred before the brother or ſiſter of the put 

; chaſer's great-grandfather, and their iſſues, and ſo on 
ftrom them in infinitum. (5) And ſo; the; brother or ſiſtet 
8 of the purchaſer's grandmother, viz. the mother of the pur: 
244, the 4th chaſer's father, ſhall be preferred before the brother or filter 
rule there. of the purchaſer's great-grandmother, VIZ. the mother of 
See infra at the the purchaſer's father's father, becauſe they, are equally, wor- 


—_ 


reporter o note, thy in blood, (for. ſuch heirs. come from the blood of the fe 


whereupon ; mY | 
fome doubt be- male ſex, from which the purchaſer's father iſſued] and 
ing e the where they are all equally worthy, the next of blood ſhal 
he put the quef· al ways be preferred as heir. () But on the other hand, 
tion to al the if the purchaſer dies without iſſue, and the brother of the 
juſtices of the purchaſer's grandmother on the part of the father: that is 1 
ho conchrred a) the brother, of the mother of the purchaſer's father, 
with this opini- claims the land as heir to the purchaſer, and the brother « 
on. Vet 1 ſiſter of the er of th Fakr of the pur that is to ſay, the 


hula 32 2 brother or ſiſter of the father of the purchaſer's father's; f# 


lowed, whe- ther, alſo claims the land as heir to the purchaſer, there the 
ther it would ; 7 | „ 5 ; brother 
not tend to TW ELIT as peg 6 
overturn one of 1 Wen WER 2 een oi TOY 7 CUTE Ls 


the main wn = * : 1 * h TE 4 l K. a 1 r 
dations of the principal ere adju For one of the great ons whi 
induced the court to give the en to the brother of the grandmother, before 
the brother of the mother, of the purchaſer, was, becauſe the blood of the i 
mer was conveyed to the purchaſer by a male, which the blood of the latter was not: And 
tho' here the caſe/put by Mami ſo far differs in ter minis from the principal caſe, that he 
blood of the one competitor. and of the other, viz. cf the grandmother's and the great-grau 
mother's brother, is conveyed to the purciafer by males, more or lefs, yet in fact the tri 
d:cifion of both eaſes ſlands pretty much upon the ſame legal reaſon, vit. the preference d 
tae male blood, and therefore it ſeems more regular, and agreeable to the great principle in 
the law of deſcents to decide in favour of the brother of the grear-grandmorher here, i 
whom there is more male blood than there is in the brother of the grandmother. And by 
ſuch conſtruQion the uniformity of the courſe of deſcents will he preſervel, and the autborit] 
of the judgment in the principal caſe unimpeached, So that it does not ſeem to hold univer- 
ſally true, that proximity of blood is the pole ſtar by which we are to dire & the ſucceſſio» i 
caſes where all the claimants are equally worthy in blood. See Law of Inheritances 30, 3% 

61, 62, 66. Blackſtone of Deſcen's 64, 65, where this doctrine is clearly and in 7 

diſcuſſed, and moſt weighty reaſous given againſt the poſition here laid down hy Mexrword: 
(e) S. P. Hale's Hiſt. Com. Law 243, 244, the 3d rule there. See Ante 446, the + post 

there agreed, and the note in the margin at (C“). „ 


7 
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preferred: as hair before the other, and 1 other is near- 
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We er in blood, but he is leſs worthy in blood. For altho' he is 
of che blood on the part of the purghafer's father, yet that 
the blood, is accrued. by a female, but the bload-ef the brother 
or ſiſter of the ueckaſer's great grandfather, is. accrued, b7 
r6- male blood throughout, for ſuch brother or. ſiſter was fon or 
Tue daughter. to t! Nr .great-great-grandfather, and 
the therefore ir of them ſhall exceed tlie heir of the other 
Mo- in dignity of blood. So here in the principal caſe the heir 


on the pact of Abe mother of 8 
val Cr, Hauden the purchaſer, whoſe, bloo 


„ 


oe heir to Cier- Hadden. And of this opinion was the whole 

wor- ourt. Wherefore the laſt day of , Eafter term 15 Elizabeth 

e fe · he court gave judgment againſt the plaintiff, Which judg- 

and vent was a, (WOE. N od . 

ſhal At which day here came as well the aforeſaid Edward he reſt of the 


and re as the aforeſaid Henry and Anne by their attornies record. 
;the foreſaid. And thereupon the premiſſes being ſeen, and by 
is ue juſt ices here more fully underſtood, it ſeems to the ſame 


they uſtices here that the plea of the, aforeſaid Henry and Anne 
er of bove in bar pleaded, and the matter in the ſame plea con- 
„un tained, is lawful and ſufficient in law to preclude the afore- 
s: raid Edward: Clere from having his action aforeſaid againſt 
e the he aforeſaid Henry and Anne. Therefore it is conſidered 
othet hat the aforeſaid Edward Clere take nothing by his writ 
0 aforeſaid, but be in mercy for his falſe claim therein: And 
hs hat the aforeſaid Henry and Anne go thereof without day, 
which c. | | 

dos 31 + Note, in the caſe before put, where the purchaſer in fee dies 
* ithout iſſue, and the brother of the grandmother on the part of 
bat the Ve father claims the land as heir, and the brother of the great- 7 
. andmother on the part of the father alſo claims the land as heir, 
ace d any Were of opinion that, becauſe there was no nearer heir of 
ciple in {tbe male line, the brother of the grandmother ſhould not be pre- 
- (en Ji ice Manwood had ſaid) but that the brother of 
hori es great-grandmother ſhould be adjudged heir, for his ood 1s 
univer: derived to the purchaſer by two males, viz. by his father and 
Mov '" Mer andfather, whereas the blood of the brother of the grand. 
30» 3% BW mether is deri 

aa is derived to the purchaſer but by one male, and the grand- 
wood . | father 


Judgment. 


[+451] - 


Nota bene by | 


the reporter, 


* BraR. 68. b. 


| books, and therefore I have here drawn it out'in the line dire 


father was net of the blood of the brother of the 


ſaid caſe, that the brother of the purchaſer's grandmother on th 


Eaſter Term 15 Elizabeth, in C. B. 


but be was of the blood of the brother of the grandmother, 
and therefore ſuch blood is more worthy. And ben this I pur 
the queſtion again to Manwood in the preſence of Harper ans. 
ther of the juſtices of the common bench, both of whom bell 
clearly that the brother of the grandmother ſhould be heir 10 the 
purchaſer, and not the brother of the great-grandmother, be. 
cauſe the former is nearer in blood to the purchaſer on the par! 
of his father, which proximity holds place on the part of female: 
conjoined by marriage to males, where ſuch blood is once derived 
by a male to the firſt purchaſer. And at another day I put th: 
ſame queſtion to Mounſon puiſne juſtice of tht ſame bench, and 
he was of the ſame opinion with the other juſtices, for the ſont 
cauſe. And at another time afterwards I put "the ſame queſtin 
to the lord Dyer, who was of the ſame opinion alſo. So that 
all the juflices of the common bench unanimouſly agreed in the 


part of the father ſhould be preferred before the brother of thi 
purchaſer*s 2 2 the 2 0 — —4 y 
And note that Bracton and Britton alſo malt mention that 
they had drawn out in their books a tree of parentage, by whici 
it would plainly appear how the degrees of conſanguinity are # 
be accounted. Fer BraQton ſays, *® Et qualiter gradus cogns 
tionis computentur, et quo gradu, et quis diſtat ab alio in 
linea deſcendente vel aſcendente, in figura ſuperiùs in ar 
bore ante principium libri pictà manifeſtias quaſi ad oculun 
apparebit, which figure or tree is not printed in either of thet 


deſcending and aſcending, according to the notion of BraQoi 


Car far as I am able to colleft from his book, ) which is agreeath 
with the civil law. 8 e | 


F 2. 5. ' > 
Y 5 1 bo ON : 
5 * * , g * 2 
# 
3 « 3 . 
& „ 


2333 EN 


Qere wear Brock, in C. B. 


. $2. 3 
a e 
4 — 41 A 4 

7 Ks Sos 1 


* 3 N 7 a £ ; pt a ; : \ 


FIGURE or T REE 5 of "OH NS Hoy INITY, * 


4-24.53 # 


50 
3 it is 0 domn by . eres. 


pe q * 


l 12 8 e ra I . "Ik l_— 
ee eee 37 Atom 1 Atavia 9 | 

Abpatruus 

1 blots ? * | at Abavus T T Atari | Ane mag. 


Abmatertera 
Propatruus 


T Proamita za mag. I. Pros. T: Proavia PERISH mag. 


Tar n mag * Am 2 E mag. 


. Patruus 
gm "= uM Pater — Mater i 
n a Patrueles zl 5 ſear 55 
lum Amitiv. Conſa Pp wu luterin. "BY 


: 3 | | | 

= I * 

FL N 2 Nepti | 
— 


=| — 3 — Hh 


| jy 4 — 


— Ly Atnepos s 2 2 
og Trinepos « 6. — 


* See this Tree delineated 
aches hereof in Engliſh, Es u Com. 1 8: And fe the names of th feed 


* | H A report 


7 


The Record of Sir Thomas Wroth's Caſe. 
+ A report of a judgment given by the Barons of the Exchequer 
( T4521] in Tric Ro in the I 5th year of the reign of Queen 
Elizabeth, upon a petition made to the Court of Exchequer 
by Sir Thomas W roth night to be paid the arrears of an 
 annuitf of 20l. per ann. granted to him for his life by King 
Henry 8. by patent bearing date the 13th day of October in 
the 38th. year of his reign, for the exerciſe of the office of 
uſher of the — to Prince Edward his ſon, to which 
office the King had appointed bim, and the petit ion was fir 
'-. the payment of all the arrears due to him fince the date of tht 
patent. And the record was entered in the remembrances fi 
the Exchequer 3 the records of Eaſter Term 14 Eliza 
beth, Roll on the fide of the Treaſurer's Remembranci. 
And was as follows. - EL an 


| England. B it remembered, that Thomas Wrothknight came here befor: 
the barons of this exchequer the 14th day of May in thi 
term in his own proper perſon, and exhibited to the cout 
here certain letters- patent of lord Henry the eigbib late king 
of England, bearing date at Weſtminfler the 13th day 
OZober in the 38th year of the reign of the ſame late king 
made to the ſame Thomas Mrotb, by the name of Thon 
MWroib eſquire gentleman-uſher of the privy-chamber to E 
ward then prince the moſt dear and well-beloved ſon of thi 
ſame late king Henry the eighth, for the giving and granting *<* 
an annuity or annual rent of 20/. ſterling for the exerciſe j 
the ſame office and place, to have and annually to perceinih << 
to the aforeſaid Thomas Vroth, from the feaſt of the ann 
ciation of the bleſſed Mary then laſt paſt before the maki 

of the ſaid letters- patent, during the natural life of the ſal 6 
| Thomas, by the hands of the treaſurer of the court of . << 
eue late king Henry the eighth of augmentations of “: 
revenues of the crown of the ſame late king for the tin f 
being, out of ſuch treaſury of the ſaid late king of the ſam 
revenues as ſhould remain in the hands of the ſame treaſure 
at two terms of the year, viz. at the feaſts of St. Mich c 
the archangel and of the annunciation of the bleſſed virg © ſa 
Mary, by equal portions, and alſo for the payment of Wm ©* A 
much money, by the hands of the treaſurer aforeſaid, ar 
of the treaſury aforeſaid, as the aforeſaid annuity or anni 
rent of 20/. ſhould amount unto from the feaſt of the anni m 
ciation of the bleſſed Mary in the 36th year of the ſaid lu va 
king unto the making of the ſaid letters patent. And ot! 


| The Record of Sir Thomas Wroth's. Cale» | 


ſame Thomas Wroth knight prays that the ſame. letters-patent - 
of record here may be enrolled, which ſaid letters-patent the 

| | barons here received, and commanded them to be read, 
and in the order of the words in the ſame letters-patent con- 
tained to be enrolled. And the tenor of the ſame letters- 
patent follows in theſe words. e Henry the eighth by the 
& grace of God king of England, France, and Jreland, de- 
& fender of the faith, and of: the church of England and 
| 66 alſo of Ireland in earth the ſupreme head. To all people 
to whom theſe preſents ſhall. come, be: ſcen, read, or 
« heard, greeting. Know ye that where we have appoint- 
ce ed our truſty and well-beloved Thomas Mroth eſquire to be 
« gentleman uſher, of the privy chamber to our moſt dear 
« and well- beloved ſon Edward the prince, we have given 
« and granted, and by theſe preſents do give and grant to 
| 6 the ſame Thomas, for the exerciſe of the; ſame. office 
e and room, one, annuity. or annual rent of 201. ſterling, 
ce to be had and yearly perceived to the ſaid. Thomas Wroth 
« from the feaſt of the annunciation of our bleſſed lady the 
« virgin laſt paſt, during his natural life, by the hands of 
« the treaſurer of our court of the augmentations of the 
e revenues of our crown for the time being, of ſuch our 
<« treaſury of the ſame revenues as ſhall remain in the hands 
« of the ſame treaſurer, at two times in the year, that is to 
« ſay, at the feaſts of St. Miebael the archangel, and the 
« annunciation of our bleſſed, lady the virgin, by even por- 
« tions. And for that the ſaid. Thomas Wroth hath. ſerved 
« our ſaid moſt dear and well-beloved fon the prince from 
« the feaſt of the annunciation of our bleſſed lady the virgin 
ein the 36th year of our reign hitherto, and hath as yet 
e received no allowance for the ſame, we let you wit that 
c we have given and granted, and by theſe preſents do give 
e and grant to him, for his attendance by all that time, as 
« much money as the ſame annuity of 20/., from the ſaid 
e feaſt of the annunciation of our bleſſed lady in the ſaid 
« 36th year of our reign hitherto doth amount unto, to be 
paid to him by the hands of our ſaid treaſurer of our ſaid 
« court of the augmentations, of ſuch our treaſury. of the 
„ ſame revenues as remaineth in his hands accordingly. 
* And theſe our letters-patent ſhall be to our ſaid; treaſurer, 
and all others to whom in calc it ſhall appertain, Re 
* warrant and diſcharge in that behalf, although expreſs 
mention he not made in theſe preſents of the true yearly 
value or of the certainty of the premiſſes, or of any 
te other gifts or grants by us to the ſaid Thomas Mroth here- 
* tofore + made, or any t ordinance, proviſion, or [+ 453 ] 


© reſtraint 


„ + 
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. reſtraint to the contrary thejeof heretofore had, made, ſet 
40 forth H 'ordained, Ml bay or any thing, cauſe, or 


matter whatſoever to the contrary thereof notwithſtanding. 
* In witneſs whereof we have cauſed theſe our letters to be 
«© made patent, and ſcaled with the great ſeat of our ſald 
court of the augmentations. Given * Wt minfler the 
« 13th day of October in the 48th year of opr'reign.? 
Which aid letters-patent heing read, the aforeſaid Thoma; 
en knight fays that qfterwards the aforefuid late Kin 
Henry the eig bib, the 28th day of January in the 78 
of his reign, died. And that he the ſame Thomas Wrath, 
after the aforeſaid making of the ſaid letters-patent to him 
in form aforeſaid made, doe office and place aforeſaid to the 
aforefaid Edward the ſixth king of England, during the life 
of the faid king Edward the fixth, exerciſed. ' And that 
afterwards, he the ſame Thomas Wroth the office and place 
aforeſaid fo exerciſing, the aforeſaid king Edward the fixth, 
the 746 Pay of July in the 7th year of his reign died. And 
the afgreſaid Thomas Yrot Kollghi further fays, that after- 
wards by a certain act made in the ſecond and laſt ſeſſion of 
a parliament holden by prorogation at V _—_ the 24th 
4 of Ofober in the jſt year of the reign of the late queen 
ary, and there continued and held until the diſſolution of 
the ſame happening the'6th. day of December then next fol e 
lowing, touching the alteration, change, union, tranſpoſition, 
diſſolution, or determigation of all or any court common} 


— ©. — — 3 iow. at". 4 


called the court of 1 of the, revenues of the b 
crown, the court of firſt- fruits and tenths, the court of the m 


4 


king's wards, the court of general ſuperviſors of the king' 
lands, and the court of the dutchy of Lancaſter, it was 5.1 2C 
liſhed, provided, and enacted by the authority of the fame 
parliament, amongſt other things, that that act or any thing 
in the ſame act contained ſhould not in any wiſe extend d 
be conſtrued to take away, extinguiſh, or determine from 
any perſon or perſons, their heirs, ſucceffors, or aſſigns, dne 
from any of them, any fees, annuities, penfions, ſtipend; 
or annual payments of any ſums of money, which they « 
any of them of right might or ought lawfully to have H © 
any letters - patent or any ſufficient writing under the ſeal d 
the ſaid late court of augmentations of the revenues of tht tha 
king's crown, before the 7th day of Fuly then laſt paſt be 
fore the making of the act aforeſaid made, but that all and 
8 3 perſon or perſons, their heirs, ſucceſſors, executors 
an ant, and every of them, who at the ſaid time d 
making the act aforeſaid of right had or ought to have, 0 
, thence afterwards ſhould have, any fee, annuity, ſipenk 
ae pen 
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| to the tenor of the ſame grants and annually ther 
be paid out of the treaſury, b the. aforcſaid late queen her 


heirs and ſucceſſors, at the days and times in ſuch jetters- 


nuities or annual ſums of m 


by the authority of the aforeſaid parliament ſhould be newly 
erected and made in the place of any of the aforeſaid courts 


— Go. 


ciation of the bleſſed Mary the virgin in the aforeſaid 36th 
year of the reign of the aforeſaid late king Henry the eighth, 
unto the aforeſaid feaſt of the annunciation of the bleſſed 
Mary the virgin laſt paſt in the aforcſaid 14th year of the 

1 reign 


Trinity Term 1 5 Elizabeth, in'Scaccs, -. | 


reign of the aforeſaid lady the queen now, and for the ſame: 
feaſt of the annunciation of the bleſſed Mary in the fame 
14th year, being in arrear and unpaid, to bim the ſame 
Thomas Wroth may be paid; and allo that the aforeſaid an- 
nuity or annual rent of 200. from the aforeſaid feaſt of the 
[ + 454 I annunciation of the bleſſed F Mary in the aforeſaid 14th year 
of the ſaid lady the queen now, to him the ſame 5 
Wroth knight, at the aforeſaid feaſts in the aforeſaid letters- 
patent above ſpecified, during the life of him the ſaid 


Thomas annually may be paid. 


1 effect of this record is as follows. Sir Thomas I roth 
1 22 te ne knight came before the barons of tbe exchequer, and cxhi- 
an annuity for bited to the court the letters- patent of king Henry 8. bear- 
N ing date the 13th day of Ogober in the 38th year of his 
uſher of the reign; the ſubſtance of which was, that whereas the ſaid 
. privy — 1 king had appointed the ſaid fir Thomas (who was then eſ- 
— quire) to be'gentleman uſher of the privy-chamber to his 
in this caſe if ſon prince Edward, he had given and granted, and by the 
| theſervice is ſaid letters-patent gave and granted to the ſaid Thomas, for 
uf A ky the exerciſe 4 the ſame office and place; an 22 or 
ell as annval rent of 20%. ſterling, to be had and annually per- 
eld ys the ceived to the ſaid Thomas, from the feaſt of the annunciation 
ſervice was to of our lady then laſt paſt, during his natural life, by the 
3 g. hands of the treaſurer of his court of augmentations of the 
8 enry . s : 1 . . 2 
himſelf, aud revenues of the crown for the time being, out of ſuch his 


 thovghby the treaſur he ſame revenues as ſhould remain in the hands 
| deathofking of the treaſurer, at two times of the year, viz. at the feaſts 
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þ- wp nd St. Michael the archangel and of the annunciation of our 


ceſſion to the lady, by equal portions; and becauſe the ſaid Thomas 
r had ſerved his ſaid ſon the prince from the feaſt of the 
charged by law annunciation of our lady in the 36th year of his reign until 
from doing the the making of the patent, and had not then received any 
- wh any * allowance for it, he gave and granted to him for his attend- 
nger to Ed. _._.. 1 N n 
ward when ance all that time as much money as the annuity of 20/4, 
king, and by amounted unto from the ſaid feaſt of the annunciation in the 
Vo e ſaid 36th year of his reign until the making of the patent, 
| B45. dir. to be paid to him by the ſaid treaſurer, out of the ſaid trea- 
charged by law ſury of the ſame revenues which remained in his hands, as 


| n by the ſame letters- patent appears. And the ſaid fir Thomas hin 
aſter his Wrath prayed that the ſaid letters-patent might be there en- 
death, yet he A 2 is £3” 4 EP S 4 Þ+ 1A J N . 2 | rolled 
ſhall hive IR «G3 "7h | | any 
the annuity, not only during the life of king Edward, but after his death, as long as he (the avet 
patentee) himſelf lives, and this notwithſtanding king Henry 8. did not expreſshy bind his heirs 109 
or ſueceſſors in the grant of the annuity, but wholly omitted to mention them n the patent. "_ 


Sec touching this caſe 5 Mod 47, 59, 53- 
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Sir Thomas Wrotl's Caſe, in Scacca: 


rolled of record, which letters · patent the barons: received, 
and cauſed them to be read, and to be enrolled according to 
the tenor aforeſaid. And the ſaid fir Thomas Mrotb further 
faid, that the ſaid king Henry 8. died the 28th day of Fanu- 
ery in the 38th year of his reign. And that he the ſame ſir 
Thomas Wroth, after the making of the ſaid letters - patent, 
exerciſed the office and place aforeſaid to the ſaid king Ed- 
ward 6. during the life of the ſame king Edward 6. and 
that he ſo exerciſing it, the ſaid. king Edward 6. died the 
Ith day of July in the 7th year of his reign. And further 
he ſaid, that in the act made in the 1ſt year of the reign of 
queen Mary touching the alteration, union, and determi- 
nation of the ſaid court of augmentations, there is a provi- 

W fon that the ſaid act ſhould not extend to extinguiſh or to 
take from any perſons any annuity or annual payment of 
any ſum which they ought to have, but that it thould be 
paid of the revenues of the court to which it ſhould'be an- 
Wncxed. And further he ſaid, that the ſaid annuity of 200. 
Vas in arfcar, and he not ſatisſied thereof, from the ſaid 
feaſt of the annunczation of our lady in the ſaid 36th year 
of Henry 8. until the feaſt of the annunciation of our lad 
in the 14th year of the reign of the preſent queen, and-alfc 
at the ſame feaſt. And he prayed that the ſaid letters-pa- 
tent made to him might be allowed, and that all the ſaid 
ſums of the ſaid annuity of 200. being in arrear might. be 

paid to him, and that the ſaid annuity of 20% from the ſaid 
feaſt of the annunciation of our lady in the ſaid 14th year 
might be paid to him the ſaid fir Thomas Wroth during his 
life. And upon this the queen's attorney demurred in law, 
and fir Thomas Wroth allo, 67 Hs [Sb ffs 


And hereupon divers points aroſe to be conſidered. ' Fhe recital fa 
firſt was, whether or no the record is a ſufficient warrant to matter et fa& >» | 
give judgment for fir Thomas Wroth for the arrears due from in the king's | 
the feaſt of the annunciation of our lady ann 36 H. 8. until — oy oo if 
the date of the patent. For fir 7 bomas Hreth in his petition he, beg 
has not averred that he had ſerved the prince from the ſaid that 1 had 

feaſt of the annunciation of our lady anno 36 H. 8. until 28 . 
the date of the patent, (but has only averred that he ſerved 1 


him from the making of the patent during the life 3 an — 


for 

ef 1 ) tho' in f 
any ſuch ſervice, yet t t is good, and therefore i 
aver that I did him de bog hes — —— 


109. 2 Co. 5 4. b. See like oint contra 6 '2. . Bro. artec 
3 Co. 42. b. 43. a. 1 mY IE Charteg 


Trinity Term 15 Elizabeth, im-Seacca. 


Edward) and his ſervice for that time was the conſideration 

of the grant of the ſaid 200. per ann. for that time. For the 
patent expreſſes, that whereas the ſaid fir Thomas Wroth 
had ſerved the ſaid ſon the prince from the feaſt of the an- 
nunciation anno 36 H. g. until the date of the patent, and 

had not then received any allowance for it, the king gave 

and granted to him for his attendance all that time fo much 
money as the annuity of 201. amounted to from the ſaid feaſt 

ol the annunciation anm 36 H. 8. until the date of the patent, 

to be paid to him by the ſaid treaſurer. So that the ſervice 
before was the conſideration of the grant of this ſum, as the 
words of the patent purport, and now ſir Thomas Wrotb has 

not averred that he did the ſervice for that time, and inaſ- 
much as he has not averredꝭ it, it ſhall be taken that he did 
not do it, for his petition ſhall be taken moſt ſtrongly 
againſt himſelf, fo that if the non- feaſance of the ſervice be 
material, then his petition is inſufficient, as to this part, for 

ö want of an averment. | 3 | | x 
T+455] - FButthe court gave judgment that he ſhould have the ſaid JW fh. 
7 ſum, notwithſtanding he omitted to aver that he did the 72 
ſervice before the date of the patent, for ſuch ſervice is 2 b 
thing paſſed and executed, and not executory, ſo that the y 


king ſhall not avail ' himſelf of that which is paſſed, and ror 
therefore ſuch recitat is not material, whether it be true or Kd 


(a) M. 21 Ed. not. (a) And to this purpoſe is the caſe in 21 Ed. 4. 
Grants 29. Bro. Where the king had granted to an abbor, that becauſe the 


Patents 1. abbey was the king's free - chapel, he ſhould not be collcQor — 
Lane 12, 77. when any tithe ſhould be granted by the clergy of England, W, 


eee e and aſterwards a tithe was granted, and the abbot was ap- to | 
rogative R. b. pointed collector, and in diſcharge thereof he pleaded in 3 
2. pl. i. the exchequer the ſaid grant, and he did not aver that it 3 


6% vin. Abr. Was the king's free- Chapel, and yet, riotwithſtanding. the 
ubiſuprapl. 6, omiſſion of the averment, the plea was held good enough, hal 
6.) l. P. Lane for it is there ſaid by Hufſey, (5) that if the king grants to a 
26, 78. Hob, me a manor for my good ſervice done to him, I ſhall not be bas 
e Ar. compelled to aver that I have done him good ſervice z (c) but A 
294 Pra Pl. 5. if the grant is pra ev quod relaxabit, Ec. there J ought to & 
(4)B. 46. H.8. aver that I have made the releaſe, becauſe the King is to the 
ban 7 have benefit by the thing rehearſed in the patent, and fo is 1 
Co. 54. b. Lane the diverfity. -. (d) And of the like opinion was Fitz herbert 
109. in 26 HN 8. where he ſays that the recital of a matter of faQ 
we! in the king's grant is not materia!, as if the king, reciting for 4 
dhe good ſervice which 1 had done him in his wars beyond il 
ſea, grants to me [arid or other thing, altho* I never on 
| | | | im 


— 


E adjudged ut ſupra. | 
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Sir Thomas Wroth's Caſe, in Scacca. 


him any ſervice, yet the grant is good“. So here notwith- But ſee Bro. 
ſtanding fir Thomas Mroth never did the prince any ſervice Charter de 
before the date of the patent, yet the grant is good; and where theking 
therefore the omiſſion of an averment of that which is not pardoned a 
material ſhall not vitiate the petition, for which reaſon it . 8 
3 5 ant 
| : ; | | detained until 
it was certified whether or no he did the fervice, 6 Ed. 2. 7. tin. Kaus. 


But the matters upon which the court chicfly reſted, and The points of | 


to which an apprentice of the middle temple, who was of the calc 


counſel with the ſaid fir Thomas Wrath, ſpoke many times, 


| were theſe. Firſt, if the annuity, which is granted for 
ſervice to be done to the prince after the date of the patent, 


is determinable by the non-feaſance of -it to. the prince, as 
well as it ſhould be by the non-feafance of it to the king, if 
it had been appointed to be done to the king. Secondly, 
foraſmuch as the ſervice was appointed to be done to the 
prince by fir Thomas Wroth, and when king Henry 8. died, 
the prince became king, it the ſervice which fir Thomas 
Mrotb was appointed to do to prince Edward may be done 
by him to Edward being king, or if he is diſcharged from 
doing it by the act of the law. Thirdly, if fo be that he is 
diſcharged by the act of the law from doing the ſervice to 
Edward after the time that he becomes king, then if be 
ought to have the annuity paid him during that time, or 
not, Fourthly, when the ſaid King Eaward died, and 
thereby all the ſervice appointed to be done by fir Thomas 
Wreth ecaſed by the death of the perſon to whom it ought 
to be done, if nevertheleſs fir Thomas Mroth (ſhall have the 
annuity from thenceforth for his life, or not. Laſtly, if 
none ot theſe cauſes are ſufficient to determine the annuity 
at any time after the death ot king Henry 8, yet if the grant 
ſhall be void by the death of king Henry 8. becauſe his heirs + 
or ſucceſſors were not mentioned in the grant of the annuity, 
but were wholly left out of the patent. | | T 
And as to the firſt point, the whole court agreed (as I point. 

daunders chief baron ſaid to me, upon whoſe report alone in King H. 8. 
this and the following points I have written the reſolu- COIN RO 
tions hereafter ſhewn, for they were not reſolved in open 2 Are 
court, but agreed by the barons upon cehference among be done to 
themſelves) that the annuity which is granted by the king Prince Edward 
for ſervice to be done to the prince ſhall be determined by pure not 
non-fcaſance of the ſervice to the prince, as well as it ſhould done, the an- 

| - | | be nuity ſhall 

| 2 __ ceaſe, as well ay 

if it was granted for ſervice to be done to King H. 8. h mſell. 


—— 
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be by non feaſance of the ſervice to the king himſelf, if the 
annuity had been appointed for ſervice to be done to the 
king. For the prince was the king's iſſue, and nature urges 
the king to take care of his education, and to provide him 
with things that are ſuitable to his honour and eſtate, and 
the ſervice here appointed 18 a neceſſary ſervice, and a thing 
which concerns the _ in that it concerns his iſſue, and 
the ſervice is the cauſe of the grant, and it is executory as 
the annuity is, and the king is to have benefit for the an- 
nuity, viz. ſervice done to his ſon, which is the ſame in a 
manner as if done to himſelf, and if the ſervice was not 
done to his iſſue, but to another, the annuity ſhould ceaſe 
for the non- feaſance of it. As if the king grants an annui- 
ty to a phyſician for his life, for his counſel in phyſic to be 
given to a ſtranger, there if he refuſes to give him counſel, 
the annuity ſhall ceaſe. So it the king grants an annuity 
for life to a ſchoolmaſter to inſtruct ſcholars, it is determin- 
able by the non-feaſance of it, for annuities which the king 
grants out of his own liberality and free will, for benefit to 
be done to another, import the king's intent to be, that if 
the thing which is the cauſe of his grant is not done to the 
perſon to whom it is appointed to be done, the grantee ſhall 
not have the thing granted. A fortiore then, when the 
prince, who is the king's natural ſon, is the perſon to whom 
the ſervice is to be done, if the ſaid Sir Thomas Wrotb had 
withdrawn the ſervice from the prince as long as he was 
prince, the annuity ſhould have ceaſed by the non-feaſance 

| + Pon, Of it. And ſo all the barons agreed. 7 
King H.8, As to the ſecond point, inaſmuch as it appears by the 
grants to one averment of Sir Thomas Mroth that he did the ſervice to 
the office of prince Edward from the time of the date of the patent until 
[+456] the death of king 4 Henry 8. (for that time is comprehended 
Uſher of the in the averment, which reaches to the whole time from the 
— 40691 17 date of the patent until the death of king Edwärd 6.) 
his fon which is confeſſed by the demurrer, and ſo there was no 
and dies, cauſe to ſtop the annuity during the life of king Henry 8. it 
8 1 is to be ſeen whether or no, when king Henry 8. died, and 
3 now the thereby prince Edward became king, the ſervice which wa 
patentee isdiſ- appointed to be done to him being prince might be done to 
— him when, he was king, For if the law diſcharged Sir 
the office any 8 Thomas Wroth of the ſervice all the time that prince Edward 


longer to Ed- was king, then the averment that he did the ſervice all that 
ward when NS FL EST OY tive, 
king; for by i a . | | 
the acceſſion of the eſtate royal to the prince, the office is changed in point of dignity from 
what it was before, and the ſervice is now to be dane ty the king, as king, and fo the ſam 
patent which ſerved before will not ſerve now. N | 


POS.” TO" n „ * 
N 99 r OY 
: % > 7 


Fd 


Sir Thomas Wroth's Caſe,” in Scacea. 


. e, although it is confeſſed by the demurrer, is of no effect. 

e d as to this, the whole court was of opinion that he was 
3 law diſcharged from the ſervice after the death of king 
n enry 8. For by the death of king Henry 8. the eſtate- 
d al deſcended to the prince, which raiſed his perſon to a 


Cher eſtate and dignity, in which caſe his royal perſon re- 
res higher officers and miniſters ; for the royal majeſty 
auires officers of honour, who underſtand the honourable. 
rvice that is due to majeſty, and ſuch ought to be men 
t only of accompliſhed carriage and deportment, but alſfw- 
great ſkill, underſtanding, and experience. So that in 
dement of law ſuch miniſters as were ſuitable enough for 
m when he was prince, are not ſo when he is king. But 
the ſervice was ſuch as touched the natural body only, and 
at as well when he was king as when he was prince, then 
ſhould be otherwiſe. As it king Henry 8. had granted aa 
nuity of 2ol. per annum to a phyſician or ſurgeon for his 
unſel and ſervice io the prince, and the king dies, and the 
ince becomes king, there the ſervice is not diſcharged, 
t for the non- feaſance of it the annuity ſhall ccafe, for 
e ſervice is to be done in reſpeꝭ of the natural body, which 
s need of phyſic and ſurgery, and is ſubjeQ to infirmities 


the Ned accidents as well after the acceſſion of the eſtate-royal io 
om as before, ſo that the royal majeſty cauſes no alteration as 
had the ſervice in this caſe. And ſo is it in other like caſes, 


to teach the prince grammar, muſic, &c. where the ſer- 
ce to be done has reſpect meerly to the body natural, and 
dt to the majeſty of the body politic. But here the ſervice 
pointed to be done by fir Thomas Hroth was to be done to 
dward when he was king, as king, and with reſpect to his 
dy politic, which includes the body natural, ſo that by the 
ceſſion of the eſtate-royal to the prince the office and ſer- 
ce received an alteration, and became more honourable 


6.) Nan it was before, for which reaſon fir Thomas Wroth was 
3 no mediately upon the death of king Henry 8. diſcharg- 
8. it by law from his ſervice, in which caſe the averment that 
and did the ſervice to king Edward 6. all the time that he 
ws king, is of no ſignification, for it is an averment that 
ze to did that which the law did not require him to do. Aud 
| Sir erefore the opinion of all the barons was, that he was diſ- 
ward {Warged by law from the ſervice as well all the time when 


ince Edward was king, as ever fince the death of the ſame 


* 


Fee enctef- ſir Dm Frotb could not do the ſervice, and ſuch act « 


after his death 


_ | Is Trinity Term 15 Elizabeth, in Scacca. 


Fl 


WM As to the third point, viz. whether ſir Thomas Wrotb ſhall 
| have the annuity paid him all the time after the death of 
King me king Henry 8. and of king Edward 6. all the barons wen 
— o one of opinion, that notwithſtanding the ſervice ought not to be 
for life, for the done after the death of king Henry 8. but that fir Thoma 
exerciſe of the Wereth was diſcharged from it as well when king Eduard ö 
a was king, as after his death, yet fir Thomas Mroth ſhall hays 

chamber to the annuity always during his lite. For ſuch diſcharge 
en * 7 5 came by the a& of God, and not by default of the part, 
is ſon, tho" 57 for the death of king Henry 8. and the deſcent of the eſtate 
Kiog H. 8. royal to the prince, and alſo the death of king Edward6, 


and by the came by the act of God, which deaths were the cauſe why 


hb pa. God ſhall never hurt the party. (a) For they held that if a 


tentee is dil. annuity be granted to a counſellor or phyſician for their * 


— bs. 3 lives, pro con/ilio ſuo impendendo to the grantor, and the gras. 
ſervice to Ed- tor dies, the annuity ſhall not ceaſe, but the grantee ſhal 
ward when hold it for term of his life, and yet it was granted and wa o. 


N executory for the counſel, but no counſel could be given e 
king Edward, the grantor when he was dead, and therefore the grantec i is 
from doing the by the act of God diſcharged from giving counſel. So her 
ſervice at all by the death of king Edward 6. fir Thomas Wroth was dil 


yet the paten- Charged from his ſervice to be done to him from thencetorth, ere 


| tee ſhall have if there had been no other matter to diſcharge him, but / boc 


the annuity not the deſcent of the crown to him before, by which he w tw. 
only during 


the life of kivg raiſed in dignity and eſtate, fir Thomas Wroth, who was ay ral 
Edward, but pointed to ſerve him when he was in a lower eſtate, uu cor 
after his death from thenceforth diſcharged from his ſervice during his li An 


as long as the 


tentze him. Which diſcharge accrued by the act of God, viz. by th WW ar! 

If lives, for death of king Henry 8. and by the deſcent of the crown 1 
e 1s agen the prince. (5) But if there had been any default in i 
mand of the Thomas Moth, as if he had withdrawn himſelf from hu 
ſervice came ſervice of the prince, when he was prince, or if, in tix 
by the ad of other caſes before, the counſellor or phyſician grantee of a 
God, vis. bY annvity had refuſed to give counſel when he was required 
king H. 8. and there the annuity ſhall ceaſe by refuſal, becauſe the non-pcr 
the prince's formance of the ſ:rvice comes by the default of the grants, 
— as and the grantor has no means to compel him by law to 
crown, and his . „ ap en OED : a 
d-ath, which the ſervice or to give the counſel, and therefore the annuitf 


act of God ſhall ſhall ceaſe in judgment of law. And fo is the diverſij 


not prejudice 1 

the patentee ; | W herelor 80 2 
without any . F 3 5 = ( 
default iu himſe'f. (a) S. P. Nay 70, Varn ford v. Giles. 2 Dunv. Abr. 50. pl. 9 U the 
Margine. Vin. Abr. tit. Condition B. b. pl. 11. U. F | (6) 8. P. Ante 15 on as (e) | 


ſee the books there cited. 


Wherefore the opinion of the court was, that fir Thomas 


he prince became king, notwithſtanding that he is diſ- 
harged by act of law from doing the ſervice, if. ſo be the 
ther point which remains to be diſcuſſed does not me 


gainſt him. | 


rc WS + And as to this point, viz. whether the _ of the an- 
ry, wvity ſhall be void by the death of king Henry 8. becauſe 
ate. is heirs or ſucceſſors were not mentioned in the grant, all 
4% ye barons were of opinion that the grant ſhall bind the heirs 
* ind ſucceſſors of the king, notwithſtanding they were omit- 
N of 


ed out of the patent, becauſe he granted the annuity as 
cing, and the body politic of the king is charged, which 


heir ody politic is perpetual, and has perpetual continuance, 
ran · and never dies, although the body natural, in which the 
(hal ody politic is repoſed, dies, as other bodies natural do; 

Wor the body politic is a body immortal, and not ſubje& to 


death, and therefore if he that is king dies, (a) ſuch death 
is not called in law the death of the king, but the demiſe of 
he king, not ſignifying by the word (demiſe) that the body 


| di- politic of the king is dead, (for death extinguiſhes life in 
orth, every thing it comes to, which it does not with regard to the 
t body politic of the king) but that there is a ſeparation of the 
vußg two bodies, and that the body politic has left the body natu- 


ral now dead or now removed from the dignity-royal, and is 
na conveyed over to, and repoſed in, another body natural. 
lite And then if the body, which granted the annuity here to 
the fir Thomas Mrotb, is not dead nor extinguiſhed, but conti- 


= roth ſhould have the annuity for his life from the time that 


114571 
4 Point. 
King H. 8. 
s an an» 


nuity to one for 
life, for the 
exerciſe of the 
office of uſher 
of the privy 
chamber ro . 
1 Edward 
is ſon, this 
annuity is not 
the death of 


Ling H.8. but 
| bind his 
ſucceſſors, al- 
tho no menti- 
on was made 
of them in the 
patent, for it 
— — 
politic ca- 
cg of the 
ing, which 
_ — 
Jenk. 209. pl 
— Vin. Abr. 


n u nucs unchangeably all the life of fir Thomas Wroth, (as it tit. Prerogalive 


n fu does here, for the body politic was the body that granted the 
1 hu annuity) there is no manner of cauſe to determine the an- 
the nuity. (6) And if an abbot with the aſſent of the convent, 
of u by deed under their common ſeal, grants an annuity to 


— ang 

argine. 

Dy. 93. pl. 19. 

(a) See ante 

177 (e) and the 
there 


ire another in fee, and does not ſay that he grants it for him books 


- pel· and his ſucceſſors, and the abbot dies, and a new ſucceſſor 
nice, is choſen, he ſhall be charged with the annuity, for the 
to grant of the abbot with the aſſent of the whole convent 
num) I charges all the corporation, which has perpetual continu- 
rity ance, and therefore the annuity ſhall have continuance, 
elo WI So an obligation made by the predeceſſor with the aſſent of 

the convent, without recompence or other cauſe, ſhall bind 
1. WM the ſucceſſors, though they be not named, _ qua ſupra. 


5) *) But no man's heir ſhall be charged by the obligation, i 


cited, 
(5) Vin. Abr. 
tit. Annuity B. 
pl. 3. in notis. 
c) Bract. 37. 
Var. 64. b. 
M. 2 H. 4. 
13. pl. 54. Bro, 
ity 13. H. 
H. 21 H. 7. 1. 


; nt 5. 4. a per Fre- 
Eflate 65. Dy, 14. pl. 69. l. b. pl Rol. Abr. 226. B. pl. Go. Lil. 
l Dy. 14. pl. 69. 23. pl. 142. 344. b. pl. 2. 1 Rol. Abr. 226. B. pl. I. Co. Li t. 144 
D a. Poph, 35, I I _ 2 rinch 119. Godolph. Orph, Leg. 2-1. $. 9. 
+ I71, . : ; 


- 
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, out of an annuity, or warranty of his anceſtor, unleſs th 
eir is expreſly mentioned in the obligation, grant, or vn 
ranty, becauſc the obligation, &c. came from the body x 
tural, which body natural being diſſolved. by death, th 
charge ſhall alſo be diſſolved, and even if the heirs are mei 
tioned in the obligation, &c. yet they ſhall not be charge 
without affects from the ſame anceſtor. But this reaſon dos 
not hold place where the body that makes the grant or lil 
has perpetual continuance, as it has in our caſe, and al. 
: aſſets cannot be ſaid to be wanting in the crown, (if it wi 
i Bro. Prero- neceſſary to have aſſets, as it is not in our caſe.) (d) Au 
Ea Note, if the king grants to an abbot a licenſe to purchaſe i 
g. Ce. Litt. mortmain, and dies, this licenſe ſhall ſerve him to purchak 
Fa. b. 1 Rol. in the time of another king, as it appears in the regi/er i 
22 pl. the writ of ad quod damnum, where there is a ſpecial writ 
5 ſuch caſe, which writ F. N. B. recites in the writ of ad gui 
Hardr. 444. damnum, and there makes an obſervation that a licenſe mad 
3 E lg to an abbot in the time of one king is good to enable him u 
204. Vin. Abr. purchaſe lands in the time of another king; and this ſeem 
tit. Prerogative to be very reaſonable, although the grant was not for th 
J. e. 3. pl. S. king and his heirs, becauſe the body politic of the kin 
(c) P. 2 Ed. 3. granted it, and it is more than a licenſe, for it is a licenk 
Fitz. Office del and alſo an intereſt to purchaſe an inheritance to the houſe 
_ Court 29. See () But in 2 Ed. 3. in a writ of covenant to levy a fine of 
= A * 4 manor which was held of the king in capite, the defendant 
zuch fine was ſhewed a charter of licenſe granted by king Edward ! 
received upon the father of king Edward 3. and there Scrope ſaid, 0 
e g - “ are tenant of this manor to the king who now is, where 
_ * </Rng & fore without his licenſe we will not receive the fine. 
mer letter Where it is to be obſerved, that the licenſe was only to hi 
| 1 rt tenant to alien, hut in the other caſe of mortmain it is a l. 
cenſe to the cenſe and an (/) intereſt alſo to acquire an inheritance 
. tenant to alien (g) And the caſe in 2 H. J. was often cited upon motion! 
ak only made in this caſe, where it appears that king Edward 4 
og that gave had granted to the eart of Northumberland the county d 
it. Bro. Prero- Northumberland for term of his lite, to have, occupy, and 
wy + exerciſe that office, and all other offices belonging to the 
. ſheriff in the county aforeſaid, rendering for the ſame tothe 
Lane 74. king and to his heirs annually 100/. withaut any other accout 
3 Keb. 80. thereof to be rendered or made to the king, and there it is (ai 
see Yelv. that the earl ſhould render an account to the king of come 
I5. mon right, becauſe the grant, by which he was diſcharge 
) M. 2 H. 7. from the account, was not binding any longer than for the 


6. b. Fitz. life of the king who made it, for the words are, without an 


Grants 33. . f 
Bro. Patents 40, (to us) to be rendered, and it does not ſay, to us at 


45. to our heirs, and this is the king's inheritance, which 3 t inc 
| * : 


Sir Thomas Wroth's Caſe, in Scacca. | 
not paſs without words of inheritance ; (5) as if the king () Ses Bro. 
1 og manor to a man-and to his heirs, and further ſays Contrmaion 
that he and his heirs ſhall have conuſance of all manner of 58 * 
pleas within the precin& of his ſaid manor, out of the J. e. 3. pl. a. 
king's courts, and does not make any mention of his heirs | 
or ſucceſſors, the grantee ſhall only have conuſance _ 
the life of the king; and all this is ſo reported in the ſai 
book of 2 H. 7. And it was ſaid that that caſe is founded 
upon good reaſon, for where a thing is of meer right to be 
done to the crown, as it was for the earl to render an account 
Sto the king, there if the . ſays, - without account (to us) 
to be rendered, or if the words of diſcharge be (againſt us) 
it is not reaſonable that it ſhould extend further than the 
ſame king, for the thing is perceptible by the crown, and 
executory to the crown, and therefore there ought to be as 
preciſe words to diſcharge the thing againſt the ſucceſſor, as 
againſt the preſent king himſelf. But it is not ſo with re- 
gard to a thing newly granted, which is preſently executed 
although the thing is executory, as it is here, for if the 
king grants to a man a fair, market, warren, or the like, 
and does not ſay for himſelf and his heirs, yet the grantee 
ſhall have it againſt the heir of the king, and ſhall juſtify 
in a quo warranto, for the thing paſſes preſently, and the 
grant is executed immediately againſt the crown, although 
the thing is executory as to the perception. So here this 
grant to fir Thomas Wroth f was executed preſently by the [4458] 
grant againſt the crown, and ſhall bind the heirs and ſuc- 1.45 
eeſſors of the king, although as to the @ prender the thing is 
executory. And ſo was the opinion of the court. 
And Saunders chief baron ſaid to me, that a. caſe came 
lately before him and his companions in the exchequer, 
which was thus, viz. king Zdward 6.-granted by patent a 
penſion to a clerk upon the ſuppreſſion of a college whereof 
he was member, with a proviſo, * that if afterwards- he 
e ſhall be promoted per nos to any benefice of as great value, 


my r e then the penſion ſhall ceaſe, and the ſaid king died, and 
* queen Mary promoted him to a benefice of as great value as 


the penſion was, and whether or no the penſion ſhould ceaſe, 
was the queſtion; and it was his opinion that the penſion 


on ſhould ceaſe, ® becauſe the words (if he ſhall be promoted - yin, Abr. tit. 
7 - 7 nos) are ſpoken by him in his politic capacity, wbich Prerogative Z. 
_—_ contains the heirs and ſucceſſors, and conſequently compre- 8. 1 3 


hends queen Mary who was his heir, although there was no (b), chat 


for de preeiſe mention made of his heirs in the patent; and he ſaid where an act 
berge | | | . 1 5 that 22 the King, 
a ey. in the perſon of him, #s King, and in hir dignity-royal» and therefore 


h Ca" Bt includes all his ſucceſſors. 


that this matter yet bung in debate, and waited for the jude- 
ment of the court. | 


the judgment (as the record ment ions) was given by the 2 
ſent of the juſtices of the common bench. In which judg: 


Trinity Term 15 Elizabeth, in Scacca- 


And afterwards the laſt day of Trinity Term in the 15th 
year of the reign of queen Elizabeth, judgment was given 
that the letters-patent ſhould be allowed, and that all the 
arrears from the feaſt of the annunciation of our lady in the 
36th year of Fleury 8. until the feaſt of the annunciation d 
our lady in the 14th year of queen Elizabeth, and tha 
which was alſo. due at the ſame feaſt, ſhould be paid to him, 
and that the ſaid annuity ſhould be paid to him afterward 
during his life, at the feaſts contained in the patent. And 


ment it is alſo expreſſed that there are precedents of patent 
in like caſes, which don't make any expreſs mention of the 


heirs or ſucceſſors of the king. And the judgment was en. ; 
tered as follows. V a 
| ; | c 
— of the And the premiſſes being ſeen by the barons, and mature: 
. deliberation being had amongſt them, and as well the ſer- Wi: , 
jeants of the ſaid lady the queen at law, as the attorney ani p 
ſolicitor- general of the ſame lady the queen, being hereunto 2 
called, and the opinions of the juſtices of the ſaid lady tie. f. 
queen of the common bench being had in the premiſſes, 
and for that judgments and like allowances of like letters 
patent without expreſs words for the king, the heirs and 
ſucceſſors of the kings by whom they were made, not on 
in the time of the late queen Mary, but alſo in the time oft rec 
the ſaid queen now, without any other letters- patent in ib he e 
ſame caſes obtained, have been given and allowed ; it . o 
Judgment. conſidered by the aforeſaid barons that the aforeſaid letter an 


patent of the aforeſaid late king Henry the eighth, according 


queen now, and for the ſame feaſt of the annunciation of tit 


the ſame receipt, out of the treaſury of the aforeſaid - 


to the tenor and effect of the act of parliament aforeſa, 
and of the aforeſaid proviſion of the ſame act above recite! 
be allowed, and that all and fingular ſums of money of th 
aforeſaid annuity or annual rent of 201. from the aforeſai 
fealt of the annunciation of the bleſſed Mary the virgin i 
the aforeſaid 36th year of the reign of the aforeſaid lat 
king Henry the eighth, unto the aforeſaid feaſt of the a- 
nunciation of the bleſſed Mary the virgin laſt paſt in th 
aforeſaid 14th year of the reign of the aforcſaid lady tif 


bleſſed Mary in the ſame 14th year, being in arrear and ww 


paid to the aforeſaid Thomas Hroth, at the receipt of WW lette 
.exchequer by the hands of the treaſurer and chamberlain d = 
AR 


el 


Sir Thomas Wroth's Caſc, in Scacca. 


ne queen in the hands of the ſame treaſurer and chamberlain 
being, be paid; and alſo that the aforeſaid annuity or an- 
mual rent of 200. from the aforeſaid feaſt of the annunciation 
of the bleſſed Mary the Virgin in the aforeſaid 14th year of 
he ſaid lady the queen now, to the aforeſaid Thomas Wroth 
i night, at the aforeſaid feaſts in the aforeſaid letters- patent 
dove ſpecified, at the aforeſaid receipt of this exchequer by 


10 he hands of the treaſurer and chamberlain of the ſame re- 
m, eipt for the time being, out of the treaſury of the queen in 
ne hands of the ſame treaſurer and chamberlain from time 


nd o time being, at the aforeſaid feaſts in the aforeſaid letters- 

i Watent above ſpecified, during the life of the ſame Thomas, 

is nnually be paid, ſaving always the right of the queen, if, 

nt Kc. n | . a 151 : Ig 5 vin 

ey And after this judgment the ſaid Sir Womas Wroth prayed The Writ of 
z writ of execution common in ſuch caſe, viz. © The writ Execution. 
© of the lady the queen now to the treaſurer and chamber- 

tur: BS lains of the aforeſaid receipt of the exchequer aforeſaid 

ſer- who now are, and who from hence forthſhall be, for the 

ani payments aforeſaid to him in form aforeſaid to be made; 

unto BS and it is granted him; and the tenor of the ſame writ 

de follows in theſe words, Elizabeth by the grace of God, 

& c.“ And the writ is recited in the record word for word, 


tet. end it is directed to the treaſurer and chamberlains of the 
and aid receipt of the exchequer at Vefminſter, „ who now 
ou arc, and who from henceforth for the time ſhall be,” and 
ne ait recites the petition, and the judgment thereupon, and at 
1 ehe end of the writ there are theſe words, We command 


* you that all and fingular ſums of money of the aforeſaid 
* annuity or annual rent of 200. from the aforeſaid feaſt of 1 
the annunciation of the bleſſed Mary the Virgin in the ſaid 5 
* 36th year of the reign of our ſaid late father, unto the 
* aforeſaid feaſt of the bleſſed Mary the Virgin in the afore- 
* ſaid 14th year of our reign, and for the ſame feaſt, bein 

behind and unpaid, to the aforeſaid Thomas Hroth knight, 
out of our trealury in the hands of you or any of you be- 
* ing, you pay, and alſo that the aforeſaid annuity or an- 


1c nual rent of 201. from the aforeſaid feaſt of the annuncia- 
in te tion of the bleſſed Mary the Virgin in the aforeſaid 14th | in 
dy te year of + our reign, to the aforeſaid Thomas Wroth knight, [+ 459] (i094 


* out of our treaſury in the hands of you or any of you from * 
time to time being, at the aforeſaid feaſts in the aforeſaid 
letters-patent ſpecified, during the life of the ſame Tho- 
mas annually you pay, taking from the ſame Thomas 
Tar 1 | « Wrath 


rlain ol 


id Jac 


iv 


. 


Trinity Term 15 Elizabeth, in $cacca. 
eh knight letters of acquittance, or other diſcharge 
% which ſhall be ſufficient for us in this behalf.“ | 

1 afterwards payment was made according to the effeR 
ot the writ, Ex, 5 


Nota bene by the Note (Reader) after this report was drawn out, and brdre 
Reporter. Thad cauſed it to be written in my commentary, I delivered it 
to Saunders chief baron of the exchequer in order to be peruſed 
and correed by him, if in any, po? J had miſlalen the tru 
cauſe of the judgment, which I bad upen his relation, for th 
cauſes of the judgment were not pronounced in open court. And | 
be peruſed it, and conſidered it well, and put it to the other ba- 
ron his companions, and afterwards it was delivered to m 
again by the chief baron, corrected and reformed with his own | 
band in ſome little points, and allowed by bim to be a goad and 
true report. And at the end the chief baron had added with his 
own hand this following note. 51 Se 
«© Note, that Saunders chief baron put the other barons in 
& mind of the great aſſembly of all the juſtices the 28th day 
& of April in the firſt year of the reign of queen Mary, of 
« which aſſembly the ſaid chief baron was one, together 
« with Hare maſter of the rolls, Bater under-treaſurer of 
3 * the exchequer, Griſſin attorney general, and Corgel then 
Dy. 92. pl.20. ** ſolicitor general, where it was refolved * that patents 
Vin. Abr. tit. cc without the words pro nobis, heredibus, et * 
an of- 


Prerogative J. 46 ris, being granted for the eorporal exerciſe of 
ds. d. po or 8 are good. Wbich reſolution gave the 
pL 2. 4 barons goad ground to approve of and allow the above 
4 report, and the cauſes of the judgment bere written.” 
= This was added by the chief baron's 6 


"The Pleadings : Cyſlon verve Studd. 


A report of a judgment given in the Common - Bench in Eaſler | 


tern in the 16th year of the reigh of queen Elizabeth, ypon 
HE verdi all an ej Hi ne firme broyght by 
Thomas Eyſton flainti F againſt Richard Studd defendant. 
And the record was as follows. 
, DO Muelg. 


| THERWISE, as appears in the term of the Holy Tri- OR ow 


nity in the 15th year of the reign of the lady the queen 1011 S 
now, Noll 106. it is contained thus, Saf viz. Richard Declaration. 
Studd late of Ipfavich in the county afareſaid cooper was t- Same Prece- 
tached to anſwer Thomas Eyflon of a plea, wherefore with DEL _ 
force and arms the moiety of one meſſyage with the appur- f. 14. 
tenances in Tpſwich, which John Latton .gent!eman to the | 
aforeſaid Thamas demiſed for a term which is not yet paſſed, 
he entered, and him fram his farm aforeſaid ejected, and 
other wrongs to him did, to the great damage of the ſaid 
Thomas, and againſt the peace of the ſaid lady the queen 
now, &c. And whereupon the ſame Thomas by William 
ns a his attorney complains, that whereas the aforeſaid 
Jo x the 6th day of May in the 14th year of the reign of the 
ady the queen now, at #pſwich demiſed to the aforeſaid 
Thomas the aforeſaid moicty with the appurtenances, to have 
and to hold the ſame moiety with the appurtenances tothe 
aforeſaid Thomas Eyflon and his afligns from the 3d day of 
May in the year aboveſaid, unto the end and term of 2: 
years then next following, and fully to be compleat and entl - 
ed. By virtue of which ſaid demiſe the ſame Thomas — 
was of the _—_ aforeſaid with the appurtenances polſefl- | 
ed, + and he being ſo thereof poſſeſſed, the aforefaid (L f 460 
Richard, the 8th day of May in the 14th year aboveſaid, 
with force and arms, &c. the moiety aforeſaid with the ap- 
purtenances, which the aforeſaid John Latton to the afore- 
laid Thomas Ayſton in form aforeſaid demiſed for a term 
which is not yet paſſed, entered, and him from his farm 
aforeſaid ejected, and other wrongs, &fc. to the great da- 
mage, &c. and againſt the peace, Ge. Wheretore he ſays 
that he is damnified and has damage to the value of 201. and 
therefore he produces the ſuit, c. 

And the aforeſaid Richard by Thamas JPhetcroft his attor- Not guity. 
ney comes and defends the force and injury when, Wc. 
and ſays that he is not guilty of the treſpaſs and ejedtment 
aforclaid ; as the aforeſaid Thomas above againſt him com- 
plains. And of this he puts himſelf upon the country, _ 
BM | t 


9 facias, the aforeſaid Thomas likewiſe. Therefore the ſheriff is com- 


| Alias Venie fa At which day here came the parties, &c. And the ſheriff 
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manded that he cauſe to come here-from the day of the Hy 
Trinity in three weeks, twelve, Sc. by whom, c. au 
who neither, &c. to recognize, &c. becauſe as well, &. 


hath not ſent the writ, therefore the ſheriff is commande(ſ8i 
as before that he cauſe to come here on the oQave of $i 
Michael, twelve, &c. to recognize in form aforeſaid, &. 


bd, hy con- Afterwards the proceſs between the parties aforeſaid in the 


plea aforeſaid being continued by the jury thereof between 
them being e until this day, viz. from the day d 
Eater in one month then next following, and now here 2 
this day came as well the aforeſaid Thomas Ey/lon as the afore- 
ſaid Richard by their attornies aforeſaid, and the juron 
thereupon impanneled being called likewiſe came: Whot, 
ſay the truth in the premiſſes being choſen, tried, and ſworn, 
ſay upon their oaths, that before the aforeſaid time of the 
treſpaſs and cje&ment aforeſaid above ſuppoſed to be dene, 
one William Latton gentleman and Margaret his wife wen 
ſcized of the moicty aforeſaid with the appurtenances, among 
other things, in their demeſn as of fee- tail, viz. to the afore 
ſaid Margaret and to the heirs of her body lawfully begotten, 
in right of the aforeſaid Margaret. And they being ( 
ſeized thereof, a certain fine levied in the court of lord E4 
ward the ſixth late king of England on the oQtave of St. Hi 
lary in the ſecond year of his reign, before Edward Mou 
tague, Humphry Brown, and John Hinde, juſtices of the 
_ ſaid late king, and afterwards from the day of Zafter in 1; 
days in the 3d year of the reign of the ſame late king . 
ward the fixth there granted and recorded before the ſame 
juſtices and other faithful men of the ſame late king the 
there preſent, between one Richard Alexander complainant 
and the aforeſaid William Latton and Margaret deforceants, 
of the aforeſaid moiety with the appurtenances, among othe 
things, whereof a plea of covenant was ſummoned betwetl 
them in the ſame court, viz. that the aforeſaid William and 
Margaret acknowledged the moicty aforeſaid with the 2%, 
purtenances, among other things, to be the right of the: 
Richard, as them which the ſame Richard had of the gift « 
the aforeſaid William and Margaret, and them remitted and 
quit · claimed from them the ſaid /Y/illiam and Margaret and 
the heirs of the ſaid Margaret to the aforeſaid "Richard and 
his heirs for ever: And further they the ſame William 200 
Margaret granted for themſelves and the heirs of the (a 


Special Ver- 
4e. 


% 


Margaret, that they would warrant to the aforeſaid Rich 
f : ane 
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nd to his heirs the mgicty aforeſaid with the appurtenances, 
mong other things, againſt all men for ever. And for 
hat acknowledgment, remiſe, quit-claim, warranty, fine 
nd agreement, the aforeſaid Richard granted to the afore- 
id William and Margaret the aforcfaid moiety with the 
ppurtenances, among other things, and the ſame to them 
ndered in the ſame court, to have and to hold to the ſame 
illiam and Margaret, and to the heirs of the bodies of the 
id William and Margaret between them lawfully begotten, 
> hold of the chief lords of the fee by the ſervices which to 
xe aforeſaid moiety, among other things, in form aforeſaid 
anted belong for ever. And if it ſhould happen that the 
me William and Margaret ſhould dic without heirs of their 
dies between them lawfully begotten, then after the death 
the ſaid William and Margaret the aforeſaid moiety with 
e appurtenances, among other things, ſhould wholly re- 
ain to the right heirs of the ſaid Margaret; to hold of the 
ief lords of the fee by the ſervices which to the aforeſaid 
oicty with the appurtenances, among other things, belong 
Ir ever. By virtue of which ſaid fine in form aforeſaid le- 
ed, the ſame William and Margaret were of the moiety 
oreſaid with the appurtenances, among other things, ſeiz - 
| in their demeſn as of fee-tail, viz. to them and to the 


a 


— — 3 -* WA — = 


_— 
— 
— 


> 2 
CY 


ereof, the ſame William and Margaret had iſſue between 
em lawfully begotten one John Latton. And the aforeſaid 
illiam afterwards at Upton in the county of Berks died, and 
aforeſaid; Margaret ſurvived him, and held herſelf in the 
rreſaid moiety of the meſſuage aforeſaid with the appur- 
nances, among other things, and was thereof ſole ſeized 
their demeſn as of fee-tail by right of ſurvivorſhip, &c. 
nd ſhe being ſo ſeized 3 the ſame Margaret after- 
ards, at Rickmerſworth in tlie county of Hertford, took to 
iſband the aforeſaid Richard Alexander, by reaſon whereof 
e ſame Richard and Margaret were of the aforeſaid moiety 
the meſſuage aforeſaid with the appurtenances, among 
her things, ſeized in their demeſn as of fee tail, in right 
the aforeſaid Margaret, in manner and form aforeſaid. 
nd they being ſo ſeized, by a certain indenture bearing 
te the 21ſt day of May in the 7th year of the reign of the 
ly the queen now, made at London in the + pariſh of Sz. 
lan in the weſt in the ward of Fleetfireet Without, be- 
een the aforeſaid Richard Alexander and Margaret his wife 
the one part, and one Jobn Kettle and John Walker of a he 
other 


\ 
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its of their bodies lawfully begotten, the remainder there- 
in form aforeſaid belong And they being ſo ſeized 
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The Plcadings : Eyfton wverfue Studd. 
; other part, it was covenanted, concluded and agreed he 
! | tween the ſame Richard and Margaret and the aforeſaid 
EE | ohm and in manner and form following, that is to ſay, 
# | the faid Richard and Margaret covenanted and granted 10 
and with the ſaid John Kettle and aller, that they i 
the faid Richard and Margaret theis heirs, before the 
feaft of All Saints then next following after the date of the 
ſaid indentuve, bclore the juſtices of the lady the queen of 
common pleas at Heftminffer, ſhould levy a fine with pro 
clamations in due osder and form of law, of and in all and 
ſingular theis manors, lands, tenements, renta, reverſiom, 
ſervices, and other their herecitamenta whatſoever with the 
appurtenances freely held within the county of Suffol, | 
whereof the aforcfaid moicty of the meſſuage aforeſaid wit | 
the appurtenances in the declaration aſore ſaid above ſpecifi if 
ed is, and at the aforeſaid time of the treſpaſs and ejectmen 
aforefaid above ſuppaſed ta be done was, pareel, that is 1 
ſay, of and in the moiety of the manors of Prifres, Oman, 

| Rendliſham, Ipſwich, Alverds, otherwiſe b. Peters, and 
Stafferton-Hall, and alſo of the moicty of 100 meſfuage, 

Zo cottages, 20 toſis, 800 acres of land, 200 acres of mes 
dow, 1000 acres of paſture, 20 acres of wood, 200 acres 
furze and heath, 100 acres of marſh, and of 4/4. 6s. rent, 
with their appurtenances in Jpſiuich, Sutton, Chatteſbon, 
Ramfbolt, Helmingham, Oatley, „ Rendliſbam, Ela 
Blaxale, Uford, Bromefepold, „ Rating hoe, Bulls, 
Orford, Wan ſdan, on, Maodbriage, W aodbvidge-hafin, 
Haſteton, Herk/tead, Holbrooke, Stoke near Ipſwich, Wieſt 
field, Raydan, Groundſboronugh, Delitch, Clapton, I illiſun 
Capell, Arwarton, Brawnford, Sprowton, Trimley, Nan, 
and Stoneham, to the ſaid Fohn Kettle and Jobs Waller, ant 
to the heirs of the ſaid John Kettle for ever, only to ſuch ut 
and uſes as in the ſame indenture ſhall be limited, expreſſt 
and declared, that is to ſay, firſt the ſaid John Kettle u. 
John Walker, and the heirs of the ſaid Fohn Kettle ſhoul 
ſtand and be ſeized, and the ſaid fine ſhould be adjudg 
accepted, and deemed to be, to the proper uſe and behot 
of the ſaid Richard and Margaret for and during the term 
their natural lives, and of the longer liver of them, withol 

_ Impeachment of any waſte; and after the death of the ia 
Richard and Margaret, then to the uſe of the ſaid Nichæ 
his executors and aſſigns, for and during the term of 64 

| years then next following, and fully to be compleat, 
out impeachment of waſte: And after the end of the 
of the ſaid 60 years, then the ſaid John Kettle and d | 
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the heirs of the ſaid Jahn Kettle ſhould ſtand 
ized, and the laid fine ſhould be adjudged and ac- 
cepted, of, for, and concerning all the ſaid moiey of the 
ſaid manar called Ipfavieh, Alverds, othetwiſe St. Peter's, 
with the appurtenances, whereof the moiety of the aforeſaid = 
meſſuage with the appurtenances was parcel, and of all and 
ſingulac the ſaid meſſuages, lands, tenements, and heredi- 
taments wich their appurtenances ſituate, lying, and * 
within the towne, pariſhes and hamlets of Hergſſead, Hol- 
broeke,. Ipſwich, Stole near Ipſwich, Wefterfield, Rayden, 
Greundſberough, Delitch, Clapton, Williſham, Capel, Ar - 
warton,, Br awnford, Shrowton,, Trinley, Naclon, Stontham, 
Oatley, and Halmingbam, to the uſe and behoof of Paul 
Alexander eldeſt ſon of the ſaid Richard and Margaret, and 
of the heirs of the body of the ſaid Paul lawfully begotten : 
And if the ſaid Paul ſhould happen to die without ſuch iſſue 
of his body, that then the ſaid obn Kettle and John Walker 
and the heirs of the faid John Kettle ſhould ſtand and be 
ſeized of the laſt recited premiſſes, and the ſaid fine thereof 
ſhould be adjudged and accepted to be, to the uſe and be- 
hoof of Henry Alu ander younger fon of the ſaid Richard 
and Margaret, and of the heirs of the ſaid Henry lawfully 
begotten : And if the faid 297 ſhould happen to die with- 
out ſuch heir, then to the uſe of Augu/lin Alexander another 
ſon of the ſaid Richard and Margaret, and of the heirs' of 
his body lawfully begotten : And if the ſaid Auguſtin ſhould 
happen to die without ſuch iſſue, then to the uſe of the 
aforeſaid John Latton ſon. and heir of the aforeſaid William 
Latton deceaſed of the body of the ſaid Margaret begotten, 
and of the heirs males of his body lawfully begotten :- And 
if the ſaid John ſhould happen to die without ſuch iſſue, 
then to the uſe and behoof of the ſaid Richard and Margaret, 


Walker - 
and be ſ 


and of the heirs males of the bodies of the ſaid Richard and 


Margaret lawfully begotten, and for default of ſuch iffue, 
then to the only uſe and behoof of the right heirs of the ſaid 
And that for all the reſidue of all and 

ar the ſaid manors, lands, tenements, hereditaments, 
and premiſſes above ſpecified, the ſaid Fohn Kettle and Fobn 
Walker, and the heirs of the faid John Kettle, ſhould ſtand 
and be ſeized, and the ſaid fine thereof ſhould be 7 ed 
and accepted, after the death of the ſaid Riobard an Mar- 
garet, and after the end and expiration of the ſaid 60 yeart, 
to the proper uſe and behoof of the ſaid Auguſtin Alexander, 
and of the heirs of his body lawfully begotten ; and if the 
ſaid Augy/lin ſhould happen to die without ſuch heir, then 
| to 
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to the uſe of the ſaid Henry Alexender, and of the heirs of 


his body lawfully begotten ; and if the ſaid Henry ſhould die 


without ſuch heir, then to the uſe of the ſaid Paul Alexander, 
and of the heirs of his body lawfully begotten, and if the 


ſaid Paul Alexander ſhould happen to die without ſuch iſſue, 
then to the uſe of the ſaid John Latton ſon and heir of the 
ſaid William Latten of the body of the faid Margaret begot- 
ten, and of the heirs males of his body lawfully begotten; 
and if the ſaid John + ſhould happen to die without ſuch iſ- 
ſue, then to the uſe and behoof of the ſaid Richard and Mar- 
garet,'and of the heirs males of the bodies of the ſaid 
Richard and Margaret lawfully begotten, and far default of 
ſuch iſſue, then to the only uſe and behoof of the right heirs 
of the ſaid Margaret for ever, as by the ſame indenture more 
fully appears. And afterwards in performance, execution, 


and accompliſhment of the covenants aforeſaid in the afore- 


ſaid indenture above ſpecified, a certain fine was levied in the 
court of the lady the queen now at Meſiminſter on the mor- 
row of the Holy Trinity in the 7th year of her reign above- 
ſaid, * Dyer, Anthony Brown, Richard Wifton, 
and John Walſh juſtices of the ſaid lady the queen, and af- 
terwards on the octave of St. Michael then next following 
there granted and recorded before the ſame juſtices and other 
lieges of the faid lady the queen then there preſent, between 
the aforeſaid John Kettle and Fohn Walker complainants and 
the aforeſaid Richard Alexander and Margaret deforceants, 
of the aforcſaid moicty with the appurtenances whereof, &. 
among other things, whereof a plea of covenant was ſum- 
moned hetween them in the ſame court, viz. that the afore- 
ſaid Richard and Margaret acknowledged the aforeſaid 


moiety with the appurtenances to be the right of the ſaid 


John Kettle, as that which the ſame John and John had of 
the gift of the aforeſaid Richard and Margaret, and the ſame 
remitted and quit-claimed from them the ſaid Richard and 
Margaret and their heirs to the aforeſaid John and Fohn and 
to the heirs of the ſaid John Kettle, for ever. And further 
the ſame Richard and Margaret granted for themſelves and 
the heirs of the ſaid Margaret, that they would warrant to 
the aforeſaid John and Jobn, and to the heirs of the ſaid 
John Kettle, the aforeſaid moicties with the appurtenances 
againſt all men for ever. Which ſaid fine in 'manner and 
form aforeſaid levied by the aforeſaid Richard and Margaret 
of all the premiſes, in the ſame fine contained, was to the 
uſe and behoof and to the uſes in the aforeſaid indenture 
above recited, ſpecificd and contained, and to no other uſes 
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The Pleadings : Eyſton verſus Studd. 
or intentions. By reaſon whereof, and by force of a certain 
act in a Parliament of lord Henry the eighth late king of En- 
gland holden at Meſimiuſter in the county of Middleſex the 
4th day of February'in the 27th year of his reign, concern- 
ing the transferring of uſes into poſſeſſion made and pro- 
vided, the aforeſaid Richard and Margaret were ſeized of the 
moieties aforeſaid with the appurtenances whereof, c. in 
their demeſn as of freehold for term of their lives, and of 
the longer liver of them, without impeachment of waſte, the 
remainders thereof in' form aforeſaid belonging. And the 
ſaid Richard and Margaret being ſo ſeized of the moieties 
aforeſaid with the appurtenances, the remainders thereof in 
form aforeſaid belonging, the ſame Richard and Margaret 
before the aforeſaid time when, Cc. viz. the 26th day of 
September in the 13th year of the reign of the =P the queen 
now, at Ipſwich aforeſaid, demiſed to the aforeſaid Richard 
Studd the aforeſaid moiety of the meſſuage aforeſaid with the 
appurtenances, to have to him from the feaſt of Sr. Michael 
the archangel from thence next following for the term of fix 
years from thence next following, by virtue whereof the 
ſame Richard Studd was thereof poſſeſſed. And he being fo 
thereof poſſeſſed, the aforeſaid. John Latton, ſuppoſing that 
the aforeſaid Richard and Margaret, by the acknowledg- 
ment and levying of the fine aforeſaid by them in form afore- 
ſaid acknowledged and levied, had forfeited their eſtates of 
and in the moieties aforeſaid with the appurtenances where- 
of, Cc. by virtue of a certain ſtatute made in the 11th year 
of lord Henry the ſeventh late king of England concern- 
ing the diſcontinuance of right and eſtate, into the aforeſaid + 
moiety with the appurtenances in the declaration aforeſaid 
above ſpecified, as ſon and heir of the bodies of the aforeſaid 
William and Margaret between them lawfully begotten, en- 
tered, and the ſame moiety to the aforeſaid Thomas Ey/tan 
in form aforeſaid demiſed, by virtue whereof the ſame Tho- 
mas was thereof poſſeſſed, upon the poſſeſſion of which ſaid 
Thomas the aforeſaid Richard Studd re-entered, and him 
thereout ejected. And whether the ſame levying of the fine 
Aoreſaid to the uſes aforeſaid be a cauſe of forfeiture of the 
eſtates of the ſame Richard and Margaret of and in the moie- 
ties aforeſaid with the appurtenances whereof, Cc. or not, 
upon the whole matter aforeſaid, the ſame jurors are wholly 
ignorant, and they pray the advice and diſcretion of the court 
here, c. And if upon the whole matter aforeſaid it ſhall 
ſeem to the juſtices here that the aforeſaid Richard and 
Margaret their eſtates of and in the moietics aforeſaid 7 h 
EI tac 
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Eyſton ver ſus S tudd, in C. B. 
the appurtenances whereof, c. had forfeited, then the 
ſame jurors ſay that the aforcſaid Richard Studd is guilty of 
the treſpaſs and ejectment aforeſaid, as the aforeſaid Thomas 
Eyſton above complains againſt him, and then they aſſeſ; 

damages of the ſaid Thomas by occaſion of the treſpaſs, and 

ecjectment aforeſaid, beſides his coſts and charges by him 
about his ſyit in this behalf expended, to 26s. 84. and for 
thoſe cofts and charges to 20s, And if upon the whole mat- 

ter aforeſaid it ſhall ſeem to the ſame juſtices here that the 
aforeſaid Richard and Margaret their eſtates therein had not 
forfcited, then the ſame jurors ſay that the aforeſaid Richard 
Studd is not guilty of the treſpaſs and ejectment aforeſaid, as 
the aforeſaid Thomas above complains againſt him. And be- 

cauſe the juſtices here will adviſe themſelves of and upon the 
premiſſes before they give judgment thereon, day is given 
to the pariies aforeſaid here untii the morrow of the Hol Tri- 
nity to hear their judgment thereon, becauſe the juftices here 
thereef not yet, C. „ 


1463 + HE. caſe appears by the record to he thus. Themas 
The CASE. 1 Eyſion has brought a writ of cjections firme againſt 
Huſband and Richard Studd, for entering into and eje &ing him out of one 
wife ſeized af moiety of a meſſuage with the appurtenances in Tpſwich the 
the hoy a 8th day of May in the 14th year of the reign of the lady the 
ſine come ceo, Ac. queen now, Which one 7ehn Latton leaſed to the ſaid Thomas 
andthe conulee Hyſton the 6th day of May in the ſame 1 4th year for the term 


ts and ren- 6 | . \ 
— land Of 21 years next enſuing. And the defendant pleaded: not 


back again to guilty. And the jury found a ſpecial verdi d as follows, 11x. 


the huſband | 1 * . 
add wifc in fpe- that before the ejectment William Latten and Margaret his 


cial tail, re- wife were ſeized of the moiety of the ſaid meſſuage with the 
mainder to the appurtenances in their demeſn as of fee, in right of the ſaid 
right heirs of Margaret. And they being fo ſeized, a fine was levied: on 


have lee fon, the oftave of db. Hillary in the 2d year of the reign of king 


and the huſ- Edward 6. between Richard Alexander complainant and the 


das on, 4 ſaid William Latton and Margaret his wife deforceayts, of 
Alecondhuſe the faid moicty, by which the ſaid Williom and Margore 


band. and they acknowledged 
two levy a fine NE | 

in fee to a ſtranger, and take back, &c. and then che fon of the firſt marriage enters as for 2 
forſciture by the ſtatute of T1 H. 7. cap. 25, avd adjudged that his ontry is not lawful; and that 
it 1s no forfeiture withia that ſtatute ;, for in this caſe the eſtate of the land originally moved 
{rom the wife, aud the jointure was made by the wife to the huſband, and not by the huſband 
20 the wife, and therefore to reſtrain her from diſpoſing of her own inheritance after his death 


vould be contrary to x:afon, and is quite foreign to the intent of the act, and tho“ it be the 


purchaſe of th* brit huſband by the firſt fine within the letter of the act, yet not being within 

the purview, it ſhall not be taken within the meaning of the act. 8. C. Kelw. 214. pl. 25: 

N. Bendl. 23%. pt. 266. Co. Liit 366. a. 2 Danv. Abr. 579. 2 Bac. Abr. 92. Vin, Abr. tit, 

2 ＋·˖Üů¶Vꝛ7 . 2 4. See 8. P. Dy. 354. pl. 34 Per Het. 4 Leon. go, 3 Mod. 33. Vide 
ro. E. 2. pl. 4. 
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acknowledged the faid. moiety to be the right of the ſaid 


Richord Alexander, as that which he had of their gift, with 
warranty of them and the heirs of the laid —— | 
all men. And the ſaid Richard Alexander granted and ren- 

dercd the ſaid moisty to the ſaid Villiam Latton and Mar- 
garet his wife, and to the heirs of their bodies begotten, the 


remainder to the right heirs of the ſaid Margaret, whereby 


they were feized im tail, with the remainder over to the right 


heirs of the faid Margaret. And they being ſo ſeized had 


iffve Jahn Letton, and William Latton died, and his wife 
held herſelf in, and afterwards took to huſband the ſaid 
Richard Alexander, whereby they were ſeized in fee-tail in 
right of the ſaid Aargaret in form aforeſaid. And they be- 
ing ſo feized, by a fine levied on the morrow of the 15 
Trinity in the 7th year of the reign of the preſent queen they 
acknowledged the ſaid moiety to be the right of one John 
Kettle, as that which the ſaid John Kettle and one Jebn 
Walker had of the gift of the ſaid Richard Alexander and 
Margaret, with warranty of them and of the beirs of the 
ſaid Adargaret: Which fine was to the uſe of the ſaid 


| Richard Alexander and Margaret for term of their two lives, 


without impeachment of waſte, and after their deaths, tothe 
uſe of the executors and aſſigns of the ſaid Richard for the 
term of 60 years, without impeachment of waſte, and after 
the expiration of thoſe 60 years, to the uſe of Paul Alexan- 
der, ſon of the faid Richard Alexander and Margaret, in tail, 
the remainder in tail to another ſon, the remainder; in tail to 
a third fon, the remainder to the right heirs of the ſaid Mar- 
garet in fee. By reaſon whereof, and by force of the ſtature 
of 27 H. 8. of Uſes, the ſaid Richard Alexander and Marga-, 

ret were ſeized of the ſaid moiety in their demgin as of free- 
hold for term of their lives, the remainders over in manner 


and form aforeſaid. And they, being ſo ſeized, the 26th. 


day of September in the 13th year of the reign. of the preſent 
queen, leaſed the moiety to the ſaid Richard Studd, to have 
and to hold from the feaſt of &. Michael then next follow- 


ing unto the end of 6 years from thence next enſuing, by 


reaſon whereof the ſaid Richard was poſſeſſed of the 1d | 
moiety. And he being ſo polleſied, the ſaid Jobn. J. atten, 
ſuppoting that the ſaid Richard Alexander and Margaret, by 
the ſaid fine by them levicd in manner and form Es. 


had forfeited their eſtate in the ſaid moicty, by force of the 


ſtatute made in the 14th. year of the reign of king Henry 7. 
entered into the ſaid moiety, as ſon and heir of the body of 
the ſaid Milliam Latton and the ſaid Margaret between them 

; +7 | : negotte a, 


For the Plain- 
=_ 1 
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huſband and wife may be called the purchaſc of the huſband. 


8 8 : | 7 . | 
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begotten; and the ſame moiety demiſed to the ſaid Thomas 
Ey ton in manner and form aforeſaid; by reaſon whereof the 


| ſaid Thomas Ey/lon was poſſeſſed, upon whoſe poſſe ſſion the 


ſaid Richard Studd re-entered and ejected him. And whe- 


ther or no, upon the whole matter aforeſaid, the ſaid fine 


levied to the uſes aforeſaid be a cauſe of forfeiture of the eſ- 
tate of the ſaid Richard Alexander and Margaret, the ſaid 


jurors ſaid that they did not know, and thereof they prayed 


the advice and diſcretion of the court. And if upon the 
whole matter aforeſaid it ſhould appear to the court that the 
ſaid Richard Alexander and Margaret have forfeited their eſ- 
tate in the ſaid moiety, then the jurors ſaid that the ſaid 

Richard Studd was guilty, and then they aſſeſſed damages: 


And if the court ſhould adjudge otherwiſe, then they ſaid 
that the defendant was not guilty. EY. 


And this matter was debated at the bar, but I was not 
preſent, and therefore what I here report is upon the credi- 
ble relation of others. And it was held by the counſel for 
the plaintiff that the eſtate of the ſaid Alexander and his wife 
was forfeited by the act of 11 H. 7. cap. 20. and that the eſ- 
tate-tail of J/illiam Latton and Margaret his wife, which 
was taken from Alexander by the firſt fine, was and ought to 
be conſidered as the purchaſe of the huſband. For although 
before the firſt fine William Latton and his wife were ſeized 
in fee-fimple in right of the wife, ſo that it ſhall be adjudged 
the land of the wife, and not the purchaſe of the huſband, 
yet when they acknowledged the land to be the right of 
Richard Alexander the conuſee in the fine, thereby the land 
was out of the wife, and it became the land of the conuſee, 
and he was the purchaſer of it, and it was his own to all in- 
rents, ſo that it ſhould be ſubje@ to ſuch ſtatutes-merchant 
or ſtaple, or to ſuch recognizances as he had before made, 
and to all other purpoſes it ſhould be adjudged the land of 


the conuſce, and the eſtate which the wife had before was 


gone out of her, and veſted in the purchaſer, viz. the co- 
nuſce. And when the conuſce granted and rendered the land, 
which was abſolutely his own, to the huſband and wife in 
tail, now this is a. joint eſtate in them by purchaſe. And 
whoſe purchaſe is it? Sir, it is the purchaſe of the huſband. ' 
But perhaps it will be obje&ed that it is the purchaſe of the 
wife as well as of the huſband, moſt certainly it is ſo, for it 
is the purchaſe of them both, but nevertheleſs it is the pur- 
chaſe of the huſband, for that which is the purchaſe of the 


And 


Eyſton verſus Studd, in C. B. 


And ſuch purchaſe is intended by the act, for the act ſays, 
if any woman, who has any eſtate in tail jointly with Ber huſ- 
| band in any land of the purchaſe or inheritance of her huſband, 
diſcontinues, &c. So that the act calls the joint eſtate, which 
the huſband and wife have in tail, the purchaſe of the huſ- 
band, for the words, (of the purchaſe of the huſband )-are not 
to be intended of land which he had purchaſed before the 
jointure made, for the word (inheritance) may contain it, 


(for, as Littleton ſays, (a) the land purchaſed by the huſ- Ca) Lite. f. 9. 
band may be called the inheritance of the huſband, as well See Ante 47. 
as the land which he had by deſcent) and becauſe ſuch pur- 5*-. 


chaſe is included in the word (inheritance), and the act is in 
the disjunctive, viz. the inheritance or purchaſe, the purchaſe 
here ſhall be intended that which firſt veſted in the huſband 
and wife, and was not in the huſband before. And ſo it 
muſt of neceſſity be taken, for a joint eſtate which the huſ- 
band and wife have in tail cannot come to them by deſcent, 
but only by acquiſition, and every acquiſition whatſaever 
may be termed a purchaſe. So here the eſtate-tail which 
| Richard Alexander gave to the huſband and wife is an eſtate 
by purchaſe, and the purchaſe of the huſband, as if a ſtran- 
ger for money given to him by the huſband gives land to huſ- 
band and wife in tail, this ſhall be within the danger of the 
ſtatute. So is it here. And this act, which was made to 
preſerve the right to the heirs of the huſband, ſhall be con- 
ſtrued moſt favourably and beneficially for the heir, and moſt 
ſtrongly againſt the women, as appears by the caſe of 


(b) Wimbiſh v. T ailbais, where the huſband made a feoſſ- 6 Ante 42. 


ment to the uſe of himſelf and of his wife in tail, and died, 
having iſſue by the wife, and the wife ſurviving him took 
another huſband, and they ſuffered a feint recovery, and 
there it was the clear opinion of the court that the iſſue ſhould 
enter, and yet the jointure of the wife was not fully within 
the exprels letter of the act, for the wife had no joint eſtate- 
tail with her huſband in any land which was the inheritance 
or purchaſe of her huſband, but the huſband had an eſ- 
tate · tail jointly with his wife in uſe, which aroſe out of land 
which was once the inheritance of her huſband. So that 
there the judges extended the words of the act, and took the 
intent of the makers of the act moſt ſtrongly in both the ſaid 
caſes againſt the women and their eſtates, and moſt favour- 
ably for the preſervation of the eſtate of the heirs of their 
huſbands. Aud ſo here the words of the act ſhall be taken 
moſt ſtrongly againſt the wife, in reſtraint of her liberty. 
So that the eſtaie- tail here taken by the render ſhall be * 
| 6 
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ed a joint eſtate · tail in the land of the purchaſe of the hof- 

band, and therefore the ſecond fine levied by the wife and 

her ſecond huſband fhall be adjudged a forfeiture of their 
ecftate by the ac, ſo that it ſhall be lanful for John Latin 
8 the leſſor, being heir in tail to the ſaid Villiam Latton and 
Margaret his wife, to enter and ouſt the wife and her fecond 
huſband, from whence it follows that his leaſe is lawful, and 
the entry and ejettment of the defendant is unlawful, for 
which reaſon judgment ought to be given for the plaintiff. 

E contra forthe But the counſel for the defendant and the whole court 
defendant. ere of opinion to the contrary. For they took it that the 
(-) See Ante (c) intent of ſtatutes is more to be regarded and purſued 
* (g) andthe than the preciſe letter of them, for oftentimes things, which 

ooks there mae” My | F 

cited, are within the words of ſtatutes, are out of the purview of 
them, which purview extends no further than the intent of 
the makers of the act, and the beſt way to conftrue an a0 
of Parliament is according to the intent rather than accord- 
ing to the words. And the intent of the ſtatute of 11 H. 7. 
was to reſtrain women, who had jointures which procecded 
originally from their huſbands or from the anceſtors of their 
huſbands, from difinheriting or doing other injury to the 
heirs of their huſbands. But in the principal caſe there was 

no jointure made to the wife by William Latton, or by any 

of his anceſtors, of any of their land, but on the contrary 

the wife here has made a jointure to her huſband of the land 
of the wife which was her inheritance, and to this purpoſe 

Tilliam Laiton and his wife levied the fine to Richard Ales- 
ander, who granted and rendered the land back again to 

them in tail, with the remainder in fee to the wife, ſo that 

the foundation of this matter originally proceeded from the 

wite, and it was to make a jointure to her huſband, and to 

advance him, and not to be advanced by him. And then 
to bar her, after the. death of her huſband, from diſpoſing of 
her inheritance, would be contrary to all reaſon, and it has 
beser or connection with the matter or intent of the 

ſtatute of 11 H. 7. Wherefore a man ought not to reſt up- 
on the letter of an act, nor think that when he has the let- 
ter on his ſide, he has the law on his ſide in all caſes. 
% 8. P. Moor (d. For if a woman is ſeized of land in fee ſimple, and ſhe 
n intends to marry, and before the marriage ſhe infeoffs the 
Jointure j. pl. father of him whom ſhe intends to marry, to the intent that 
4. in Margine. after the marriage he ſhall give the land back again to her 
5 - and to him whom ſhe intends to marry, with remainder 
79, ©: over in tail, and afterwards they intermarry, and then the 
father gives the land to his ſaid ſon and to his wife accord- 


ing 


my, - OW > rc 


a 6 


and to her huſband in tail by 
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kernel, and as you wil 
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ing to the intent, and they have iſſire. and the huſband dies, 


and ſhe levies a fine to other uſes, now the wife is within the 
words of the ſtatute of 11 eee land was given to her 
anceſtor of the huſband, and 
after the death of the huſband the has levied a fine to bar the 
iſſue, but notwithſtanding that ſhe is within the words of the 
act, yet ſhe is out of the intent of the act, and therefore the 
iſſue ſhall not enter; for the eſtate · tail was made 2 by 
circumſtance, and is derived from her, and the er of the 
hufband had the land to no other intent but to make the eſtate, 9" 
ann of as an in- [ +465} 
ftrument, ſo that the effect of the whole matter was to make a e 
fointure to the huſband out of the land of the wife, which al- 
though within the letter of the act of 11 H. 7. yet it is out of 
the intent of it, and conſequently out of the purview. And 


| fo ſhall it alſo be in the principal cafe. Wherefore the court 


awarded that the plaintiff ſhould take nothing by his writ. 
Which judgment was as follows. + E 


At which day here came as well the aforeſaid Thomas Eyfton The reſt or the 
as the aforeſaid Richard Stadd by their attornies aforeſaid. record. 
Whereupon the premiſſes being ſeen, and by the juſtices here 
more — „it is conſidered that the aforeſaid Thomas 
Eyſton take nothing by his writ aforeſaid, but be in mercy for Judgment. 
his falfe claim therein, and that the aforeſaid Richard Studd 
go thereof without day, Qc. | | 


From this judgment and the canſe of it the reader may obſerve v 4 
(a) that it TT. but the — — wo 
it that mates the law, and our law (like all others) conſiſts # 


two parts, VIZ. of body and foul, the letter of the law i 923 | 


| body of the law, and the ſenſe and reafon of the law is the foul . fo. 176. . b. 


of the law, quia ratio legis eſt anima legis. And the law may Ante b. (d) per 


be reſembled ts a nut, which has a fhell and a hernel within, das 363 


the letter of the law re ts the fhell, and the of it the (0. PoR 467 

S 7 2 better for the mi 7 yu _ 

0 the bell fo yon will receive no benefit by the law,  _ 
7 yu e nh wp te ter, nd e he ous fe (EO 
the nut lies in the kernel, and not in the hib, ſo the fruit 4 Bl. gab. 
and profit of the law confifts in the ſenſe more than in the 1 Finch 40. 
letter. And it often happens that when you know the lime, * Finch $6, 
you knew nat the ſenſe, for ſometimes the ſenſe is more 1 | 
and contracted than the letter, and ſometimes it is mare large See Weſt's 
and extenſive. And equity, which in latin is called equitas, Symb. pt a. fo. 
— or diminiſper the letter according to bis diſcretion, 174: b, Dr. & 

equity is in tu ways: (b) the one Ariſtotle defines cap. 16, 


thus, 
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thus, (which is touched by Catline chiefrjuſtice in Stowell's 

_ caſe) Equitas eſt correctio legis generatim latæ qua, parte 

deficit, or as the 7 is explained by Perionius, - Equitasz 
eſt correctio quædam legi adhibita, quia ab ea abeſt aliquid "i 
propter generalem fine exceptione comprehenſionem, both 
which definitions come to one and the ſame thing. And this 

correction of the general words is much uſed in the . law g 
{c)Weſrs England; (c) as when au att of parliament ordains that whe- 
Symb. pt. 2. ever does ſuch an att ſhall be a felon, and ſball fffer death, 
fo. 176. . 4 yet if a man of unſound mind, or an infant of. tender age wha 
1 1 has no diſcretion, does the act, they ſhall not be felons, nor 
(ti) and (80 ſhall they be put to death. (d) And if a ſtatute be made that 
' all perſons who ſhall receive or give meat or drink. or . other | 
_ — > ſo. aid to him that ſhall do ſuch an act (knowing the ſame to be 
176. 2. 1 Finch done) ſhall be acceſſaries to the offence, and ſhall be put to death, 
18. 2 Finch yet M 4 man commits the act, and comes to his own wife, 
195; 3 oy 4 who knowing the ſame receives him, and gives him meat and 
lid. 1. cap. x6, 4rink, ſhe ſhall not be acceſſary to his offence, nor a fel, 
fo. 49. Ante 18 for one that is of unſound mind, an infant, or a wife, wer: 
le). not intended to be included in the general words of the law. - $ 
that in theſe caſes the general words of the law are corrected 
| eee cap. ud abridged by equity. So the flatute (e) of champerty pri- 
40. Artic, ſup. Hibits men generally from hogs lands or tenements whilf | 

Chart. cap, 11. the thing is in plea, (/ yet in M. 19 R. 2. it was ſaid by 
)M.10R the whole court in a writ of champerty, that if a man bargains 
Hrn. Ch land before a writ brought againſt him, and after the wri || 
perty. 15 H. 9. purchaſed he delivers ſeizin, the writ of champerty does nit 
H. 7. 18, pl. 12. /ze, becauſe it ſhall not be intended that the bargain was mad: 
v. 1 pg. for ſuch purpoſe; and therefore although it is within the 
— d. O. Words of the att, it is out of the purview of the aft, and that 
Bendl. xor, by equity, which is called by ſome (g) epichaia, which often put 
2 Inſt. 563. an exception to the generality of the text for ſome reaſonabl 


(e) Dr.& Stud. ae, as that was in the caſe 77 mentione os when be 


lib. 1. cap. 16. Had bargained and promiſed the land for à juſt conſideratin 
| before the action brought againſt him, it was his duty to per- 
form it notwithſtanding the action. And the ſtatute of 23 H. 
6. cap. 10. which was made to 2 extortion in ſheriffy 
gaolers, and their miniſters, ordains that none of them h 

colour of their office ſhall take any thing, profit, or reward 
any perſon for a fine, fee, or eaſe of the perſon, except fir 
the ſheriff 20d. the bailiff who makes the arreſt 4d. and th! 
u. 21 H. 9, gavler (if the 8 ' be committed to his cuſtody) 4d. 
26, 17. Bro. (hb) And in 21 H. 7. Coſt the king's promoter ſued an attin 
* del Court f extortion grounded upon this flatute, againſt an under- 
| _ fheriff}, ſi g that he had taken 20d. above the ſum limited 
| y the flatute, of one who was in his cuſtody; and on demur- 
RT ; : rer 


25 2 


jn; ]˙ÜÜ˙— OO Rn 


7 
Aeherger Him ing his 4455 "and. therefore be is a 


| eſcription for other fees than t. whith are limited 
| 77 % fame Ay | * fo, eg % the 20d. is within 
the words © Ne | 
to have the. | 
court was 0 Wen 2 2 ae, . ſaid that this 


| caſe was out of the Hatute, notwith A & as within the 


wv ww 1% ">.> 0 WP » 


| granted to the ſheriff by the order and diſcretion of the court, 


the priſoners, and of the poof or 0 F and cers 
2 em when 110 were brought n that 


nſe he under eri engt 
2 % ly the all: but pv 44 


words of the _ this ſum for a bar-fee was originally 1 
in reſpect of the. labour and charge he had under one about 


775 and that 
2 Rb. 


f its, . het the court 2 


until he bas paid his fees, and the faid flatute takes away all 


payment of this 25 flands with reaſon and good conſcience, | 


2 it was not the intent A the makers of the aft to take it 
ac. From which caſe it appears that equity er epichaia 
bh | puts an exception. to the generality of the text of the * 
in law. And the fratute Weſtminſter 1. cap. 4 


rit n of o theſe ea, ordains « 75 2 a man, > oy — 
nit e alive out of the ſhip, ſuc ſhip or any thing within 
8 « KI ll not be 3 wreck, but the Hall be ſaved 
t 


2235 t by view 7 he her ore, oy s baikff, 
« and de Hei into the hands of + ſuth as are of the town 
&« where the gods were found, Wd that if any ſues for the 

t 


bl « goods, and can prove that were his within a 

b. 74.45 they ſhall be reſtored to him without delay, and 
tion, if not, . 2 remain 4 the king, and ſhall be ſeized 
der- the gert * 23 . and be delivered to them of 
H. * the town, w dre the juſtices for the wreck 
ffs * which belongs to pred 87 there wreck belongs to another 
5 * than to the king, he ſhall have it in like manner, and he that 


* does otherwiſe, and thereof is attainted, ſhall be awarded to 
, priſon, and make fine at the king's will, and ſhall yield da- 


[ tht mages alſo:”* (a) New put the caſe that the pk in ſuch (a) a Toft. 168. 
4d. ſhip are freſh vieruali, as fleſh, freſh fiſh, or apples, or oranges, 1 Freem. 18g, 
; or * riſhable goods as cannot be kept for a year, and the 3 $ Led. . 


ells them, phy delivers the money ariſmg from the ſale 
ld to the town to ng it, in this caſe 4 45 
3 3 * broken 


[+466] 


R 
* wy 4 


11 and be. fed at tir will | hang king, 205 


G) Fj 44 Ed. 3. 2 of the the Judges i in (5) avian Lumbard's £ 50 in 


Firs 8 harge 7 ohn, 10ho_ had. taken. his cattle 
Ante 436 (e). of 20l. granted to bis one. "hole las,. who was 475 


jt. bttween John and icholas, that ahn Hould r 


\ whereupen John who was the right heir might baue enterh 


CY 
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bien the. words. of the aft, and therefore, E Pond. af 
According to the wards, the ſheriff 


b; but on the other hand i 55 
| _ the. at, be has done well, Aro 12 
or dhe mearting of the, ad is, e 
17 far. a. year - n il or damage be 15 Tept þ o 155 
But , thet 2 = t be prefery 


ing are A tribal that they er 
4 whale e nor NN e LO 
tent of the makers. 77 111 att. . the ſheriff fg bet- the 
fall. to decays.. but. rather that- he as. innnediat be th 
"muſt of them he. could ſi, that a the 71 _ done 
<A, ta the words of the law. by ſelling the. goeds within.o 
t he. hat not bro en the law, but bay pundtually obſerved 
we = much as he bas. ered. the inteut aud meaning, of. the 
makers of the law... And I great commend the opinion and 


Ed, 3. where the ſaid. Geza Js a . .agat 


70 be. tenant. in tail at the 15 of.. the grant, and. wg dead, 
the wife of | Octavian Was 2 Mer an d bi in tail 5 tee 
_ to, avaid the rent granted by * er tenant in tail. 

 afareſaid, and the cafe. 1 6 bat John, to whon the rent * 
424 . 12 an 1 * rigbi to. the land, and _ 


t the inberitance Has ute, an a reement was 


right to Nicholas, and that Nicholas for that rec | 
grant to Bim an annual rent of. 20, to e taken of the pf be 

nements with dift 425 which 5 „ ngly dene, -a 

rent in arrear John avowed, and 8 it was he iid 

the whole.court, wat although, Nicholas, who charge the law 
. with the ſaid rent, had only an eftate-tail in it at that tin 


yet the rent being granted by the ſaid agreement in confideratin 
of a releaſe of the otber”s b the Je was for the benefit of th 
rſſue in tail, and therefore the rent charge ſhould be levied ago 
the iſſue, and againſt every other man: 7 that although the fi 
tute de donis conditionalibus was made to r hes the wer 
tenant in tail as to alienations or other charges, and. 
«* that the will of the giver from henceforth ſhall be 90 
& fo that they to whom the land was ſo given upon condition 
not have power to alien the land ſo given, but that after the 
« death. it fhall remain to the iſſue them to whom the lo 
<« was fo given, or ſhall revert to the giver or to wy mt her, 
« if 7 ne fail, &c. and * hs the intent i 1 


a he A . ained as 
wel as e the land "elf, h 1 in that caſe the judges 
took it that it was LF, the pan of the makers of the act to * 
train tho tenant in tail, becauſe A aft which A did was 
the benefit of the eftate-tail, for whereas it was defeaſible "ah | 
7 by means of the.. grant of the rent it became de caſible. i 

90. ROY it. ars that atis which. injure the eftate-tail 

ark refrained by t e but not acts w ich tend to the be- 
" or aduantage of the ęſtate, as equity or epichaia Nen US. | 
W (c) And the aft of 1 Edw. 6. cap. 14. which gives chauntries (e) "Sag 125. 
and colleges. to the. 1 gives aifa to bim all lands and tenements Fs 
by any aſſurance, conveyance, or otherweſe herweſe given, aſſigned, ar DES 
limited vr the finding any prię 0 have continuance Br ever, | 
or with which. any. prieſt hath: been found within five ytars be- 
bre the aft, new if the alt be taken according ta the 25 
of the letter, it grves to the king all the houſes and globe- 5 
of. all parſons and vicart, and all their perſenages and vicar- 
2255 which was not the intent 7 the makers of the ac, ana 
therefore equity or _epichaia makes. an exception af parfonages . 
3 vicarages frog « the eneral words of the text, which ex- 
ception is as x if it had been expreſly put in the aft; 
6. that the ſages ue baue had the expoſition of aur 
1 parlament, hoe fo theſe. and many other caſes a 

E \ the-generali any "the 4 7 of tel law by eq 2 o 
ems to be a nec dient in the. expoſition (4) Hardr. 
ul 22 8 05 Y Anton ou) (0) ng Cum E toto -= 
Jicit, atque aliquid iis in rebus contra _generalem legis ya 
drehenſionem exiſtit, tum percommode. aceidit ut pr parte 
i legis Jiquid COT, ac peccaverit amino, ac 

mel locutus, id quod prætermiſſum fit bunt al 7 aa 
tiam legiſlator, ſi adeſſet, admoneret, eti 
ne And experience ſhews us that ne 8 4 700 (e) Dr. & ok 
qreſee all | things which may happen, and therefore it is fit t bat . lib. x, 3 16. 
there is any dgfect in the law, it ſbould be reformed 
hich is ng part N. the law, but a (f) 5 virtue W LO (f1 1 
ets the Iaw. Nam dirigens et directum ſunt diverſa, et fic jo. 2 — 
rn ſive epichaia non jus legitimum eſt, ſed Juris legitimi $6. Preced. 


datio, et juſtitiæ _— And. 2 a 5 5 97 ks, % 
tt 4 commentary upon Ariſtotle puts this caſe: | 
quadam civitate quod peregrini muros Civitatis LA (x) be this 


apite puniantur, contingit autem quod peregrini innocenter me little va- 
nlountes per illam civitatem audiverunt clamorem quod _ 2 
oſtesc ontra civitatem repente irruerunt, qui peregrini promp- 18 (e 2 
u ores quam cives muros aſcenderunt, et urbem defendentes _—_ . ag 

vaverunt; nunc ergo quid juris? utrum mori debeant ſicut cap. 76. fo. 49- 
x dicit? reſpondit epichaia K 2 non, quia contra jus * 


- 
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eſt reddere malum pro bono, nec legiſlator, fi præſens fuiſſet, 
reos dixiſſet. From whence. the reader may obſerve how conve- 
nient a thing this equity is, and the wiſe judges of our law 
[ + 467 ] Aſerue great commendation + for Paving made uſe. of it where 
the words of the law are rigorous, far t erepy they have ſoftened 
1 the ſeverity of the text, and have made the law tolerable, _ 
{a) Co. Litt. (a) The other kind of equity differs much from the former, 
E d. 4 Bac. and is in a manner of a quite contrary ect, and may well be 
Abr. 649 thus defined, Equitas eſt verborum legis directio efficacius, cum 
Auna res ſolummodd legis caveatur verbis, ut omnis alia in 
| quali genere eiſdem caveatur verbis. And this definition ſeems 
(3) Brad. fo.z. agreeble to that of Bracton, which is thus, ( Equitas ef 
a. $5. Co. Litt. rerum convenientia quz in paribus cauſis paria defiderat jur, 
2 _ * et omnia bene cozquiparet, et dicitur Equitas uaſi zqualitas. 
2 „ So that when the words of a ſtatute enabi one thing, they enaf 
Brownl. 306. all other things which are in the like degree. ( 9 
{c) tat, go Kd EDS T4 15 „ 
3. cap. 3. See he who comes firft by diſtreſs ſhall anſwer, is extended by equiy 
the books cited o adminiſtrators, and ſuch of them as. comes firſt by 2 
Ante 36 (b) Mall anſtver by the equity of the ſaid flatute, quia ſunt in 
228 (0. R 7 WP. f 
æquali genere. And the att of 4 H. 4. cap. 8 


ES MX 


the plainti 
did he ſuffer a 


fo that by the equity of the ſaid flatute the plainti recoveru 
his double aamages for the muſance, becauſe it is in like digri 


(e) Stat. Glou- With a_difſeizin 9 land. f And the flatute of Glouceſte 


See Ante 178 that holds for life or for years, and by the equi 
(a), ane te. man ſhall have an action of waſte againſt bim who holds bit 


books there | EL 
8 r @ year, or for 20 Weeks, this 1s. 
"I of the aft, for be that halts but for one year does not 1 


are an infinite number of © 
degree with” others provide 
equity within the meaning 


—. | 
Ss 8 S8 87 388 12. 8 . · Q A cc 


ties, fr the one abridges the letts 
one diminiſhes it, the other amp 


L / \ l . 
e er S £25420 


letter, the other adds to it. So that. a. man ought not to_reft 

on the letter only, nam qui hzret in litera, hæret in cortice, 
but he ought to rely upon the ſenſe, which is temperated and 
guided by equity, and therein he reaps the fruit of the law, for 
Y the letter and the, ſenſe, ? kernel is the fruit 
F the nut, ſo the 


7 


1 . 


(5) See Ante 


denſe, and as the kerne 
ſenſe is the fre of tht flatute. (g.) Anil in 463 (a). ad 
J 


order to form a right judgment when the letter of a flatute is the books there 
reſtrained, and when enlarged, by equity, it is @ good way, cited. 
when you peruſe a fiatute, to ſuppoſe that the latu- maler is pre- (e) Hardr.208, 


ſent, and that you have aſked him the queſtion ou want to know 3 Keb. 381. 


touching the equity, then you muſt give yourſe 
as you ede he would have . | 5 70 2 been preſent, 
As 5 example, in the caſe before mentioned where the flrangers 
ſeal the walls, and defend the city, ſuppoſe the lato- mater to 
| be preſent with you, and in your own mind put this queſtion to 
him, ſhall the firangers be put to death? then give yourſelf the 
ſame anſwer which you imagine he, being an upright and reaſon- 
able man, would have given, and you will fand that he would 
have ſaid, * they ſhall not be put to death. $0 in the caſe 
the glebe-lands of parſons, if the 1-ww-makers had been aſked 
whether they intended that the king ſhould have all parſonages 
and vicarages, and their glebe-lands, they would certainly have 
ſaid, * God forbid.” And fo if the queſtion had been put to 
them in the other caſe, whether one of the adminiſtrators. ſhould 
anfwer at the grand diftreſs, they would have anſwered, * Nes, 
for in this reſpect they are to be looked upon as executors.” And 
therefore when ſuch caſes happen which are within the letter, or 
out of the letter, of a * and yet don't directly fall within 
the plain and natura purport of the letter, but are m ou 
Fol! to be conceived in a different idea from that which the 
text ſeems to expreſs, it is a good way to put queſtions and give 
anfwers to e thereupon, in the ſame manner as if ov | 
were aftually 2 with the maker of ſuch laws, by 
this means you will eaſily find out what it the equity in thoſe 
caſes. And if the law-maker would have followed the equity, 
notwithflanding the worde of the law, (as Ariſtotle ſays 
would, for he ſays, quod etiam legiſlator, fi adeſſet, admoneret, 
etiamſi jam legem tuliſſet) you may ſafely do the like, for while 
you do no more thun the law-makey would have dine, you do not 
aer contrary to the law, but in conformity to it. And ſo the 
Judges did in the principal caſe here by following epichaia. ud 


where 77 #73 H, 8. cap, 55 took away clergy 


him that ole an and the flatute of 1 Edw, 6. cap, 1 2 
enatted that theſe wh were attainted of flealing horſes ſhould 
"t have their clergy, but that in all other caſes of felony 2 
5 | b | attainte, 


fuch an anſiuer 4 Bee. Abr. 6s. 


* A > 4 i.” 
c r 
e 

N * 
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attainted Baule have their clergy, I by no means commend the 
| ſerupuleſity of the judges in thoſe times, 2 took the law to be , 
* 2H. H. thereupon, Ch fog e who flole one hos ſhould have * 
C. 365. 
> Hawk, p. C. clergy, and therefore procured the act of 2 Fd 6. raps 
345,539. be made, which 15 him of his clergy. w ho flole but 
| onh, fir where the ftatnte ſpeaks of Realing. horſes, . 
aks in * Plural 57 et by equity (which ronfiders the 
8 of the legiſlature) it 12 Ong t. alſo to comprehend one [in 
horſe only, and 2 ds fully as if it had aid (horſes or horſe) 
and the clauſe in the a abi s that in all other caſes 
felony perſons attainted thereef, all have their elergy, is | 
interpreted and intended of others than thiſe who Real horſes or 
4 horſe; for as the flatuie of Glouceſter, which gives an action 
of waſte againſt him that for years, in the plural number, 
may be taken to comprehend' him who holds but for one year, | 
may the faid Rlatute which n of horſes in the plural num- 
rel ee erpreted to c , = one 25 em 71 ingular num- 
468 J ber. And + F it be ſaid that the 7 al in this caſe, to 
[+495 ] this it may Andra that fo it is alſo 11 lh other caſe, but 
* Hardr. 208. knows no difference * between penal Iaws and others, for 
——_ * intent, (which is the only thing regarded by equity, as may 
appear to every one who purſues the method of engt mw by way 
7 queſtion and anfwer in the manner before intimated) ought to 


ed and taken for law, as well in penal laws as in others. 


| Ante 201. Ce. Hud this kind of learning is largely treated of in the ca * 7 of 


Stradling v. Morgan before reported, t where the reader wi 
much matter upon this head. And my advice to the pn pr is 
that when he conceives any doubt upon a ſtatute, he will have 
theſe two equities ready in his mind, and pu 777 the inſtructiont 

- | before given, and he will perceive great light and — 
from farm as 1 have done ee 


: f . 
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but contriving him the aforeſaid 1 
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4 repirt if a Jilligintnt given in the King's Bepch js Hiltary 
4 erm in the eels tar ne eee 

in a bill of attachment %% 4 profi n fad 
: Soby for die did the 1 John Molins par/0n 
0 b church of Thaidon-Garnom m be comey of Hd, for 
fuiag bim in eourt-chriſtian for iht Hth+rof the branchey above 
20 years old eee pen great frei called hernsbeams, 
| * and mr. Aud the record ius entered 


DN 
4 Hi ©: 
Fiu, | 


| Michael in the 14th and 15th years of the'reign'of the 


l ; 7 ' 
16 Elizabeth, Rot. 404. aid tus ds 
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DE it remembered that otherwiſe, viz. in the term of Be. 


» Wunm 


Effex. 


lady Elizabeth now queen of England, beſote the fame lay Sameprecedent 
the queen at Weftminfier came William Soby of Thaidon- Gare Raſt. Entr. 489. 


non otherwiſe Garniſh in the county of Eh, who as well for 
the lady the queen as for himfelf proſecutes, by Richard B 
his attorney, and brought here into the court of the ſaid lady 


the queen then there his certain hillagainſt John Molins,'tec- 


tor of the parochial-church of Thaiden-Garnn otherwiſe Gar- 


viſb aforeſaid, in the cuſtody of the marſhal, &c. of a ptea of 


treſpaſs and contempt againſt thoſe who proſecute in the 
court-chriſtian contrary to the royal prohibition to the con- 
trary thereof to them firſt directed and delivered. And there 
are pledges of proſecuting, viz. Jahn Dos and Richard Roe. 
Which faid bill follows in theſe words, viz. Er, Viz. Wil- 
liam Soby of T haidon-Garnon otherwiſe Par n the county 


of Eſſex, who proſecutes as well for the lady the queen as for 


himſelf, complains of John Molins, rector of the parochial- 


church of Thaidon-Garngn e , aforeſaid, in the 


cuſtody of the marſhal of the marſhalſea of the lady the queen 
before the queen herſelf, for this, to wit, whereas in @ ſta- 
tute made in a parliament lord "Edward late 1 Eux- 
land the third from the conqueſt in the 45th year of hig reign 
held, among other things it was ordained that tithes ſhall nbt 
be given of great trees of the growth of 20 years and more, 
nevertheleſs the aforeſaid John not ignorant of the pfemiſſes, 
| Ort an, contrary'to the due 
form of the la of the realm of England, and contrary to the 
tenor and effect of the ſtature aforeſaid, unduly to aggrieve, 
oppreſs, and fatigue, him the faid Nam in te 
tian, before the fe verend and excellent man John Hammond 
doQor of laws, of the confiltory court of the biſtop of ** 


conrt-ohriſ-- 


490. 


[+469] 


| Plea 
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don official lawfully conſtituted, the 20th day of April in the 


14th year of the reign of the lady the queen now, at That 
Garnon otherwiſe Garniſb aforeſaid, 
ing of tithes of the branches called Lop 


of Thaiden-Garnon otherwiſe. Garniſh aforeſaid, and the 


| bounds, limits, and places titheable of the ſame pariſh, lately 


growing, and by him the faid Jilliam lately cut and felled 
down, hath drawn in plea, craftily and ſohtilely libelling 


againſt the ſame Villiam in the court- chriſtian aforeſad for 


the withdrawing of the tithes of 100 cart- loads of combuſti- 
ble wood called the Leppingt of trees, in and of a certain 
wood called Giue's-park growing, arifing, and happening, 


within the aforeſaid pariſh of Thaidon-Garnon otherwiſe Gar. 
niſb, where in truth the aforeſaid trees by the aforeſaid Vi. 


liam cut down, from which the branches aforeſaid came, and 
the branches aforeſaid in form aforeſaid cut off, were of the 

rowth of 20 years and more. And the ſame John him the 
aid William by the officer of the court-chriſtian aforeſaid on 
that occaſion to be cited, and before the aforeſaid judge ſpi- 


ritual in the ſaid court-chriſtian to appear, and to the ſame 


John of and for the withdrawing of the tithes aforeſaid of the 
branches of great trees aforcſaid to anſwer hath unjuſtly com- 


pelled, and that plea in the ſame court-chriſtian then and 


there hath proſecuted, and him the ſaid William to make pay- 
ment to the ſame John for the tithes of the branches of the 


ſaid great trees Ly the definitive ſentence of the ſaid court- 


chriſtian with all his might hath endeavoured and contrived, 


in contempt of the ſaid lady the queen now, againſt the form 
of the ſtatute aforeſaid, and to the damage of him the ſaid 


William Soby 100l. And therefore as well for the lady the 
queen as for himſelf he produces the ſuit, &c. 1 
nd now at this day, viz. Saturday next after the oQave 


of St. Hillary in this ſame term, until which day the afore- 
ſaid John had leave to imparl to the bill 4 WS 15 


and then 


to anſwer, &c. before the lady the queen at ff was v1 
came as well the aforeſaid William by his attorney aforeſaid, 
as the aforeſaid John by William Stamp his attorney. And the 
ſaid John defends the force and injury, when, &c. all con- 


tempt and whatever, &c. and ſays that he hath not prqſe- 


cuted in the court-chriſtian aforeſaid after the royal prohibi- 


tion to him therein directed, in manner and form as the 
' aforeſaid William Soby above againſt him complains ; And of 


this he puts himſelf 1 24 the country, and the aforeſaid Vi. 
liam likewiſe. But for obtaining the writ of the lady the 
| | queen 


and for the withdraw- 
alled Loppings of certain great 
trees in a certain place called Gin spart within the patiſh 


FF Y ds od ado. - - ao . 
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queen of confoltation/in this behalf, the ſame Fob ſays that 


the branches called bebe of trees, for the tit hes of which » 

branches he the ſame Job the ſaid” William in the court- 

chriſtian aforeſaid drew in plea, where the branches of trees 

called Hornbeam-pollenger-Trees, growing in the aforeſaid 

place called Grine's- Park, within the pariſh of Taiden-Gar- 

non otherwiſe Garniſh aforeſaid ; and that the aforeſaid trees, 

upon which the branches aforeſaid grew, were topped and 

lopped before any of the branches aforeſaid, for the tithes of 

| which he the ſame John Molins drew in plea the ſaid William "2 
Soby, of the trees aforeſaid grew. And becauſe the aforeſaid 6, 

William Soby the fame tithes of the branches aforeſaid with- $a 

drew, he the ſame John, then being rector ofthe parochial 

church aforeſaid, the ſaid William in the court-chriſtian 

aforeſaid, before the prohihition aforeſaid in form aforeſaid 

thereof directed and delivered, for the withdrawing of the 

tithes of the ſaid branches drew in plea, as it was well law- 

ful for him to do. And this he is ready to verify, wherefore 

he prays judgment, and the writ of the lady the queen of 

conſultation in this behalf to be granted to him, &. 

And the aforeſaid William Soby ſays, that, by any thing Plaintiff de- 
by the aforeſaid John Molins above by pleading alledged, the urn. 
ſame John the writ of the lady the queen of conſultation by 
no means ought to have, becauſe he ſays that the plea afore- 
ſaid by the ſaid John in manner and form aforeſaid above by 
pleading pleaded, and the matter in the ſame contained, are 
inſufficient in law to obtain the writ of the ſaid lady the 
queen of conſultation, to which he the ſame William has no 
neceſſity, nor is by the law of the land in anywiſe bound to 
anſwer, wherefore for want of a ſufficient anſwer in this be- 
half he the ſame William Soby prays judgment, and his da- 
mages aforeſaid by the occaſion aforeſaid to be adjudged to 
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* 
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ave him, &c, PAT n e 
re- And the aforeſaid John Molins ſays, that the plea afore- Joinder in de- 
hen faid by him the ſaid John in manner and form aforeſaid above wurrer. 
Her by pleading pleaded, and the matter in the ſame contained, 

aid, are good and ſufficient in law to obtain the aforeſaid writ of 

the the ſaid lady the erer conſultation, which ſaid plea, and 

on- the matter in the ſame contained, he the ſame Joba is ready to 

gle- verify and prove as the court, &c. And becauſe the afore- 

\ibi- ſaid William Soby to that plea hath not anſwered, nor the 

the WW fame hitherto in any wiſe denied, he the ſame Jobn as before . | 

d of prays judgment, and the writ of the ſaid lady the queen ot 

Wil conſultation to be granted to him, &c. And becauſe the | 
the court of the lady the queen here is not yet adviſed of giving O uu 


their 


[+470] 


Tux CASE. 
Hill, Term 17 
Eiiz. | 
Hornbeam 


Pollengers tho hat h drawn him into the court-chriſtian, the 20th day of 


of che age of 
20 years and 
more, are not 
ſuch great 
wood as is in- 
tended by the 
ſtatute of 

45 Ed. 3. cap. 3. 
for they are not 
timber, nor 
ſerviceable in 
building, but 
only fit for 
fuel, and 
therefore if 
they are cut 
down a: that 
or any greater 
age whatever, 


tithe ſhall be 


paid for them, 
and by the 
1ame reaſon 
ti: he ſhall alſo 
be paid for 
branches and 
_ Toppings of 
them, tho* 
they are of the 
age of 20 years 
and more. S. P. 
Watſ. Compl. 
Incumb. 558. 
But ſee the 


contrary 
Degge 242. 


7 


Hillary Term 17 Elizabeth. in B. R. 


their judgment of and upon the premiſſes, day is given to 
the parties aforeſaid before the lady the queen at Weftmin/ 
ter until Wedneſday next after eighteen Faye of Eafter, is 
hear their judgments of and upon the premiſſes, becauſe the 
court of the lady the queen here thereof not yet, &. 

And ſo there 7 Continuances, becauſe the Cour 
would adviſe, until Hillary Term 17 Eliz. _ 55 


/ 


. ' 


T appears by the record that the plaintiff complains againf 
1 the defendant, for that whereas by the ſtatute of 45 Ed 
3. cap. 3. it is ordained that no tithes ſhall be given of great 
trees of the growth of 20 years and more, yet the defendant 


April in the 14th year of the preſent queen, for withdcay- 
ing the tithes of branches called Loppings of certain great 
trees growing in a place called Gine's-park within the pariſh 
of Thaidon-Garnon, and cut down by the plaintiff, where in 
fact the ſaid trees, and alſo the branches cut down, were of 
the growth of 20 years and more. And to this the defendant 
has pleaded in bar, that the branches called Loppings of trees, 
for the tithe whereof he ſued, were branches of trees called 
Hor nbeam-poliengers growing in the faid place called Gine's 
park, within the ſaid pariſh, and that the ſaid trees, u 

which the ſaid branches grew, were topped and lopped before 
any of the branches, for which the tithes were demanded, 


grew, and therefore that he (the defendant) bring perſon at 
ti 


the time of cutting them down, drew the plaintiff into ſuit 
for the tithes, as it was lawful for him to do. And upon this 
they demurred in law. > 7 . 

And the matter was argued at large at the bar by Athin/on 
on the one fide, and by Ander ſon on the other fide. And Bel 
an apprentice was alſo of counſel in the caſe. And he ſpoke 
to the matter the ſame day with the other counſel, after their 
arguments on both ſides. And it was ſaid againſt the defend- 
ant, that he ought not to have tithes here, becauſe the trees 
are old trees above the age of 20 years, in which caſe they 
are an inheritance, and for cutting down trees above the age 
of: 20 years a man ſhall have an action of waſte, and ſhal 


ſuy therein that the termor has cut them down to his diſberi- 


ſom. And if a man has an inheritance in the trees, and they 


2 Þ. Wms. 606 themſelves are an inheritance, from thence it follows that no 


per Ld. C. 


* 


2 inſt. 643, 


tithe ſhall be paid of them, for tithes are payable of the in- 


'creaſe of the inheritance, as of hay, apples, and ſuch like, 


where it is ſad 

_ thatthiscaſe —=.,:. - 12 ä „ | 1 

es denied to be Jaw, Paſch, 2 Jac, I. in the Caſe of Hall and Fittiplace. See 1 Lev. 189, 
Windham. T1713 , | 


which 


4 
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„ hich are chettels, but not of that which is an inheritance 
1 in itſelf, as trees above the age of 20 years are. And this is 
„proved by the (aid ſtatute of 43 Ed. 3. cap 3. which ordains 
he that touching tithes of great wood of the age of 20 years, or of 

greater age, a prohibition in ſuch caſe ſhall be granted upon at- 
110 tachment, as bath been uſed before this time; which words (as 
1 Bath been uſed hefore this time) (how us what the common law PR 
by was, and that at the common law tithes were not payable for (a) 2 loft. 
great wood before the faid ſtature, ſo that the ſtature is made $48, 643- 
4 in (a) confirmation of the common law. (5) And to this | 
eat purpoſe was cited the opinion of Belknap in 50 Bd. 3. inthe (% H. =. Ed. 
int caſe of an attachment upon a prohibition for a ſuit in the 13 Fi. 
f ſpiritual court for the tithes of great trees, where he fays, “ it cur Prohibi. 
"- never was ſeen that tithes were demanded of great trees, nor tion 7. Bro. 4. 


cat of timber,” which ſaying of his was within five years of the“ Ce, Sk | 


in making of the ſaid ſtatute of 45 Ed. 3. So that he, who 


in lived in the time before the act was made, teſtiſies that there 


of never was an inſtance before the act where tithes have been 
ant paid of ſuch great trees, and the reaſon thereof is, becauſe 
eg, they were an inheritance of themſelves. And as tithes ſhall 
led not be paid of the trees themſelves, ſo ſhall not they be paid 
'r of the branches which come of the loppings and toppings of 
Jon the great trees, for if the tree itſelf, which is the principal, 


ore be excuſed from paying tithe, fo ſhall the branches thereof, 
ed, which follow the degree of the principal, be alſo excuſed, and 


20 years and more, which age makes them to be accounted 

bus great trees themſelves. And for theſe reaſons it was prayed 
| that the defendant might be convicted of the contempt. 

jo And the juſtices did not argue the matter openly, but at 
all laſt they agreed among themſelves that tithes were due to the 


oke defendant in this caſe, and _ granted him a conſultation. 
57 And becauſe they did not openly declare the reaſons of their 
- 2 I afterwards enquired them of Fray chief juſtice 


be) and his companions gave the judgment, was, becauſe the 


1 it HY eſpecially in this caſe, becauſe the branches are of the age of 


gland, who told me that the reaſon, upon which he 


wo trees are of a baſe nature, and are not timber, nor can be of 


any ſervice in building, for they cannot in their nature en- 
dure long, but they are only fit for fuel and other trifling uſes. 
hey And therefore if the hornbeams themſelves had been cut 
00 Bf down, tithes ſhould have been paid for them, and by the 
ame reaſon they ſhall be paid for the boughs and branches of 
ike them; for the branches, which are of the age of 20 years 
ind more, ſhall be of the ſame nature with the trees = — 


<3 
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Curia, Which they ſpring and grow, and of no ot her nature. (c) Fot 
(.) See 2 Inſt. if the tree itſelf it privileged from tithes, ſo ſhall the ger. 
643. e. mins above 20 years of age which grow from it be priri. 
715 Abr. leged, as the germins of that age of oak or aſh, and ſuch 
640. pl. 3, 4. like, ſhall be exempt from the payment of tithes as well a; I 
Watſ. Compl. the oak or aſh itſelf ſhall, for he ſaid that a branch above 20 
2. 4 years of age of an oak, or aſh, or the like, may be of ſervice 
in building, and therefore it ſhall be exempt from tithe, az 
() 2 Inſt. 643. well as the principal tree ſhall. But hornbeams ſhall pay 
1 * tithes, tho' they are of the age of 40 or 50 years, as haſels, 
Degge 242. or ſhallows, and the like, ſhall do, and the great wood ſpe- 
2 Danv. Abr. cified in the ſaid ſtatute is to be intended of wood which con- 
— §. in ſiſts of trees of value, (d) as of oaks and aſhes, and elms, 
(e) See the and ſuch like, but not of (e) hornbeams, (J) ſallows, haſels, 
books above maples, and the like, which in all ages ought to pay tithes, 
1 hor and ſo ſnall the branches which ſprout from them, of what 
Caſe age ſoever the ſame be. And all this he ſaid to me, and for 
P. re- this reaſon they granted the conſultation, as he ſaid. And 
84 the judgment and conſultation, after divers continuances, 
1 Kol Abr. were as follows. e | 
66... | | Ys =P 
Cro. J. 199. pl. 29. But Watſ. Compl. Incumb. ſays that peradven it 
— 9 — — of the ooh 4 to put theſe fort of trees to om __—— 1 


ny eee or more, from the payment of tiches, No. 30, uur 
v. Spencer. 


[+471] + At which day before the lady the queen at 'efminſter 
The Judgment came the parties aforeſaid by their attornies aforeſaid, where- 
| upon all and fingular the premiſſes being ſeen and by the 
court of the ſaid lady the queen here more fully underſtood, 
and mature deliberation being thereupon had, for that it 
ſeems to the court of the ſaid lady the queen here that the 
plea of the aforeſaid John Molns above by pleading pleaded, 
and the matter in the ſame contained, are good and ſuffici- 
ent in law to preclude the faid William Soby trom having his 
| action aforeſaid againſt the ſame John, and to obtain the 
„1 Jodgments writ of the lady the queen of conſultatian ro the ſame John, 
317. it it conſidered * that the aforeſaid V illiam take nothing. by 
| his bill aforeſaid, but for his falſe claim therein be in mercy, 
dec. And the writ of the lady the queen of conſultation to 

the ſame Jobs in this behalf is granted, . | 

The Writ of And he writ of conſultation was thus. 
Conſultation, ** Elizabeth by the grace of God of England, &c. To the 
« reverend and excellent man John Hammond doctor of laws, 
s official of the conſiſtory court of the biſhop of London lau- 
© fully conſtituted, grecting- Hath ſhewn unto us Jab. 
& Melins reQor of the parochial church of Thaidon-Garnm 
| « otherwilc 


8. 
folved 
Jac. 4 


* 


« in the court - chriſtian before you had impleaded William 
«© Soby of Thaidon-Garnon otherwiſe Garniſb aforeſaid, of this 
« that the ſame William the tithes of 100 cart-loads of com- 
| «« huſtible wood called Loppings of trees, in and of a certain 


« Garniſh, and to him the ſaid. Jobn Molins in right of the 
« reQory aforeſaid belonging, to the ſame John Molins had 
« refuſed to pay, the aforeſaid William Soby late in our court 
ic before us ſuggeſted, that whereas in a ſtatute made in a 


« after the conqueſt in the 45th year of his reign held, among 
« other things it was ordained, that of great trees of the 
4% growth of 20 years and more tithes ſhould not be given, 
« and thereupon a certain prohibition at the petition of the 
« aforeſaid William to the ſame William we granted, and the 
« ſame to you cauſed: to be directed, by reaſon: whereof you 
« have delayed and yet do delay to proceed in that cauſe ; and 
« becauſe upon examination of the ſuggeſtion. aforeſaid it 
cher « manifeſtly appears to us that the ſuggeſtion of the aforeſaĩd 
4% William in our court before us, as aforeſaid, is wholly con- 
« trary to truth, we therefore being willing that what juſtice 


« otherwiſe Garniſh in the county of Eſer, that whereas he 


« wood called Gine's-park growing, arifing, and happening, 
« within the aforefaid pariſh of Thais 3 nn 


« parliament of lord Edward late wing of England the third 


ſur « adviſes in the premiſſes be done to the parties aforeſaid, 
re « fignify to you that in the cauſe aforeſaid, as far as con- 
the «cerning the tithes of the combuſtible wood aforeſaid called 


od, % Loppings of trees before you is only litigated, our royal di 

it 66 = and the laws and ſtatutes oliver realm of 2 
the * that behalf wholly unhurt, you may lawfully proceed, and 
ed, « further do what to the juriſdiction ecclefiaſtical you ſhall 
ici- « know to appertain, our ſaid prohibition to you before di- 
his « reQted to the contrary in any wiſe notwithſtanding. Wit- 
the L neſs, to.” 2 iv 5 i A Yo 


by From this record, which is agreeable with the common prac- 
cy, tice at this day, the reader may obferve the method of proceeding 
to nw made uſe of to attain a conſultation in theſe caſes, which dif- 


fers much from the ancient method, as I take it ; and al it di 
ſers much therefrom, ſo it ſeems to me to be the worſe order and 
the form of proceeding in theſe ſuits. For at tbis day upon a ſur- 


757 miſe to have a probibition, it is uſual for him who makes the ſur- 
w- 7 to be bound in an obligation or recognizance to exhibit a bill 
bn attachment againſt the party who ſues in the court-chr ſtian, 
10 good us the ancient method upon a writ of ſcire facias quare conſoltatic non debeat 


and 


Nota bene by 
the Reporcer. 


That the mo- 


fe dern ſorm of 


proceeding to 
a'taiv a Con- 
fultution by 
way of a bill of 
wean 
upon a prohi- 
ik is nat ſo 
regular and 
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and againſt whom the probitition was awarded, i be againſt 
whom the prohibition was ee wor 3: which is dont 
to the end that the party who ſues in the court-chriſtian may be 
brought into court, and anſwer to the Mie of the furmiſe, which 
is contained in the body of the bill of attachment, and avoid it; 
if le can, either for falſity or for any other mattor, and there 
upon the parties may join ifſue or demur in law, and if upentrial " 


tet demurrer the matter. paſſes for the deſandant (who ſued in the Wh to 


court chriſtian), then he ſhall have a conſultation direted to | 
the ſpiritual judge to proceed, which grant of a conſultation ſeems 1 


to me to be very ſtrange. For in ſuch attachment upon a prabi. « 


bition the defendant is not attor in the king's court againſt the * 
plaintiff, but is merely a defendant, as other defandants are in A 


per ſonal actions, or in ſuits founded upon other contempts, 'and il © 


' proceeded in the ſpiritual court contrary to 


Regiſt. 71. 
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and fair ſuit ; and alſo:to furmiſe that he has proceeded contraty 


the attachment is ſued againſt him as againſt an offender who has va 

| | fern in who 
which caſe if it 1s found or confeſſed: that he has done ſe, be 5p 
ought to: be convicted of the contempt, and de impriſoned e] 
ned; and if it be found that be has not proceeded in the; ſpirt- 
tual court contrary to the prohibition, then he qught- to-bave 
Judgment to go without day. But to plead upon-the- attachment 
touching the right 7 the tithes, and, if it is found for thi dt. 
fendant, to grant him a confultation, as the fo: of the: judy- 
ment, is not (as I apprehend) con ſonout to the ancient form an 
courſe. of law ; and ta make uſe of ſuch a circumſtance as to have 
him, at whoſe ſuit the prohibition was granted, bound to exhi- 
bit an attachment without any. proceſs awarded, and ſo te bring 
him in voluntarily, where in appearance he is. compelled inve- 
luntarily to anſwer, ' ſeems rather to be a confederacy than à dus 


te the prohibition, where in fatt he has not, is a falſbood and u 
lie. And if be who is. hound to exhibit bis hill upon an attach. 
ment will not do it when he is required, but will forfeit his bond, 
then the king ſhall have the forfeiture, inaſmuch as the bond is 
uſually made to him, and not to the party; and then the part) 
has no way to bring him, who had the prohibitian, into court to 
plead with him, which wauld be a great defed in the law, if 
there was no other. means to bring the party into court, and i. 
proceed to trial upon the matter. But there is in the tegiſter a 
writ, which is called .aicire facias quare conſultatio non de- 
beat concedi poſt - prohibitionem, which writ the party who 
ſued in the ſpiritual court, and was delayed by the prohibition, 
Shall have againſt him abe obtained the probibition ; + and this 
writ vecites the Veen and the prohibition granted thereupon, 
which is to the hurt or diſheriſon of him againſt whom "= Per- 

| | ibitian 


„ U . K můnsm m ůͥůuͥ);!'!!ß̃ MT ww we cr ER wa a _ 


-* Soby verfur Molins. in B. M. 


to ſhew © have or know any thing toſay for himſelf 
c our ſaid writ of ohibition ought not to be revoked; and 


« official or other judge ſpiritual, c. to proceed in the cauſe 
« aforeſaid, and to do further and receive what our courthath 
66 conſidered in this behalf.“ And as it may not be imbroper 
to recite the writ, it here follows word for word. © 
« The king to the ſheriff of Ee greeting. Whereas we 
ec lately, at the profecution of homas and Roger ſuggeſting 
to us that the chappel of Roger is ſituate within the'manor 
« of the ſaid Thomas, that the ſaid Roger holds the chappel 
«© aforeſaid of the advowſon of the aforeſaid Thomas, and that 
* the ſaid wn and all his predeceſſors parſons of the chap- 
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* the demeſn-lands of the ſaid Thomar of the aforeſaid matiof, 
« and of certain his tenants of the faĩd manor, of the gift of 
te the anceſtors of the aforeſaid Thomas fametime lords of the 
* ame manor, from time immemorial had perceived arid 
„had, and that E. Spar# parſon of the church of Niger 
* claiming thole tithes. to belong to his church aforeſaid, r He 
«(aid Thomas.and Roger theres had drawn in plea before 
te the official of the biho of Lintcoln in the court-chriſtian, 
* and for that the plea aforeſaid, as it was ſaid, touched us 
* and our erown and dignity, becauſe the advowſon of the 
** chappel aforeſaid to us might desde by reaſon of ward - 
© ſhip or eſcheat, becauſe alſo the like tithes in certain our 
* demeſnes we have beſtowed, and hitherto have uſed to he- 
* ſtow, and alſo many great men of our realm of \ England. 
© ſuch tithes in their demeſnes have likewiſe uſed to beſtow, 


turn out to the derogation of our royal dignity in this | 
half attempt, by reaſon of which prohibition the ſame of- 
* ficial, as we have heard; hath delayed and yer'doth delay 
* to proceed in that cauſe, to the no ſmall loſs and grievance 
of the ſaid L. and to the manifeſt danger of the diſheriſon - 
* of his church aforeſaid : And now on the behalf of the ſaid 
L. it is humbly prayed unto us, that whereas in the articles 
"to the prelacy and clergy of our realm of England lately 
” granted it is contained, that in tithes, oblations, obven- 
tions, and mortuaries (when they are propounded under 
* theſe names) our royal prohibition ſhall hold no place, we 
would be willing to order our ſaid writ of prohibition to be 
" fevoked, and to award our writ of conſultation to the afore- 

— « faid 


* 


« our other writ of confultation' be awarded to the aforeſaid 


tc pel aforeſaid all tithes get ee ariſing from 


ve prohibited the ſame official that he ſhould nat hold that 
* plea in the court-chriſtian, nor any thing which mighe 


3ibition war granted, and it requires the Jeri to warm the jarl . 


— 
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© ſaid official to proceed in the cauſe in this behalf, we bein 

e willing that what ſhall be juſt be done to the parties afor, 

s ſaid in the premiſſes, command you that you make 

„ known to the aforcſaid Thomas and Roger that they be jy 

our chancery on the morrow. of the Epiphany of our Io 

4 next coming, wheteſoever it ſhall then be, to ſhew if the 

have or know any thing to ſay for themſelves why our ſail 

<« writ of prohibition ought not to be revoked, and our other 

« writ of conſultation, io. be awarded to the aforeſaid. official 

« to proceed in the cauſe aforeſaid, and to do further and e 

#6 ceive what our court ſhall conſider in this behalf. And 

, have you there the names of thoſe by whom you ſhall 

„ make this known to him, and this writ. Witneſs, C. 
TT I OORRERgs DOVER 

F. N. B. 54. c. This writ Fitzherbert makes mention F in his natura bre. 

vium at the end of the writ of conſultation, and he ſeems 10 al 

low of it. And as the writ above was returned into the char 

cery, ſo. one may have the like writ in every other court whid 

grants writs of prohibition, returnable before the judges of th 

Same court, and upon every cauſe ſufficient ta annul the probiki 

tion. And when the defendant appears upon the writ, be ma 


* 


anſvuer to the matter contained in the ſcire facias (for it compri- 
fes the ſubſlauce of the matter), or if it is neceſſary to male 4 & 
claration, the plaintiff may declare upon the writ, and thi & 
.fendant. may anſwer to the matter which the e e the ſcite 1 
facias bas objected againſi the ſurmiſe upon which the probili- fc 
tion was founded, and thereupon they may proceed in plea, and (: 
by that means the right and title of the tithes may be tried; ov pi 
\ 4 it is found fer the plaintiff in the ſcire facias, then he ul 5 
Laue judgment to have a * according to the regusſ 7 
his writ of \cire facias, and if it is found againſt the plaintiy th 
. then the prohibition ſhall ſtand in force, and he ſhall be barred af 
From having a conſultation. And this method FA proceeding ſeen! af 
10 me 10 be more agreeable with the law than the other, and iber. 5 
fore I would adviſe. the ſtudent to put in praftice this writ, au- at 
MMCGCCNAS 7 Sa 
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+ 4 report made in Hillary Term in the eighteenth year'of the 
' reign of queen Elizabeth of ibe opmions of Dyer thief juſtice 
of the common bench, and , Barham one of 'the queen's 

erieants, juſtices of afſize and gavl-delivery in the county of 
Watrwicks in certain caſes of felony which came before them at 
their Jaffe of gaol-atlvery held at Warwick on Friday in 
- the third week of Lent in the fifteenth year of the reign of 
queen Elizabeth, thgrecord whereof here follows. 
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8: county of Warwick before pr Dyer knight her 
chief juſtice of the bench, and Nicholas Barham one of her 
ſerjeants at law, juſtices of the ſajd lady the queen to deliver 


the gaol of the priſoners therein being aſſigned, at Warwick 


on Friday in the third week of Lent in the 15th year of the 
reign of the lady Elizabeth by the grace of God of England, 
France, and Ireland queen, defender of the faith, Sc. 
Jobn Saunders late of Greneborougb in the county aforeſaid Warw. 
huſbandman, and Alexander Archer late of Framton in the 

county aforeſaid yeoman, being taken for this that they 
were indicted before the juſtices of the peace and alſo of ge - 
neral gaol- delivery of the county aforefaid, of this that the 
aforeſaid John Saunders, the a0oth day of September in the 
14th year of the reign. of the lady the queen: now, with 
force and arms, &c: at 'Greneboraugh in the county afore- 
ſaid, being feduced{'by the inſtigation of the Devil, two 
pieces of à Toaſted apple mixed with poiſon called © arſenick 
and 1 to one Eleanor Saunders daughter of the ſame 
Jahn feloniouſly gave and miniftred, with an intention that 
the aforeſaid Elganor might die hy the operation of the poiſon 
aforcſaidcalled ar ſenict and reſcacre, which ſaid Eleanor, 
after the receipt of the ſame piedes of apple aforeſaid ſo 
mixed with the poiſon aforcſaid into her body, of the paiſon 
and the operation of the ſame fłom the aforeſaid 20th day of 


> 


* 


September in the e Fry aboveſaid unto the 22d day of 


September then next lowing languiſhed, on which ſaid 
22d, day of September the aforeſaid Eleanor of the poiſon 


aforeſaid died, and fo the aforeſaid Fohn Saunders the afore- EC 


aid Eleanor ihe day and year aroreſaid at Greneborcugh afore- 
ſaid in the county aforeſaid voluntarily and feloniouſly killed 
and murdered, againſt the peace of the ſaid lady the queen 
now, Cc. And that the aforeſaid Alexander Archer, be- 
fore the murder aforeſaid by the aforeſaid John ' Saunders in 
form aforeſaid done and perpetrated, viz. the 16th day of 

Parr II. hs » - September 
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September in the 14th year aboveſaid, at Greneborough afore- 

| | ſaid in the county aforeſaid, the aforeſaid Fohn te do and 
perpetrate the murder aforeſaid. feloniauſly procured and ad- 

| viſed, againſt the peace of t hie ſaid lady the queen now, &.. 
come before the juſtices here by the ſheriff brought to the 
bar, and being ſeparately aſked, as well the aforeſaĩd Fob; 
Saunders as to the principal fact of the felony. and murder 
aforeſaid, as the aforeſaid Alexander Archer of the acceſſary 
of the ſaid felony and murder, how they will acquit them- 
ſelves thereof, they ſay ſeparately that they are not, nor 
either of them is, guilty thereof, and of this of the good and 
ill they ſeparately put. themſelves upon the country; thete- 
fore let a jury come thereon: The jurors being called come, 
who to ſay the truth in the premiſſes being choſen, tried and 
ſworn, ſay upon their oath that the aforeſaid Jobs Saunders 
is guilty of the principal fact of the felony. and murder afore- 
ſaid. And the jurors aforcſaid further ſay upon their oath; 
that the aforeſaid Alexander Archer is guilty of. the aceeſſatj 
of the felony and murder aforeſaid; the goods or chattels, 
lands or tenements of the ſaid John and Alexander, or eithet 
of them, none, Cc. Therefore let the aforeſaid John Saun- 
ders be hanged until, &c. And becauſe the aforeſaid juſ- 
tices here will adviſe themſelves of and upon the premiſſes 
before they give judgment thereon. againſt the aforeſaid 
Alexander, day is given to the aforeſaid Alexander here un - 
til next, Sc. And in the mean time he is ſent back to the 
gaol aforeſaid in the cuſtody of the ſheriff of the county aſore · 
ſaid, there to tarry and ſafely to be kept until next, &c. on 
the peril that falls thereon. . 83 r 
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The C As E. T7 appears by the record that John] Saunders late of Grent- 
If A. intendins L Forough in the county of 'Warwick\ huſbandman, and 
to kill his wits Alexandtr Archer, late of Framton in the ſaid county yeo- 
gives her a poi- man, were arraigned before the juſtices upon an indictment, 
beg apple, for that the aforeſaid" Jobs Saunders, the 20th: day of | Se- 

ignorant of i tember in the 14th year of the reign of the preſem queen, 
gives it to a with force and arms, fc. at Greneborough in the _ 


child againſt aforeſaid, being ſeduced by the inſtigation of the Devil, 
whom A ne- 5 load 

ver meant any | N iouſly 
againſt his will and perſuaſion, and the child cats it and dies, this 7 marder in A. and u poi 


harm, and | 
ſoning by him, but the wife, becauſe ignorant, is not guilty. S. P. Crane, Jul. 23. 24 
Lamb. Juſt. lib. 2. cap. 7. fo. 242. Dalt. Juſt. cap. 145, ſ. 8. 3 Inſt, 51. H. P. 


H. P. C. 431. 1 Hawk. P. C. 79. f. 7. 84.1. 42. 2 Hawk. P. C. 316. 18. Lane 47. Jenk. 
290. pl. 29. Bac. Max. reg. T5. 1 Finch 63. 2 Finch 215. 3 Bac. Abr. 663. 670. See ke 
eaſe 9 Co. 81, Agnes Gore's caſe. ls Lett n 5125 05 
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The Queen venus Saunders and Archer, at Warwick Aﬀſizes.. 
loniouſſy gave and miniſter'd to one Eleanor Saunders his 


d daughter two pieces of a- roaſted apple mixed with poiſon 
| called arſertich and roſeacre, with an intent that ſhe might 


980 die by the operation of the ſame poiſon ; which ſaid Eleanor, 
after the receipt of the ſame pieces of apple ſo mixed with 
poiſon aforeſaid into her body, languiſhed of the poiſon and 
the operation thereof from the aforeſaid 20th day of Septem- 
ber in the ſaid 14th year unto the 22d day of September then 
next following, on + which ſaid 22d day of September ſhe died [ + 474 “J 
of the poiſon aforcfaid: And that the aforefaid Alexander 
- Archer before the murder aforeſaid by the ſaid Jobn Saunders | 
in form aforeſaĩd perpetrated, viz. the 16th day of Septem- 
ber in the-faid rath year, at Greneborough aforeſaid, feloni- 
ouſly procured and adviſed the faid. John Saunders to do and 
perpetrate the murder aforeſaid, againſt the peace, Tc. 
And upon their arraignment they pleaded, not guilty, and 
a jury was empanneled to try them. And upon their ex- 
: aminations and the evidence given (as I was credibly in- 
formed, for I was not preſent,” and therefore what J here 
teport is upon the relation of the ſaid juſtices of aſſize, and 
of the clerk of affize) the truth of the matter appeared to the 
juſtices to be thus. The ſaid John Saunders had a wife 
whom he intended to kill, in order that he might marry 
another woman with whom he was in love, and he opened 
his defign to the faid Alexander Archer, and defired his aſ- 
ſiſtance and advice in the execution of it, who adviſed him 
to put an end to her life by poiſon. With this intent the 
faid Archer bought the poifon, viz. arſenick and roſeacre, 
and delivered it to:the ſaid John Saunders to give it to his 
wife, who accordingly gave it to her, being fick, in a roaſt- 
ed apple, and ſhe eat a ſmall part of it, and gave the reſt to 
the ſaid Eleanor Saunders an infant about three years of age, 
who was the daughter of her and the ſaid John Saunders her 
huſband. And the ſaid Fohn Saunders ſeeing it, blamed his 
wife for it, and faid that apples were not good for ſuch in- | 
fants, to which his wife replied that they were better for ſuch + 
infants than for herſelf ; and the daughter eat the poiſoned 
apple, and the ſaid John Saunders her father ſaw her eat it, 
and did not offer to take it from her, leſt he ſhould be ſuſ- 
pected, and afterwards the wiſe recovered, and the daughter 
died of the faid poiſon. | HR; on 
And whether or no this was murder in John Saunders the 25 
father was ſomewhat doubted, for he had no intent to poiſon 7 
his daughter, nor had he any malice againſt her, but on 
the contrary he had a great affection for her, and he did 
| . 2 L not 
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Ni. Queen verſus Saunders and Archer, at Werwick Aſſizes · 
not give her the poiſon, but his wife ignorantly gave it her, 


and afthough he might have taken it from the daughter, 
and ſo have preſerved her life, yet the not taking. it from 
her did not make it felony, for it was all one whether: he 
had been preſent or abſent, as to this point, inaſmuch as he 
had no malice againſt the daughter, nor any -inclination to 
do her any harm. But at laſt the ſaid juſtices, upon conſi- 
deration of the matter, and with the aſſent of Saunders chicf 
baron, who had the examination of the ſaid, Jobn Saunders 
before, and who had ſignified his opinion te the ſaid juſtices 
(as he afterwards ſaid to me) were of opinion that the faid 
offence was murder in the ſaid John Saunders, And the tea - 
ſon thereof (as the ſaid juſtices and the chief baron told me) 
was, becauſe the ſaid John Saunders gave the poiſon with an 
intent to kill a perſon, and in the giving of it he intended 
that death ſhould follow. And when death followed from 
his act, although it happened in another -perſon-than her 
- whoſe death he directly meditated, yet it ſhall be murder in 
him, for he was the original cauſe of the death, and if ſuch 
death ſhall not be puniſhed in him, it would go unpuniſhed; 
: for here the wife, who gave the poiſoned apple to her daugh- 
„And there- ter, cannot be guilty of any offence, becauſe ſhe was“ 7 
fore for the norant of any poiſon contained in it, and ſhe: innocentiy 
ſame _— it gave it to the infant by way of neceſſary food, and there- 
| eee to fore it is reaſonable to adjudge ber innocent in this caſe, and 
. give to C. to charge the death of the infant, by which the queen has 
and B not loft a ſuhject, upon him who was the cauſe of it, and who 
— intended death in the act which occaſioned the: death here. 
poiſon gives ; N 3 
it to C. who (@) But if a man prepares poiſon, and lays it in ſeveral 
dies of it, this parts of his houſe, with an intent to kill rats and ſuch fort of 
| is nooffence in, nine, and a perſon comes and eats it, and dies of it, 
B. tho it is a 3 ; ; | 
murder in A. this is not felony in him who prepared and laid it there, be- 
Kely 53. cauſe he had no intent to kill any reaſonable -creature. 
H. P. C 218. (5) Bu: when he lays the poiſon with an intent to kill ſome 
(a) ꝙ Co.81. reaſonable creature, and another reaſonable creature, whom 
8 Jorg. 250. he does not intend to kill, is poiſoned by it, ſuch death 
3 4% ſhall not be diſpuniſhable, but he who prepared the poiſon 
H P. C. 50. ſhall be puniſhed for it, becauſe his intent was evil. And 
1 H. H. P. G. therefoie it is every man's buſineſs to foreſee what wrong ot 
p< miſchief may happen from that which he does with an il. 
" Dalt. Juſt. cap. intention, and it ſhall be no excuſe for him to ſay that he iv- 
145, 1.8. tended to kill another, and not the perſon killed. (c) Fot 
e! Ante 273 tabs wa I 5 Limbs uſt. 1 fo. 24% 
Dalt. Juſt. cap. 145, ſ. o. Crompt. Juſt. et, 24. H. 5. 2 50. I 51 H. s . Hawk. 


P. C, 8 3, 41. 3 Bac. Abr. 670. And with this agrees Brafon, ſo. 155. 4. Si quiz unum peres/e 
{erit et ocaiderit, cum aliumpercutere vellet, in felonia tenetur. = es 
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The Queen verſus 9 : 


if a man of malice prepenſe ſhoots an arrow at another with: 

an intent to kill him, and a perſon: to whom he bore no 

malice is killed by it, this ſhall be murder in him, for when 

he ſhot the arrow he intended to kill, and inaſmuch as he 

directed his inſtrument of death at one, and thereby has 

killed another, it ſhall be the ſame offence in him as if he 

had killed the perſon he aimed at, for the end of the act 

ſhall be conſtrued by the beginning of it, and the laſt part 

ſhall taſte of the firſt, and as the beginning of the act had 

malice pre penſe in it, and \conſequently imported murder, 

ſo the end of the act, vix. the killing of another ſhall be in 

the ſame degree, and therefore it ſnall be murder, and not 

homicide only. (d) For if one lies in wait in a certain place n 
to kill a perſon, and another comes by the place, and he e 
who lies in wait kills him out of miſtake, thinking that he is * Juſt. 


the very perſon whom he waited for, this offence is murder lib. a. cap. 7. 


in him, and not homicide only, for the killing was founded Fa p. 


upon malice prepenſe. So in the principal caſe, when John 145. 59. 
Saunders of malice prepenſe gave to his wife the inſtrument 
of death, viz. the poiſoned apple, and this upon a ſubſequent 


| accident killed his daughter, whom he had no intention to 


kill, this is the ſame offence in him as if his act had met 

with the intended effect, and his intention in doing the act 

was to commit murder, wherefore the event of it ſhall be 

murder. And ſo the juſtices declared their opinions to the 

jurors, whereupon they found both the priſoners guilty, and | 

Jebn Saunders had his judgment, and was hanged. [+475] 
+ But the moſt difficult point in this caſe, and upon which 18 A. perſuades 


the juſtices conceived greater doubt than upon the offence of B. to poiſon ©. 75 


the principal, was, whether or no Archer ſhould be adjudged ror 


| accelſary ro the murder. For the offence which Archer com- poiſon to C. 


mitted was the aid and advice which he gave to Saunders, and who cats part 
of it, and gives. 


that was only to kill his wife, and no other, for there was are t b. 


no parol communication between them concerning the daugh- bo is killed 


ter, and altho* by the conſequences which followed from the by it, A. is not 
giving of the poiſon by Saunders the principal it ſo happened — of 
that the daughter was killed, yet Archer did not preciſely P. becaufe it 


procure her death, nor adviſe him to kill her, and therefore was not the di- 


whether or no he ſhould be acceſſary to this murder which rec and im- 
happened by a thing conſcquential to the firſt act, ſeemed to perm 


done in 


ance of A's, command, but hap ed accidentally throꝰ the act of C. to which A. was no wiſe | 


api and his command ſhall not be carried over to any other than to thep erſon 3 
H, P. . 436, 61 7+ | 


4 


wk. P. C. 316, $ 18. Bac. Max. reg. 1 


him. S. P. Crompt. Juſt. 42. pl. 10. Lamb. — lib 2. cap. + 288. H. P. C. 41. 2 my ; 
2 . 


Dale, Juſt. cap; 161, 6 . 
«8-4 : 9 +} 
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The Queen verſu Saunders and Archer, at Warwick Afizes. 
them to be doubtful. For which reaſon they thought proper to 
adviſe and confider of it until the next general goal delivery, 
and in the mean time to conſult with the juſtices in the term. 
Any thercupon it was entered thus in the record, viz. Ang, 
becauſe the aforeſaid juſtices here will adviſe themſelves of and up- 
on the Ai before they give judgment thereon againſt the 
— exander, day is given to the aforeſaid Alexander 
here 2 c. And in the _ — is ſent back ta _ gaol 
aforeſaid, in the cuſtody of the ſheriff of the county afbreſaid, there 
| 3 and be ſafely $4 until . Sc. on the 51 that Hall 
fell thereon, c. And at the next gaol delivery the matter was 
reſpited until the next afterwards, and fo from ſeſſion to ſeſ- 
ſion until this preſent term of St. Hillary anno 1575, at 
which time, upon conference before had with the juſtices of 
both benches, they were agreed that they ought not to give 
judgment againſt the ſaid Alexander Archer, becauſe they took 
the law to be that he could not be adjudged acceſſary to the 
ſaid offence of murder, for that he did not aſſent that the 
daughter ſhould be poiſoned, but only that the wife ſhould 
be poiſoned, which aſſent cannot be drawn further than he 
gave it, for the poiſoning of the daughter is a diſtin ons 
from that to which he was privy, and therefore he ſhall not 
be adjudged acceſſary to it; and ſo they were reſolved before 
this time. And altho' they were fo agreed, yet, rather than 
make a precedent of it, they reprieved him Com one ſeſſion 
to another for divers ſeſſions, to the intent that he might 
purchaſe his pardon, and by that means be ſet at liberty. 
And this the lord Dyer told me, to whom I ſhewed this re- 
port this preſent Hillary term anno 18 Eliz: and he approved 
| ok it, as did alſo ferjeant Barham, to whom I ſhewed it. 
Neta bene by Note, it ſeems to me reaſonable that he who adviſes or commands 
the Reparter, n unlawful thing to be done ſhall be adjudged acceſſary to all (a) 
(a) g1nft. 5x. that follows from that ſame thing, but not from any other diſtin 
Dalt. ag cap. thing. (b) As if I command a man to rob ſuch a one, and he at- 
* 23 * tempts to rob him, and the other defends himſelf, and a combat en- 
316, f 9. fuss between them, and the perſon ee ce to be robbed is killed, 
(5) Lamb. Juſt. { Iball be acceſſary to this (c) murder, becauſe when he attempted 
lib. 2 cap. 7. #0 rob him, he purſued my command, and then when he purſued my 
| fo. 246. = command, and in the execution thereof another thing happened, J 
Crempt. Juſt. ht i | . 
43-pl. 34, oeugbt in reaſon to be deemed a party therein, becauſe my command 
H. P. C. 411. by 
1 HH. p. C. 617. 2 Hawk. P. C. 3x5, C. 18. Dalt. Juſt. cap. 161, ſ. 5 Note, as this caſe is 
here 8 it feems to make the commander acceſſary to the murder, altho the perſon affaulted 
and was not robbed purſuant to the command. IE | 
10 Hereby- note that this offence. is murder in him that killed him, Crompt. Joſt. 23. 
pl. 13. Fe | 
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foundation thereof, and which naturally tended to endanger the life 2 Hawk. Pie. 


manded to burn; for if he did not know it, but miſtook another for it, and intending only 


a . 
L y * 
ETON 15 
Wee 
1 "4 


vs the cauſe of it, (d) Se if Icammand one ta beat another, and © 5: Proc. 
he teats him/o that he dies thereof, T ſhall be acceſſary tothirmur- 47; % Hl. K 
der, for it is a conſequence of my command, which was the original P. C. 435,617. 


the other. (e) Saif I command one to burn the hauſe of . S. 3. <P SE 
niouſly in the night, and he dbes ſo, and the fire thereof burns Crompe. Jul. 
another houſe, I. ſhall be acceſſary to the burning of the other houſe, 23. pl. 1a. 43- 
ſo that altho 1 am. afterwards pardoned for being acceſſary to the N | 
burning of the houſe of F. S. yet I ſhall be hanged for the burning af 7. to, 286 
the other houſe, for inaſmuch as the burning of the ſecond houſe fol- Dalt. Jo ſt. 
led from my command, and I am clearly acceſſary to the burning cap. 281, . $. 
of the firſt houſe, I ought alfa gn reaſom to be adjudged acceſſary to — 18 
all that followed from the burning of the firſt hauſe. But af 1 cam- beat C. with a 
mand him to burn the houſe of ſuch a one, whom he well (7 all wanc ar 
and he burns the houſe of another, there TI ſhall not be acceſſary to e all 
this, becauſe it is another diſtinti thing, to which I gave no aſſent human reaſon 


him to fleal a white horſe, and he ſteals a yellow 1 W this differs 3 Ten ö 
direct TY my command, and my conſent cannot be carried over wounds him 
to it, for there is not the leaſt connection or affinity between this e A 1 

ereot he 


act and my command. () And ſa if I command a penſen to rob qies, it ſeeme 


glary, mand of any: 
thing that 
| _ 1 | 
3 | cauſe death, 
B. has varied. from my command in ſubſtance, and not in circumſtance, 1 H. H. P. C.436 
(e) Lamb. Juſt. lib. 2. cap. 4. fo. 28. Crompt. Juſt. 43. pl. 36. 2 Hawk. P. C. 315, 118. 
Collige ex hoc. that if one maliciouſly intends to burn the houſe of A. only, and not the houſe. 
ef B. and yet in burning the houſe of A. the houſe of B. happens to be burnt, in this caſe the 
burning of the h-uſe of B. is felony; and the party may be indicted as having maliciouſly 
bu-ne it, 3 Inſt. 67. H. Pp. C. 85. 1. H. H. P. C. 569. 1 Hawk. P. C 106, f. . 
J) Note well the words here made uſe of by Plozoden {which be wvell bnows) whereby ſer- 
jeant Hazekins ſeems to think it is implied, that it is a neceſſary ingredient in this caſe, to 
make the e:mmander no acceſſary, that the perſon knew the houſe which be was com- 


tn bang the houſe which he was commanded to burn, happen by ſuch miſtake to burt 
1 ** may probably be argued chat the commander 1 to be eſteemed an acceſſa 
his urning, becauſe it was the direct and immediate effect of an act wholly influ 
ns; and intended to have purſucd it, 2 Hawk. P. C. 316,f. 22. But this caſe "_ 
< without theſe words in * Juit. 42, pl. 11. Lamb. Juſt, lib. 2. wo 7. fo. 287. 
b 98 cap 161, f. 5 (E Crompt. Juſt. 42. pl. 12. x. H. H. P. C. 617. 2 Hawk, 
* 316, f. 21. Lamb. Juſt, lib. 2. cap. 7. fo. 287, Dale, uſt. cap. 161, .. J. (5) Crompt. 
5 I pl. 12. Lamb. Tuſt. lib. 2. cap. 7. fo. 287. Dalt. J , cap. 161, f. 5. 3. Inſt. 5 1. H. 
. eg 1. H. H. P. C. 6r7. 2 Hawk. P. C. 316, ſ. 21. Bac, Max. reg. 16, But put the 
2 ; at A. commands B. to ſte al ſuch things out of a houſe ſometime when he is got into it, 
B. ex n kim from breaking into the houſe, and yet B. breaks into it, the lord 
ries s that A. is acceſſary to this burglary, for here the facts are of a kind, and differ on- 
K N and therefore the variance is not of ſubſtance, Bac. Max. reg. 16. (i) Ne- 
| cls I am acceſſ2ry to the theft, tho' not to the burglary, 1 H. H. P. C. 617. 
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{) Therefore gary, berauſe it is « ſelony of another (i) kind from that which 1 


2 eommanded. (I) But if I command one to kill another by poiſon, 


burn the honſe and he kills him with a ſtword, or if I command one to kill another 


of C. and B. in the fields, and he kills him in the city + or church, or I com- 


476] mand him o kill him ſuch a day, and he kills him at another an, 
ils, robs, or there J ſhall be ane to the murder, becauſe the death is t 
A. is bot ac⸗ principal matter, which has followed from my command, and the 
ceſlar x, for it is place, inſtrument, time, and the like, are but the manner and form 
another deo how the death of the party ſhall be e facted, and not the ſubſtance 7 
1 H. H. P. C. the matter, and a variance in the formal part f the execution of th 
617. | "command ſhall not diſcharge a man from being —_— But yet 
_ | in ſome caſes the time may be materigl ; (a) for if I command one 10 
| 2 P kill J. S. and before the fut done I go to him and tell him that 1 
1H. H. p. C. have repented, and expreſiy charge him not to kill F. S. and he af- 
617. 2 Hawk. ferwards kills him, there I ſhall not be acceſſary to this murder, 
5 A EAN becauſe I have countermanded my fr command, which in all rea- 
36 Yamb: 85 ſon ſhall diſcharge me, for the malicious mind of the acceſſary ought 
Juſt. lib. 2. to continue to do ill until the time of the act done, or elſe he ſhall nut 
TD 2 be charged; but if he had killed F. S. before the time of my diſ- 
132 3. P. charge or countermand given, I ſhould have been acceſſary to the 
(a) 3 Inſt. 51. death, notwith/landing my private repentance. And in an appeal 
Crompt. Juſt, lately brought by the wife of Cholmley againſt one Nicholas who 
4%. pl. 16, had aſſaulted her huſband in the county of Wilts, with an intent 
1 g. 21%, to rob him, and had killed him with a gun, and afterwards ob- 


1 H. H. P. C. tained.the queen's charter of pardon, this queſtion was put by an 


436, 618, apprentice of the middle temple to Catline * juſtice of England, 
e 


N and to his companions in the king*s bench, whether vr no thoſe who 
| a bad received Nicholas, and had given him meat and drink, after 
Lamb. Juſt. : 
lib. 2. cap. 7. the charter of pardon, knowing of the murder and the pardon, 
fo. 289. Dalt. ſhould be accounted acceſſaries, with reſpect to the appeal brought 
. 5. | . 
4 WH tho" the queen had granted her pardon to Nicholas, whereby be 
Whether the was in fact diſcharged of the felony againſt the queen, yet he re- 
* ee de. mained a felon as to the wiſe, and by the ſame reaſon thoſe who re- 
bs Fig — 0 ceived him ſball be acceſſaries as to the w61fe, 25 the pardon could 
- king, but ill net diſcharge the acceſſaries any more than the principal, againſt 
liable to an the wife . But Popham was of the contrary opinion, and ſaid that 
appeal, ſhall hig could not be, becauſe there can be no acceſſary without an - 
nike the re- . 
ceiver an ac. Vence to the crown; (b) for an appeal as well as an indiciment 
ceſſary. S. P. ſays, that they received him “ againſt the crown and dignity of the 
2 re A 5 lady the queen,” And then if there was no offence to the crown at 
3 Jun. at 85 the time of the receipt, the receipt cannot be felony, but as te the 
EB - principal fact, it was an offence as well to the crown as to the 
"7h time of the att perpetrated, and therefore alths' the gueen has par- 
(5) See Notes ff . : 
on 1 Fi doned the principal felon, yet the wife may truly ſay, as to him, that 
5 the ati was againſt the queen's crown and dignity, but not as ts 


S , 


Juſt. cap 161. / the wife : To which Catline anſwered that they ſhould, for al. 
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| thoſe who received the principal afterw Shah on at ther 290 : 


the court; ad quod non it reſpon nſum. But the receipt oft . 


felon. before the pardon was felony. : So that in caſes of $o 2 ä 


the time is to be conſideredi if ſo be that any thing material happens 
immediately, but otherwiſe the day or time when the acceſſary cum- 
mits the offence is not more material than the place where, or the 
inſtrument with which, it was done, © OOO no 
But I greatly approve of the ſaid opinions of the juſtices contern- 
ing the —_— = the caſe before reported, becauſe the poiſonmg 


of the daughter was a diſtin#t fact, to which Archer gave no ad- 
vice nor counſel, and whoſe death he did not procure. 


(c) And in the caſe of the appeal by Cholmley, it to me (e) S. P. 1 HH. 
that if the gaoler after the pardon had voluntarily let Nicholas go P. C. 593. But 
at large and eſcape; he would have committed felony, for if Nicho- m_ _—_ 
las was detained in priſon at the ſuit of the wife appellant, then he — 3 
was in for felony, ergo the gaoler ſuffered a felon to eſcape, altho gaoler prims 


he was not a felon as to the queen. - ; facie, and not 
20 BOO | abſolutely ſo, 


for il the wife bring not her appeal within the year, according to the ſtatute of 3 H. 7. cap. 1. 
or bri::ging her appeal N. is acquitted, then the gaoler ought to be d.ſcharged. | 
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+A brief report of a caſe argued in the Common Bench in 3 
Michaelmas — a — and eighteenth years of 14 477 g 
the reign of queen Elizabeth, and in other terms before and | 
after, and adjudged in Hillary term then next following, in 
an action of treſpaſs brought by Humphry Nichols plaintiff 
againſt John Nichols defendant. And the record appears 
among the records of Ealter term 16 Elizabeth, Rot. 349, 


and was as follows. 


OHN Nichels late of Bendley in the county aforeſaid Su. 

yeoman was attached to ail Humphry Nichols of a Declaration. 
plea, wherefore with force and arms the cloſe: of the ſaid — — 
Humphry at Alveley he broke, and his graſs to the value of 245. pl. 266. 
55. there lately growing with certain cattle eat up, trod Raft. Entr. 


down, and conſumed, and other wrongs to him did, to the 633. 4. 
great 
* 


great damage of the ſaid Humphry, and againſt the peace of 

the lady the queen now, And whereupon the ſame Hum: 
phry by William Pitt his attorney complains, that the afore. 
ſaid Jabn, the 20th day. of December in the 15th year of the 
reign of the lady the queen now, with force and arms the 
cloſe of him the ſaid Humpbry at Alueley broke, and his graſs 


to the value, &c. there lately growing with certain cattle, 


viz. horſes, oxen, cows, hogs and {ſheep eat up, trod 
down, and conſumed, and other wrongs, &c. to the great 
damage, &c. and againſt the peace, &c. Wherefore he 
ſays that he is damnified and has damage to the value of 
454. and therefore he produces the ſuit, &. # 6 
And the aforeſaid John by William Nelſon his attorney 
comes and defends the force and injury when, &c. and as 
to the coming with force and arms, &c. he ſays that he is 
not guilty thereof, and of this he puts himſelf upon the 


country, and the aforeſaid Humphry likewiſe. And as to 


the reſidue of the treſpaſs aforeſaid above ſuppoſed to be done, 
the ſame John ſays that the aforeſaid Humphry his action 


aforeſaid againſt him ought not to have, becauſe he ſays 


that the cloſe aforeſaid and alſo the places in which the treſ- 
paſs aforeſaid is ſuppoſed to be done, are, and at the afore- 
faid time when the treſpaſs aforeſaid is ſuppoſed to be done, 
were, five acres of land with the appurtenances in Alvely 
aforeſaid, parcel of a certain grange or farm called Bowe", 
of which ſaid five acres of land with their appurtenances one 
Francis Lovel knight lord Lovel, long before the aforeſaid 


time when, &c. viz. the 20th day of January in the 18th 


year of the reign of lord Edward late king of England the 


fourth, by a certain deed, the date whereof is the lame day 


and year, by the name of Francis Lovel knight, lord Lovel, 
Holland, Burnel, Dancort, and Grey, demiſed the ſame 
five acres of land with the appurtenances” among other 
things to one Thomas Wright, by the name of one meſſuage 
otherwiſe called his farm called Bowel's, lying and being in 
the pariſh of Mvelcy in the county of Sal, with all lands 
arable, cloſes, meadows, leaſows and paſtures to the ſame 
meſſuage or farm with the appurtenances in any wiſe ap- 
pertaining or belonging: To have and to hold the meſſuage 
aforeſaid and other the premiſſes with the appurtenances ' 


whereof, &c. to the aforeſaid Thomas for term of his life; 


and if the ſaid Francis ſuould happen to die without heirs of 
his body begotten, then the aforeſaid Francis by the ſame 
deed further granted the aforeſaid meſſuage or farm with al 


its appurtenances aforeſaid whereof, &c. to 'the aforeſaid 


| Thomas 
* | | 
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Thimas Wright and to his heirs for ever. By virtue of 
which ſaid demiſe the aforeſaid. I bomas Wright was of the 
aforeſaid five acres of land with the appurtenances amon 
other things ſeized in his demeſa as of freehold for term of 
his life, the reverſion thereof to the aforeſaid Francis lord 

Lovel and to his heirs in form aforeſaid belonging. And the 

ſaid Thomas being ſo ſeized thereof, the ſame Francis aſter- 

wards, and be fore the aforeſaid time when, &c, viz, the 

1ſt day of May in the ad year of the reign of lord Henry late 

king of England the ſeventh, at London in the parith of the 

bleſſed Mary of the Arches in the ward of Cheap, died with- 

out heirs of his body begotten, in the life of the ſaid Themas 

Wright. By reaſon whereof the aforeſaid Thamas Wright, 

after the death. of the aforeſaid Francis lord Lovel, was 

ſeized of the aforeſaid five acres of land with the appurte- 

nances among other things in his demeſn as of fee. And 

the ſame Thomas being ſo ſeized thereof, afterwards, and be- 

fore the aforeſaid time when, &c, of the ſame five acres of 

land with the appurtenances among other things enfeoffed | 
one Thomas Mildicot; by virtue whereof the ſame Thomas * Note the 
was ſeized of the ſame five acres of land with the appurte- er fee * 
nances in his demeſn as of fee. And the ſame Thomas being * wal 
ſo ſeized thereof, afterwards, and before the aforeſaid time without ſhew- 
when, &c. of the ſame five acres of land with the appurte- ing ny uſe or 
nances among other things enfeoffed one William Nichals, and it hall be 
ta have and to hold to the ſame William and to his heirs for intended to the 
ever. +By virtue of which feoffment the ſame William was 8 
ſeized of the ſame five acres of land with the appurtenances [+478] 
among other things in his demeſa as of fee. And the ſaid uſe of the feof- 
william being ſo ſeized thereof, the ſame William after- — 3 
wards, and before the aforeſaid time when, &c. of the ſame Holt. 8 
ive acres of land with the appurtenances among other Ld.Raym. 801. 
things enfeoffed one William Wherewood eſquire, to have Strange 197- 

| and to hold to the ſame William Whorewoad and to his heirs 

for ever. By virtue of which ſaid feoffment the ſame Wil. 

liam Wharewood was ſeized of the aforeſaid five acres of land 

with the appurtenances among other things in his demeſn 

25 of fee. And the ſaid William HWhorewoad being ſo ſeized. 

thereof, the ſame William afterwards, and hefore the afore- 

ſaid time when, &c, demiſed the aforeſaid five acres of 

and with the appurtenances among other things to the aſors · 

"ad I/illiam Nichols and to his afigns during the life of the 

"ud William, the remainder thereof aſter his death to one 


Peter Nichols for and during four years then next following, 
and fully to be compleat, the remainder thereof after. wat 


- 
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end of the aforeſaid four years to one Fames Nichols and to 


his heirs for ever. By virtue of which demiſe the ſame 


| William was of the aforeſaid five acres of land with the ap- 


purtenances among other things ſeized in his demeſn- as of 


| freehold for term of his life, the remainder thereof after his 


death in form aforeſaid belonging. And the ſaid Willian 
Nichols being ſo ſeized thereof, afterwards at Londos afore- 
faid in the pariſh and ward aforeſaid the ſame William of 
ſuch his eſtate died thereof ſeized, after whoſe death, and 
after the end of the aforeſaid four years next following after 
the death of the ſaid William Nichols, the aforeſaid James 
Nichols into the aforeſaid five acres of land with the appur- 
tenances among other things as in his remainder entered, 
and was thereof ſeized in his demeſn as of fee. And the ſaid 


James being fo ſeized thereof, the fame James afterwards, 


and before the aforeſaid time when, &c. at London in the 
pariſh and ward aforeſaid of ſuch his eſtate died thereof 
ſeized, after whoſe death the aforeſaid five acres of land 
with the appurtenances among other things deſcended to the 


_ aforeſaid John Nichols, as fon and heir of the aforeſaid 


Fames Nichols, whereby the fame John, before the aforeſaid 
time when, &c. into the aforeſaid five acres of land with 
the appurtenances among other things entered, and was 


thereof poſſeſſed in his demeſn as of fee. And the aforeſaid 


Humphry, claiming the aforeſaid five acres of land with the 
appurtenances by colour of a certain deed of demiſe to him 


thereof made by the aforeſaid James Nichols for term of his 


life, long before the aforeſaid time when, &c. (where no- 


thing of the ſame five acres of land with the appurtenances 
into the poſſeſſion of the ſaid Humphry by that deed ever 
paſſed) into the aforeſaid five acres of land with the appur- 
tenances upon the poſſeſſion of him the ſaid Jobn Nichol, 


before the aforeſaid time when, &c. entered, upon the poſ- 


ſeſſion thereof of which ſaid Humphry he the ſame Fohn M- 
chols afterwards, viz. the aforeſaid time when, &c. into 
the aforefaid five acres of land with the appurtenances te- 
entered, and the cloſe aforeſaid broke, and the praſs afore- 


ſaid in the aforeſaid five acres of land growing with the cat- 


tle aforeſaid eat up, trod down, and conſumed, as it was 
well lawful for him to do. And this he is ready to verify; 
wherefore he prays judgment if the aforeſaid Humpbry his 
action aforeſaid againſt him ought to have, &. 
And- the aforeſaid oy ſays that he by any thing be- 
ſore alledged ought not to be precluded from having his ac- 
tion aforeſaid, becauſe he ſays that well and true it is, mw 


, . ze m., 


in 
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— Francis Ierd! Loyel" befote"the” aforefald Hicks 


when, &c. was ſeized of the aforeſaid: five acres of land 
with the appurtenances in his demeſn as of fee, and being 
ſo ſeized thereof, the ſame Francis before the aforeſaid time 
when, &c.. viz- the aforeſaid 2oth day of January in the 
abovefaid 18th year of the reign of the aforeſaid late king 
Edward the fourth, by bis decd aforeſaid demiſed the fame 
five acres ot land with the appurtenances among” other 
things to the aforeſaid Thomas Mrigbi, in manner and form 
as the aforeſaid John Nichols above has alledged. Bur the 


Wright of the aforeſaid five acres of land with the appurte- 
| nances in his demeſn as of freehold for term of his life in 


; form aforeſaid kw Met and the aforeſaid Francis lord 


Level of the reverſion of the ſame five acres of land with 


: the appurtenances as of fee and right in form aforeſaid be- 
f ing ſeized, by a certain act made in 2 parliament of · lord 


q Henry late king of England the ſeventh" after the conqueſt, 


at Weftminſter in the county of Middleſex the ſeventh"day of 


4 November in the firft year of his reign held, among other 
0 things it was enacted, eſtabliſhed,” and ordained by the au · 
h thority of the ſame parliament, that the aforeſaid Francis 


lord, Lovel, for divers high treaſons by him againſt the afore- 
10 laid late king Henry the ſeventh traiterouſly committed and 
* perpetrated; -ſhould ſtand and be convicted and attainted of 
high treaſon, and abjured of all and every his honour, eſ- 
* tate, and dignity, and of the names of the ſame, and mould 

forfeit to the ſame late king and to his heirs, all caſtles, 
manors, lordſhips, hundreds, franchiſes, liberties, privi- 
leges, advowſons, nominations, preſentations, lands, 


r rents, ſervices, reverſions, portions, annuities,” penffons, 
i rights, hereditaments, goods and chatteſs, and credits of 
12 which the faid Francis lord Level. or any other to his uſe, 


aforeſaid firft year of the reign of the fame ate king 
Henry the ſeventh, or at at any other time from thente for- 


e. Lud within the realm of England, Ireland; Wales, or Calair, 
ts t or in the marches of the lame, in'fee-fimple, tee-tail,” or 
5 for term of life or lives, as by the ſame aQ among other 
fy; thing more fully appears. By virtue of which ſaid ant oo 
his lament the ſame late king Henry the ſeventh wes ſeized'of the 


reverſion of the ſame five acres of land with the appurtenan- 


? be- ces among other things as of tee and right, in right of his 
e crown of England. And he being ſo ſeized thereof, ot ſuch 


bis eſt ate died thereof ſeized; after whoſe death e 
Wy | 10N 


fame Humpbry further ſays, that the aforeſaid Thomas 


was ſeized or poſſeſſed the 21ſt day of ' Auguſt in ihe 
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The Pleadings Nichols verſus Nichols. 


nion of the aforeſaid five acres of land with the appurtenanct; 
among other things deſcended to lord Henry late king of 
England the eighth, as ſon and heir of the aforeſaid late king 
Henry the ſeventh, whereby the ſame late king Henry' the 
eighth was leized of the reverſion of the aforeſaid five acre; 
of land with the appurtenances as of fee and tight. And the 
ſaid late king Henry the erghth being fo ſeited thereof, and the 
aforeſaid Thomas Wright of the ſame five acres of land with 
the appurtenances.in his demeſn as of freehold in form afore. 
ſaid, being ſeized, the ſame Thomas Wright afterwards at 4. 
ve ey aforeſaid died. And the fame. Humphbry further: ſays, 
that afterwards by a cettain inquifition indented, taken at 
Harley in the aforeſaid county of Salop, the 13th day of ur 
in the 11th year of the reign of the ſaid lady the queen non, 
before Richard Prince e ſquire, then feodary of the ſametady 
the queen in the ſame county of Sabp, Richard Dickheny, Wil 
liam Mall, and William Langley gentlemen, by virtue of a 
writ. of the ſaid lady the queen of -commiſfhon to the ſame 
Richard. Prince, Ricbard Dickens, William Wall, and Vi. 
liam Langley gentlemen, and to one Richard Newton knigh, 
William Gatacre eſquire, William Onflow .cſquire,; Fran: 
Gataerei eſquire, Adam Lutley eſquire, Reger Harris gentle- 
man, Richard, Harris, and John Hammond gentleman, and 
eleven, ten, nine, eight, ſeven, fix, five, four, or-three 6f 
them, directed, by the-oath of Richard. Harnage gentleman, 
Thomas Gorbet genileman, Edward Farmer ycoman, John 
Hammonds yeoman, Thomas Boocher ycoman, Fohn i. 
word yeoman, Thomas Frwtrel ycoman, Henry Howe! yed- 
man, Thomas Martin veoman, John Cook ycoman, Thun 
Head yeoman, John Foxhole yeoman, and John #letcher yev- 
man, good and lawful men of the county aſoreſaid, it wn 
found among other things, that the aforeſaid late king Hen 
the eighth, by reaſon. of the oonviction, attainder, ac, and 
deſcent aforeſaid, was ſeized of the aforeſaid meſſuage ot 
farm and other the premiſſes aforeſaid with the appurtenan- 
ces,., whereof the aforeſaid five acres of land with the appur- 
tenances are, and at the aforcſaid time, when, &. were pat 
cel, in his demeſn as of fee, in right of his crown of 4A. 
land. And being fo ſeized thereof, the ſame late king Hev) 
the eigbib of ſuch his eſtate thereof died ſeized, after hot 
death the tenements aforeſaid with the appurtenances whert 
of, tc, deſcended to lord Edward late king of England tht 
fisth, as ſon and heir of the aforeſaid late king: Henry ti 
eighth; whereby the! ſame late king Edward the fixth u 
ſeized of the tenements aforeſaid with the W 

5 |  _  "whereoy 
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. WH whereof, Orc. in his demeſn as of fee. Arid-being'fo ſeized = 

F thereof, the ſame late king Edward the fxth of ſuch his e 
tate died thereof ſeized, without iſſut of his budy begetten, 

ter whoſe death the tenements aforeſaid with the apputre- 

= nances whereof, r. deſcended to lady Mary late queen ot 

* England, as ſiſter and heir of the aforeſaid late king Hduurd 
the fixth, whereby the fame late quten was ſeized of the ſame 
tenements with the appurtenances whereof, c. in- her de- 

* meſn as of fee. And being ſo ſrized thereof, the ſame late 

4. WT queen of ſuch her eſtate thereof died ſeized, without iſſue of 


her body begotten, after whoſe death the tene ments afore- 
faid with the appurtenances whereof, &c: deſcended to the 
lady the queen now, as fiſter:and heir of the aforeſaid late 
0 queen, as by the inquifition aforeſaid among other things 
al more fully appears. © And the ſame Humpbry furthervays,. 
7 that the ſame lady the queen now, by treaſon of the pfunm. 


"7 ſes aforeſaid, was ſeized: of the tenements aforeſaid; with the 


me porte nances whereof, Ar. inter demefn as of fte: in right 
5. of her crown of Hagland. And being ſo ſe xed-thercof, the 
g, lame lady the queen now, before the aforeſaid time whert, A 
ds vis. the 4th day of February in the t zth year of her rbign 
tle. by her letters-pateme (which he the ſame Humpbry here pros 
and duces in court) ſealed with her great ſeal of England; the date 
e vhereof is at e the ſame day and year; gave and 
nan, YE anted to one Hugh Counſel gentleman, and Robert Piſtor, 
ein eentleman, the tenements aforeſaid with the appurtenances 
. ebereof, Sr. te have and to hold the ſame tenements with 


the appurtenances whereof, Q. to the ſame Hugh and Na- 
and to their heirs for ever. - By reaſo n of which: ſaid lei- 
ter-patent'the ſame Hugh and Robert were of the ſame; te- 
nements with the appurtenances whereof, &r. ſeized in their 


«hand Robert before the aforeſaid time when, Sc of 
he ſame tenements with the appurtenances whereof, . 
nfeoffed him the ſaid Humphry Nicholas, to have to him 
ind his heits for ever. By virtue of which he the ſame 
unphry was thereof ſeized in his demeſn as of fee, until the 
orclaid John Nichols the aforeſaid 20th day of December 
nthe 15th: year aboveſaid, with force and arms the cioſe 
im the ſaid Humphry at Alueley broke, and. the graſs afore- 
ad to the value, Se. there lately growing with the cattle 
foreſaid eat up, trod down, and conſumed, as he above 
omplains againſt+ him. And this he is ready to verify, 
herefore for that the aforeſaid Fohn Nichalt the treſpaſs 


Nance foreſaid in the aforefdid five actes of land with the appurte- 
heres! | 5 | nances 


iemeſh as of fee. And being ſo ſeized thereof, the ſame 


by 
aforeſaid Henry late king of Encland. the ſeventh was not 
ſeized of the reverſion of the aforeſaid ſi ve acres of land with 
the + appurtenances as of ſee and right by virtue of the ad 
aforeſaid, nor died ſo: thereof ſeized, by proteſting- alſo that 
the aforeſaid: Henry late king of England the eighth by reaſon 
of the conviction, attainder, act, and deſcent aforeſaid was 
not ſeized of the tenements aforeſaid with the appurtenances 
whereof, c. in his demeſn as of fee, in tight of his crown 
of England, nor of ſuch his eſtate thereof died ſeized, by pro- 


telling alſo that the tenements aforeſaid with the appurtenan- b 
ces:whereof, &c. did not deſcend to lord Edward late king f 
of England the ſixth, as ſon and heir of the ſaid late king ! 
Henry the. eigbib, nor that the ſame late king Edward the t 
fixth' was thereof ſeized int his demeſn as of fee, nor of ſuch ſ 
his cſtate:thereof died ſeized, by proteſting alſo that the te- a 
nements aforeſaid. with the appurtenances whereof, c. did be 
not deſcend to lady Mary late queen of England, as filter and . 
late quren.was thereof ſeized in her demeſn as of fee, not d th 
ſuch her eſtate thereof died ſeized, by proteſting alſo that the ſai 
renements aforeſaid with the appurtenances whereof, &. did i! 
not deſcend to the lady the queen now, as: ſiſter and heir of 8⁰ 


the ſaid la e queen Mary, nor that the ſame lady the queen 
now was thereof ſeized in het demeſn as of fee, as the {ame 
Humphry Nichols above has alledged, for plea ſays that wel 
and true it is, that the afoteſaid Thomas H right of the afore- 
ſaid ſive acres of land with the appurtenances in his demelt 
as of frechold for term of his life in form aforeſatd hein} 
ſeized, and the aforeſaid Francis lord Lovel of the reveriti 
of the ſame five acres of land with the appurtenances asd 
fee and right in form aforeſaid being ſeized, by the!aforela 
act made in a parliament of the:ſaid lord Henry, late king d 
England the ſeventh, the ſaid ſeventh day of November in tit 
fir t year of nisreign held, among. other things it was enath 
ed, eſtabliſhed, and ardained by the authotity of the fant 
parliament, that the aforeſaid. Francis lord I. oel, for dive 
high treaſons by him againſt the afoteſaid late king Han 
the ſeventh traiterouſly eommiited and perpetrated, ſhout 
ſtand and be convicted of high treaſan, and nee all be 
nour, eſtate, and dignitx, and of the names of the ſame, an 
ſhould forfcit to the ſame late king and to his heirs all " 
* ö ( 
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tles, manors, lordſhips, hundreds, franchiſes, liberties, pri- 
vileges, advowſons,: nominations, preſentations, lands, 7 : 
nements, rents, ſervices, reverſions, portions, annuities 


OE, 5 Es 8 3 . . 
. 4 EY F | 


penſions, rights, hereditaments, goods and chattels, and 


; debts, of which the ſame Francis lord Louel, or any other 
k to his uſe, was ſeized or poſſeſſed the 21ſt day of Auguſt in 
q the aboveſaid r year of the reign,of the ſame late king 
i the ſeventh, or at any time from thence forwards with- 
5 in the realm of England, Ireland, Wales, or Calais, or in 
* the marches of the ſame, in tee · ſimple, fee- tail, or for term 
ba of life or lives, as in the ſame act among other things more 
bp fully is. contained, as the aforeſaid Humphry above hath al- 
by ledged. But the ſame John Nighols further ſays, that in the 
5 ſtatute aforeſaid it is contained further in manner and form 
ing following, viz. ſaving to every perſon and perſons and their 
ing heirs, other than ſuch as by the ſame act were attainted, and 


their heirs, or any of them, of or in any of the premiſſes, 
ſuch right, title, action, or intereſt in or of the premiſſes, 
as they ought to have had, if the act aforeſaid had never 
been made. By reafon whereof the right, title, action, and 
intereſt of the aforeſaid Thomas Wright of and in the afore- 
ſaid five acres of land with the appurtenances among other 
things were ſaved. And afterwards, and before the afore- 


2 ſaid time when, &c. the aforeſaid Francis at London in the pa- 
ih and ward aforeſaid died, without heirs of his body be- 
- of WR £often. By reaſon whereof, and by virtue of the aforeſaid 


ſaving in the ſtatute aforeſaid contained, the aforeſaid Tho- 


wy ar Wright after the death of the aforeſaid Francis was 
N wal ſeized of the aforeſaid five acres of land with the appurte- 
. nances among other things in his demeſn as of fee. And 


he ſaid Thomas being ſo ſeized thereof, the ſame Thomas af- 


pack | erwards, and before the aforeſaid time. when, Sc. of the 
"Corll * five acres of land with the appurtenances among other 
EY hings enfeoffed the aforeſaid Thomas Wildicot, to have and 
_— o hold to the ſame Thomas and to his heirs for ever. By vir- 
vio of which ſaid feoffment the ſame Thomas was of the ſame 

in lee acres of land with the appurtenances among other Higgs 
5 enzed in his demeſn as of fee. And the ſaid Thomas being ſo 


eized thereof, the ſame Thomas afterwards, and before the 
. foreſaid time when, Ec. of the ſame five acres of land with - 
* appurtenances * other things enfeoſſed the afore- 


- ud William Nichols, to have and to hold to the ſame Wil. 
* all bil.” and to his heirs for ever. By virtue of which ſaid feoff- 
ae, nent the ſame William was of the aforcſaid five acres of land 


ith the a om among other things ſeized in his de-. 
Pazxr lll, M meſn 


meln as of fee. And the ſaid Villiam being ſo ſeized thereof, 

the fame William afterwards, and before the aforeſaid time 

when, Cc. of the ſame five acres of land with the.appurte.' 

nances among other things enfeoffed the aforeſaid. Willian 
Whorewood eſquire, to have and to hold to the fame Witham 

and to his heirs for ever. By virtue of which faid feoff. 

ment the ſame William was of the aforeſaid five acres of land 

with the appurtenances among other things ſeized in his de- 

meſn as of fee. And the ſaid Villiam being fo ſeized there- 

of, the ſame William afterwards, and before the aforeſaid 

time when, c. demifed the aforeſaid fi ves acres of land 

with the appurtenances among other things to the aforeſaid 

William Nihols, to have and to hold to the fame William and 

to his aſſigns during the life of the ſaid William, the remain- 

der thereof after his deceafe to the aforeſaid Peter Nichols, for 

and during the aforeſaid four years then next following, and 

fully to be compleat, the remainder thereof aftcr the end of 

the aforeſaid four years to the aforeſaid Fames Nichols and to 

+ his heirs for ever. By virtue of which ſaid demiſe the ſame 
[+481] Milliam Nichols + was of the aforeſaid five acres of land with 
| the * among other things ſeized in his demeſn 
" ” as of frechold for term of his life. And the ſaid Willian 
1 Vicbols being ſo ſeized thereof, and the ſame William after- 
þ ; wards, and before the aforeſaid time when, &c. at Londen 
6 in the pariſh and ward aforeſaid, of ſuch his eſtate died there- 
of ſeized, after whoſe death, and after the end of the afore- 

= ſaid four years next after the deceaſe of the ſaid Jilliun 
1 . Nichols, the aforeſaid James Nichols into the aforeſaid five I 
Y acres of land with the appurtenances among other things # 
in his remainder entered, and was thereof ſcized in his de- 

4 meſn as of fee. And he being ſo ſeized thereof, the ſame 
1 | James before the aforeſaid time when, &c. at London in the 
. pariſh and ward aforeſaid of ſuch his eſtate died thereof by pr. 
teſting ſeized, after whoſe death the aforeſaid five acres o 

land with the appurtenances among other things deſcend: 

to the aforeſaid John Nichols, as ſon and heir of the aforeſid 

e Nichols, whereby he the ſame John into the aforeſaid 

ve acres of land with the appurtenances among other thing 

entered, and was thereof ſeized in his demeſn as of fee. And 

being ſo ſeized thereof, he the ſame John afterwards, v12. 4 

the aforeſaid time when, &c. the cloſe aforeſaid in the afore- 

ſaid five acres of land with the appurtenances broke, and ibe 

graſs aforeſaid to the value, c. in the aforeſaid five gele- 

of land growing with the cattle aforeſaid eat up, trod * 
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: Nichols verfeus - Nichols, in C. . | ; 

| and confumed, as it was lawful for him to do. And this he 

ready to verify, wherefore he prays judgment, and that the 
aforcſaid Humpbry from his action aforeſaid may be pre- 

cluded. . by e | 8 
Upon this rejoinder the plaintiff demur d in law. 


1 


1 appears by the record, that the plaintiff has declared of Tax Cage, 
I his cloſe broken at Alveley in the county of Salep the 20th A leaſe for life 
day of December in the 1 5th year of the preſent queen. And is made upon 


| the defendant has pleaded in bar, that the place where, Ge. —— 


is five actes of land parcel of a grange or farm called Bowels, without iſſue, 
whereof Francis Lovel knight lord Lovel was ſeized in his de. then the leflee 


meſn as of fee. And being ſo ſeized, he the 20th day of 2 


January in the 18th year of the reign of king Edward 4. by ted of treaſon 
his deed bearing the ſame date leaſed the fame five acres RIS 3 
among other things to one Thomas Wright for term of his Hament in 1 f. 


| : . 17. and ther 
life, and if the ſaid Francit ſnould N to die without heir 2 i  theredy 


of his body, then that the ſaid Thomas right ſhould hold the forfeited, and 


ſame farm whereof, &c. to him and to his heirs for ever. 23 

By virtue whereof the faid Thomas Wright was ſeized of the ifue. adjudged 
| ſaid five acres in his demeſn as of freehold, the reverſion that the leflee 

thereof belonging to the ſaid fir Francis Lovel and to his heirs _ Fa ap 
in form aforeſaid. And he being ſo ſeized, the ſaid fir Fran- tle ſhall not be 
eit the fig day of May in the 2d year of the reign of ki 

Henry 7. died without heir of his body, living the ſaid The- 

mas Wright, whereby the ſaid Thomas Wrigbt after the death 

of the ſaid fir Francis was (ſeized of the fai fre 

in his demeſn as of fee. And he being ſo ſeized thereof, en- 8 3 
feoffed one Thomas Willlicot in fee, who enfeoffed William OS 


for he 
Nichols in fee, who enfeoffed William Whoreuwnod in fee, who Rall have the 


leaſed the ſaid ſive acres to the ſaid William Nichols for his life, fee 1 
with remainder to one Peter Nichols for four years, remain- ms" 
der to one James Nichols in fee. And afterwards the ſaid by the leflor 
William Nichols being ſo ſeized died, after whoſe death, and ſubſequent to 


the expiration of the four years, the ſaid James Nichols en- 3 
tered into the ſaid fi ve acres as in his remainder, and was ted by the 


thereof ſeized in fee. And being fo ſeized, he died thereof grant of the 
M 2 15 ſeized '*fororby apy 
| | act of treaſon 
3 * | | | or felony com- 
mitted by him. And altho' it was ordained by the a of attainder, that the leſſor ſhou'd for- | 
ber all his lands, reverſions, &c. yet before the ſtatute of 33 H. 8. cap. 20. that was not ſuf- 
ficient to veſt any freehold in deed or law in the king, until an office finding the certainty of - 
the lands whereof the party attainted was ſeized, ( bad an averment thereof was not ſufficient) 
wich was not done here, and therefore the reverſion was not veſted in the king at the tima 
when the condition was performed. But if it had been actually veſted in the king, then whe- 
ther the leſſce ſhould have been put to his petition, or * de droit, & e. or whether the 
lee. imple ſhould have been immediately de veſted out of the king, by operation of law, upon 
che performance of the condition, the court was divided in opinion. &. C. N. Bendl. 245. 
Pl. 269. Vin. Abr. tit, condition T. pl. 26. ; 5 


' acres are, and at the ſaid time were, parcel, in his demeſn 


[+ 482] 


that king Henry 7. was not ſeized of the reverſion of the (ail 


Michaelmas Term 17 & 18 Elizabeth, in C. B. 


ſeized, after whoſe death the ſaid five acres deſcended to 
ahn Nichols (the defendant) as ſon and heir of the ſaid 
ames, by reaſon whereof he entered, and was thereof ſeized 
in fee; and fo he gives colour to the plaintiff, and juſtifies, 
And the plaintiff by his replication confeſſing that the ſaid fir 
Francis Lovel was ſeized in fee of the ſaid ſive acres, and 
leaſed them to the ſaid Thomas Wright in form aforeſaid, ſays 
further, that the ſaid Thomas Wright being ſo ſeized, and the 
ſaid fir Francis being ſeized of the reverſion of the ſaid five 
acres as of fee in form aforeſaid, the ſaid fir Francis was by 
act of parliament in the fir year of king Henry 7. convicted 
and attainted of high treaſon, and thereby it was enacted that 
he ſhould forfeit to the ſaid king and to his heirs all caſtles, 
manors, lands, reverſions, and hereditaments, &c. whereof 
the ſaid fir Francis Lovel, or any other to his uſe, was ſeized 
or poſſeſſed the 21ſt day of Auguſt in i year of the reign 
of the ſaid king, or at any other time afterwards, in fee-ſim- 
ple, fee-tail, or for life, as by the ſame act more fully ap- wy 
pears. By which act the ſaid king Henry 7. was ſcized ofthe 8 
reverſion of. the ſaid five acres as of fee. And afterwards the 
ſaid Thomas Wright, being ſeized of the ſaid five acres in his 
demeſn as of freehold died thereof ſeized. And further the 
plaintiff ſays, that by an inquiſition indented taken at Harig 
in the county of Salop the 13th day of June in the eleventh 
year of the preſent queen Elizabeth, before Richard Print 
and three others, by virtue of the queen's commiſſion to 
them and eight others, and to any four of them directed, i 
was found among other things by the oath of 12 men, that 
king Henry 8. by reaſon of the ſaid conviction, attainder, 
act, and deſcent from king Henry 7. to himſelf, was ſcize 
of the ſaid farm and other the premiſes, whereof the ſaid five 


as of fee, in right of his crown, and that he died ſeize 
thereof, and that the premiſes deſcended from him to king 
Edward 6. and from him to queen Mary, and from herto 
the preſent queen Elizabeth, as by the ſaid inquiſition ap 
pears. And the 1 alledges further, that the preſent 
queen Elizabeth, by her letters-patent bearing date the 4th 
day of February in the 12th year of her reign, here ſhevn 
forth to the court, granted t the ſaid tenements to Hay? 
Counſel and Robert Piſtor in fee, who enfeoffed the plaintif 
in fee, whereby he was ſeized in fee until the defendant 


the treſpaſs. And the defendant by his rejoinder proteſting 


tenements, nor that king Henry 8. nor king Edward b. 8 
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queen Mary were ſeized of the ſaid tenementa, nor that any | 

of them died ſeized, for plea ſays that in the faid act ry A EE 
contained a 2 to every perſon and perſons, and to their _ 
heirs, other than ſuch as by the ſame act were attainted, and 
theirs heirs or any of them, of or in any of the premiſſes ſuch 

| right, title, action, or intereſt of or in the premiſſes, as they 

i ought to have had if the act aforeſaid had never been made. 

. And afterwards the ſaid fir Francis Lovel died without heirs 

f of his body, whereby and by force of the ſaving in the ſaid 
act he ſaid Thomas Wright, after the death of the ſaid fir 

/ Francis Lovel, was ſeized of the ſaid five acres in his demeſn 

as of fee. And ſo the defendant conveys them to himſelf in 

the ſame manner as is pleaded in bar. Whereupon the plain- 


| tiff has demur'd in law. | 
q And divers matters were moved and argued in this caſe by 
n Mead, Bendloe, and Fefferey ſerjeants, who were of counſel 


for the plaintiff, and by Loveleſs and Barham ſerjeants, w 
were of counſel for the defendant. And I heard all their ar- 
de EL ments, as alſo the arguments of Harper juſtice, and of 
* the lord Dyer, but I did not hear Mounſon and Mantood juſ- 
11 tices argue, and therefore what I here report as ſaid by them, 


"A I deliver only upou the relation of others. "© 4 5 
ty And the firſt thing moved was, when fir Francis Level A. makes a 
110 made the leaſe for life, with condition that if he died with - 1 - life to 


out iſſue, then the leſſee ſhould have the land in fee (which jo that if A. 
words were ſufficient to make the leſſee have the fee · ſimple dies without 
upon the condition being performed) whether or no in this ius, theo B. 


caſe the fee was out of fir Francis Lovel preſently before the rear e 1 5 I 


Jer, condition was performed. And as to this, it was agreed by does not re- 

he all, viz. by the counſel on both ſides, and by all the juſtices e ee 

Gre except the lord Dyer (who argued that the fee · ſimple paſſed gant that he 

nen ut ot fir Francis Lovel preſently, and was in abeyance and dies withoue | 
il onſideration of law, ſo that it was not in ſir Francis at — 3 5 
vio he time of the act of attainder, and that it firſt veſted in the — ag 

* Iciſee when fir Francis died without iſſue, and not before) mutt firſt be 


hat the fee-fimple was not out of fir Francis Lovel until the ways 9 = 
ſball be re- 


eſent Condition was ormed, that is, until the inſtant when he | 
* lied without i ue : For the performance of the condition pre- moved out of 

Newn eded the removal of the fee-fimple out of fir Francis Lovel, A. 8. P. Co. 

"1 Uh if he died without iſſue, then he granted the fee, which _ "I 

.intif ord (then) is an adverb of time, and that time ought to Gar. L 202. - 
at did dme defore the leſſee ſhould have the fee. As if a man con- Ante 25, 26. 

ting s with another, that if he pays him 10/. then he ſhall 


have ſuch a farm for years, there (as it appears in (a) Whee- (7 ot -- 
T's caſe in 14 H. 3.) the leaſe ſhall not — until the — 2 


: payment 67. Ants 30. 
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Michaelmas Term 17 & 18 Elizabeth, in C. B. 
1 payment is made, becauſe the payment precedes the eſtate, 
60 T. ee 83 the payment it ſhall compare (5 And to this 
Fits, A * purpoſe Mead cited the cafe in 10 KV pl. 15. where a man 
161. Bro. con- made a leaſe for 11 years, and executed a deed to the leflee 
Ar 101. upon condition that if he was diſturbed of his term, then he 
% Fett. 2173 ſnould hold the tenements in fee, and livery was made ac- 
cording to the condition, and afterwards the leſſee was dif- 

turbed, and thereupon he brought an aſſize, and it was ad- 

judged that he ſhould have the fee, and he recovered by 

(-)6R.2. award, for he might be difturbed and ouſted, and when he 
Sr Brow 2% was diſturbed, then the fee veſted in him, and not before, 
Ante 26 (a). (c) And to the like effect he alſo cited Pleſington's caſe in 6 
And ſee the NR. 2. where a leaſe for years was made to two, upon condi- 
be N tion that if the leſſor died within the term, or granted the re. 
there cited. rfion over, then the termors ſhould have a freehold, and 
there it was held that inaſmuch as the condition preceded the 

frechold, the freehold was not out of the leffor preſently ; and 

E thereupon one of the leſſees for years attorned as termor for 
(4) P. ta Ed. years, ſaving his advantage. (d) And upon the Nr. 
3 bg of cipic Barham alſo cited a caſe which he ſaid was in 12 Ed. 
Vin. Abr. tit. Where a man made a leaſe for years, upon condition that if 
præcipe quod the leſſee did ſuch an aQ, he ſhould have the fee, and: 
_ reddat E. pl-2-ftranger brought a præcipe quod reddat againſt both the leſſor 
and the leſſee, and it was adjudged to be maintainable, aut 

not to abate by reafon of any doubt whether the condition 

was performed or not, for if the condition was performed, 

then from the time of the performance of it the freehol 

ſhou'd be in the leſſee, and out of the leſſor, which woull 

have abated the writ if it had been brought againſt the leſſa 

only, and if the fee was out of the leſſor before the perform: 

ance of the condition, then the cipe quod reddat might 

have been brought againſt the leffee « only, but this the bool 

does not warrant to be done, and therefore it is to be tak! 

that the party was forced to bring the præcipe againſt then 

both. So that when the condition precedes the eſtate, th 

condition ought to be performed before the eſtate ſhall vel. 

But the lord Dyer cited a caſe which he ſaid was in Frowidt' 

reading, and was thus: (e) A man makes a leaſe for ye" 

5 )vin . of land to an alien, upon condition that if the alien pays! 
d Alien A. the leſſor ſuch a ſum of money during the leafe, then he ſh 
pl. 15. iti. have the fee, and afterwards the king makes him a deni% 


relation A. pl and after that he pays the money, and all this matter is after 


1 wards found by office, in this caſe he ſaid that Fromwicl vu 


2 183. of opinion that the king ſhould have the fee. ; 


« N x - $ 5 


But (with ſubmiſſion) it ſrems ta me thkt the law is not ſo. Ne, des by e 
2 2b the —— was, that upon the payment be ſbon — 


the condition ſhall have relation to the livery for the auoiding of opinion f 
incumbrances, yet, as to the veſting of the fee, it ſhall only have Fladen agrees 


_ relation to the time of the payment, for the condition was, that if Lag. 139 
10 he paid the money, then 0 ſhould ave the fee, and he could not RS 
* have the fie before; and then when the fee veſted in him, he was Quer. f. 371. 


b a natural ſubjeft, and had capacity to take as a ſulject. So that 
y the time when the condition was made is not ſo much to be i 


regarded as the time when the fte veſts, and when it veſt= _ 
ed in that caſe, the leſſee was capable as a ſubjet, © 
(a) +4nd if a feoffment is made with warranty to a man and a [+483] 


” feme-ſole, who intermarry, and afterwards they vouch, and re- | 
* cover in value, there are no moieties between them, for although — A 


| they were ſingle when the warranty was made, yet when they & Lit. 9.5 
vo recovered- and had execution, they were huſband and wife, at Dy $7.b. 


which time they (b) cannot take by moieties. (c) And if a rever- Br in 
fron is granted to a man and a feme-ſole, and afterwards they doing they 27 
intgr-marry, and then attornment is had, they have no diftin#t VIB. Abe tie. 
muleties, for although they were fingle when the grant was made, Baron and 
jet when the reverſion nga in them, they were huſband and f eme 8. a. pl. 
wife, between whom there are no moteties. Wherefore the time N 
in which a thing veſts ought to be regarded. And fo in the ſaid (9 Sec Ante 
2 put by the lord Dyer, inaſmuch as the leſſee was a denizen at 55 (m). 
the time when the fee veſted, in my opinion he ſhall take it to his (e) Co. Litt. 85. 
nun uſe, But the greater queſtion in that caſe ſeems to be, whe- 3 Co. 
ther or no the veſting of the fee ſhall be ape by the relation Max. 1 KN 
of the king's title to the time of making the term for years, for pl. 3. Vin. Abr. 
the king was entitled (d) to the term before the performance 9 — Too _ 
the condition, and if the king's title takes away the term from the Contra Pl Fl 
time of the firſt making the term, then the condition which is an- Quer. f. 180, 
nexed to it 72 be alſo taken away from the time of the ff making 163. 
the term, and ſo it was gone _ the performance of the condition. , Becauſe an 
But it ſeems to me that it ſhall not be ſo, but that the fee ſhall veſt alien cannot 
in the leſſee, and that he ſball have it to his own uſe, becauſe it — 1 * | 
was in him before the office found. 8 | 3 bud tow 
| _ many other caſes (which I have here omitted, on the king. Co. 
it is ſo common a learning) were put upon this ground, that Litt. 2. b. 
Where there is a er un: Sora! gra the eſtate ſhall not be 3 Quer. 
removed out of the perſon who had it until the condition is e 
firſt performed. And ſo in the principal caſe, inaſmuch as 
ir Francis Lovel limited the condition to precede the re- 
moval of the fee out of himſelf who had it, viz. that he 
himſelf ſhould firſt die without iſſue, this condition ought 
| | to 
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Michaelmas Term 17 & 18 Elizabeth, in C. R. 


to be performed, and before it was performed the fee did 
| ; hou in H/right the leſſee, but continued in fir Francis 
A. leaſes for And further they held that, after the condition was per- 
life w B. upon formed, Mrigbt the leſſee ſhould have the fee-fimple, if the 
ie weve other points hereafter moved did not make againſt him. 
the fee enures But how he ſhould have the fee-fimple, viz. whether as a 
to B. by way grant of the reverſion, (for the words are, that if fir Fran- 
„ cis ſhould die without iſſue, then he granted the tenements 
on the perfor- to Wright and to his heirs) or by way of remainder, or 
mance of the how otherwiſe, was touched not only at the bar, but alſo at 
condition, ad the bench. And (as ſome of them ſaid) JYright cannot have 
Fon or remain- it as a grant of the reverſion, becauſe a grant of a reverſion 
der. (e) cannot be made to veſt at a day to come, nor can he 
(HSee Ante 155 have it as a remainder, becauſe that cannot properly be call- 
(i) ad the ed a remainder which in its veſting merges the firſt eſtate, 
books there and therefore the fee- ſimple ſhall neceſſarily enure to right 
| by way of enlargement of his eſtate upon the performance 

of the condition; and ſo he ſhall take the fee - ſimple upon 

the performance of the condition, if the matters herea{gr 
| moved are no impediment thereto. CE | 

For che Plain- And as to this, it was objected that there are divers 
tif, cauſes why the fee · ſimple ſhall never paſs to right. One 
is, the clauſe in the act of attainder, that fir Francis Lovel, 
ſhould forfeit to the king and to his heirs all reverſions 
whereof he was ſeized the 21ſt day of Auguſt. Which word 
(forfeit), it was ſaid, veſts the fee-fimple in the king with- 
out any office, and is as much as to ſay, that the king ſhall 
| have it by forfeiture. For the ſtatute is ſufficient to veſt the 
reverſion in the king without office, and if an office was ne- 
ceſſary to veſt the eſtate of fir Francis Level in the king, 
then the words of the ſtatute, which ſay that he ſhall for- 
feit the reverſion to the king, are not ſatisfied, for if he 
ſhall forfeit it by the act and by office alſo, then he ſhall not 
forfeit it by the act, for if two things are neceſſary to make 
the forfeiture, then the one without the other is not ſuffict- 
ent. And the act ſays nothing of any office or inquiſition, 
bdaut only ſays that he ſhall forfeit, which is as muc has to ſay, 
that he ſhall forfeit by the act only without other circum- 
ſtance, wherein it is implied that the king ſhall be in poF 
ſeſſion by the forfeiture by force of the act, in which caſe 
it lies in averment that fir Francis Lovel had the reverſion 
at the time of the act, and then the act conveys it to the 
king, and there is no neceſſity for an office unleſs to charge 
the officers with the true value of the reverſion to " an 

| ſwe 
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© Nichols vrſur Nichols, in C. . 


ſwered for in the exchequer, and the revenue of it may be | 
anſwered to the king by ſurvey or otherwiſe without office 3 


ſo that the act, with the averment that fir Francis Level was 
ſcized of the reverſion at the time of the aQ, is ſufficient to 


remove the eſtate out of fir Francis Level, and to veſt it en- 


tirely in the king. | e : 

Then if the reverſion is veſted in the king, there are four 
cauſes why it ſhall not veſt in Z/right upon the performance 
of the condition. One is, becauſe there is no privity be- 
tween the leſſee for life and the king. For when fir Francis 
Lovel granted to Wright the leſſee that his eſtate ſhould be 
enlarged, this agreement was a thing which reſted in privity 
gr the leſſee of the one wh and the —_ and his 
heirs of the other part, and if this privity is broken on i 
either ſide, then 8333 is difſolved. For if the leſſee ——— 
had granted his eſtate to another, and afterwards fir Fran- by force of a 
cis Lovel had died without iſſue, the fee-fimple ſhould never — og 
have veſtcd in the leſſee nor in his affignee, for his aſſignee tate muſt con- 
is not privy to the agreement real, and therefore his eſtate tinne in the 
ſhall not be enlarged. And although Wright the leſſee was — — 15 
privy to the agreement real, yet when he has granted his e eee 
eſtate to another, he has thereby made himſelf a ſtranger to 8. P. 8 Co. 75. 


* 2 A, Vin. Abr. tit. 1 
the reverſion, for when his eſtate is gone over to another, eee e 


then there is no privity between him and the perſon in re-q fl. 4. 


verſion, becauſe without an eſtate there can be no privity, 

and therefore the privity which exiſted before is by the grant 

of his eſtate diſſolved, in which caſe J/right ſhall never | 
have-the fee upon the performance of the condition, for the 

fee was appointed to ſettle in Wright by + way of enlarge-, [ + 484 ] 
ment of his eſtate, and now he has no eſtate to be enlarged, 23 

and the privity went out of him along with the eſtate, and 

the grantee of the eſtate is not privy to the condition, ſo 


that privity is wanting on every fide, and therefore the ſaid 


condition which is an agreement real is diſſolved. And as 
it may be diſſolved b lure of privity on the part of the 
leſſee, ſo, it was ſaid, it may be diſſolved by failure of pri- | 
vity on the part of the (a) leſſor. For if before the perfor- (e) Contra $ 
mance of the condition he-had granted the reverfion in fee 2 Ny er 
to another, and attornment had been had, or if he had died . 
without heir, and the reverſion had eſcheated, or if there the part of the 
had been any other removal of the reverſion to a ſtranger by 2 
the ad of him who had the reverſion, or by the act of the „ich which 1 
law, the performance of the condition ſhould not have take n grees the rule 
away the reverſion from him to whom it was ſo transferred. 3 
and this was reſembled to the caſes of privity or confidence, Plowd. Quzr. 
5 and ſ. 395, in fine. 


/ 
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of a feoffee to uſe who is diſſeized, and other like caſes. 
And ſo here inaſmuch as by the word (forfeit) in the act 
the reverſion was out of Go Francis Lovel, and veſted in 
the king, who is a ſtranger, and not in the ſame privity as 
fir Francis Love! and his heirs were before the - performance 
of the condition, the ſaid agreement real is diſſolved, fo that 
the reverſion ſhall by no means be removed or deveſted out 
of the king. | "05S 2 
But admitting that the failure of privity is no cauſe to 


heirs, yet, it was ſaid, there is another cauſe which over- 
throws Wrigbi's claim to the fee-fimple, and that is, becauſe 
it is not ſaved to him by ſufficient words in the ſaving of 
the act of attainder. For the ſaving to ſtrangers is but of 
pou Thing which are therein comprehended in four words. 
1 , (5) The firſt is, right, and that is, where A. has got poſ- 
. ſeſſion of a thing which was wrongfully taken Con 
R. or. by difleizin, ejectment, and the like, this claim which B. 
has to the thing is termed a right; and this was not the 
: _ caſe of Mrigbt the leſſee here, for nothing was wrongfully 
ee taken from him. (c) The next word is, title, and that is 
1 1 properly where A. has a lawful cauſe to have a thing which 
3 Keb. 244, B. has, and he has no action to recover it, as a title of en- 
1 Mod. 99. try for mortmain, or for the breach of a condition; and in 
our caſe Wright the leſſee had no cauſe to have the reverſion 
at the time of making the act of attainder, but he had only 
a condition, which might be termed a poſſibility to have 
(4) See Bra, the reverſion, ſo that he had no title in fag. -(d) The 
fo. 98. b. third word is, action, which is no more than a ſuit given 
by the law, and in our caſe there was no ſuit given to 

(e)See Co.Litt. 


345.b.Poſt 487. Wright the leſſee to recover the reverſion. (e) The fourth 


word is, - intereſt, which Bendloe ſaid was part of an eſtate 
in the land, as a leaſe for years, or an eſtate which a man 
has by execution upon a recognizance, or the like, and ſuch 
had not Wright the leſſee here in the reverſion. So that 
theſe different words ſhew that it was the intent of the makers 
of the act to ſave all things that were comprehended in the 
words, and none other, and in our caſe the condition is 
another which does not fall within the words, and therefore 


it is not ſaved; ſo that Wrigbt the leſſee is excluded for 


ever from this condition, and if the condition is gone, then 
the fee ſhall never come to him, for it is the condition that 
muſt bring it, which condition is taken away by the __ 
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and many caſes were put upon theſe grounds. As the eas | 


break the ſaid agreement real, but that the king ſhall be 
bound by the condition as well as fir Francis Lovel or his 


| — 3 
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benefit of the ſaving. 
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Nichols verſs Nichols, in G B. 
But admitting that the condition is ſaved by the word 


intereſt) or by any of the ſaid other words in the aQ of 
| N yet the defendant has not ſhewn that Wright the 


leſſee was ſuch a perſon as could take advantage of the 
ſaving. For there is an exception in the ſaving, viz. 


; ng 
to every perſon and perſons, and to his or their heirs, other than 


| fuch perſons as by the ſaid aft are attainted, and their beirsy 


c. So that the ſaving is not abſolute, but excepts the per- 
ſons attainted and their heirs, and therefore if the party 
would enable himſelf to take benefit of the ſaving, he ought 
to aver that he was not any of the porſons attainted, nor 
heirto any of them, for the word (perſons) in the plural 
number ſhews that there were others attainted beſides fir 
Francis Lovel, and Wright the leſſee might be one of them, 


or heir to one of them, for which reaſon the defendant . 


ought to have averred that Mrigbt was none of them, and 

fince he has not done ſo, he has not ſhewn that he was fully (7) og, 
able to take benefit of the ſaving. /] And to prove this, 4. J. pl. 1. Fits. 
the caſe in 8 Ed. 4. was cited, where it was agreed by the Pardon 3. Bro. 


juſtices in the exchequer-chamber, that upon a general par- Wp a &e. 


don granted to all except thoſe who were adherent to MH. and — 8 


her ſon, if a man pleads ſuch pardon he ought to ſhew and (m) and ſee 
ſurmiſe in his plea that he is none of the perſons excepted, x age" 
and that he was not adherent to MA. and her ſon, and ſo of | 
to prove (g) that he is ſuch a perſon as can enjoy the benefit F Cu. 
of the pardon. And ſo ought it to be done in the principal 

caſe. Wherefore-inaſmuch as the defendant has not aver- 

red that Wright was not any of the perſons attainted, nor 

heir to any of them, he has not ſhewn himto be able to take 


all other points excepted in the pardon, for the party ought (x )Carth. 132. 


= 


But admitting that the condition was ſaved by the faid 
ſaving in the act of attainder, and that Fright had been 
ſhewn to be a perſon able to take benefit of the ſaving, yet 
there is another cauſe why the fee-fimple could not veſt in 
Wright preſently by the death of Sir Francis Lovel without 
iſſue, (if ſo be it be granted that the word ( forfeit) in the act 
transferred the reverſion of the land to the king's poſſeſſion) and 


that is, becauſe the fee- ſimple which was veſted in the king 


could not be deveſted out of him, and placed in Wright the 


happens. (4) For as the king's prerogative requires matter (i) and ſee t 
of record to bring land to his hands, ſo it requires matter of _ _ 


record to remove or take it out of him. + And upon the 


leſſee, without mogſtrans de droit, or petition, as the caſe (5) Ante 22 | 4 


mon/irans de droit, or petition of right, the party ſhall have an [+485] * f 
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amoveas manum direQed to the eſcheator, which is in lieu | 
of an habere factias ſeizinam upon a recovery, and until this 


the fee ought to remain in the king. Then in the principal 
caſe when fir Francis Lovel died without iſſue, the fee-fim- 
ple was in the king, being conveyed to him by the word 
(forfeit) in the act of attainder, as is faid before, which 


ven an eftate cannot be deveſted without the ſaid circumſtance. And 


:» to encreaſe from thence it follows, that if the fee-ſimple could not veſt 


by force ofa in Wright the leſſee when the condition was performed, viz. 


condition, the at the very inſtant when fir Francis Lovel died without 
encreaſe muſt 


veſt at the fame iſſue, it fall never veſt in him, for the words of the condi- 
inſtavt when tion are, that if fir Francis Lovel ſhould happen to die with- 
the condition out iſſue, then he granted the tenements to Wright in fee, 
197 which word (then) is an adverb of time, and the fee ought 


veſt. 8. P. 6 Ce. to veſt at the ſame inſtant in which it was appointed, or it 


75. a Poſt 489 ſhall never veſt. As if a leaſe is made for life, and if the 
4% ' tenant for life dies, that then the land ſhall remain to the 
right heirs of J. S. in this caſe if J. S. is living, his right 
heir ſhall never have it, becauſe it cannot veſt when the 
particular eſtate is determined, at which time it ſhall either 
{a) M.39H.6. veſt or never. (a) So if a man deviſes land, and is 
18. pl. 23. Per diſſeized, and dies, the deviſee ſhall never have it, becauſe 


Telv. bb. . ys i 
1 Bro. 3 15. it could not veſt in him at the time of the death of the de- 


viſor. So here inaſmuch as the fee · ſimple could not remove 
out of the king, and veſt in Mrigbt the leſſee at the ſame 
inſtant when the condition was performed, he ſhall never 
have it, for afterwards he could not have a petition nor 


monſirans de droit, becauſe he had no right, for the right 


which by poſſibility he might have had was utterly deſtroyed 
by reaſon of the king's ſeizin, which would not ſuffer the 
fee to veſt in Wright when it ſhould have done, and thereby 
the poſſibility. which right had to the fee-fimple was utter- 
ly deſtroyed. And thus the caſe would have ſtood, although 
the office had not been found in the 1 th year of the preſent 

queen. But that office, which has relation to the time 
the title given to the king, fortifies the ſeizin of the king, 

and tends to deſtroy more effeQually the title or poſſibility 
which Wright had to the fee-fimple. And therefore the 
plaintiff, who derives histitle from the preſent queen, ought 
to have judgment to recover. And of this opinion was 
Manwoed juſtice, who argued that the word (forfeit ) in the 
act of attainder veſted the fee in the king, and that the con- 
dition was not ſaved by the ſaving in the ſaid act. 


1 


g. . bÞ 
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they took the caſe in the ſame light as if no office had been defendant. 
found, becauſe the office found in the 11th year of the pre- Where an in- 
ſent queen was utterly void for two cauſes. 'The one was 3 is 3 
(which Harper juſtice greatly relied upon) becauſe it is not En by vin 
ſhewn in the replication that the ſaid Richard Prince and the of a commiſſi- 
others, before whom the office, was found, had authority by on, the party 
the commiſſion to enquire of the matter which was enquired ausbente en 
by them. For their power ought to have ſhewn in the plea, miſſioners had 
as, that it was enquired before them by the queen's commiſ- authority b 
ſion to them directed to enquire what lands or tenements fir , > am 2 
Francis Lovel, who was attainted by Parliament ſuch a day the matter; 
for treaſon by him committed, had the day of the treaſon but where it is 
committed, or afterwards, and before the act of attainder, 2 
or, that the commiſſion authorized them to enquire of all che eſcheator 
lands concealed to which the queen had right or title, or in virtwte offcii, or 
ſome other manner their authority ought to have been ſhewn, Þefore ti 2 
as alſo it ſhould have been ſhewn that the inquiſition WAS a matter whizh 
purſuant and 3 to the authority given by the com-; they are em- 
miſſion. As if a man would plead that ſuch a one was in- 33 
dicted of treaſon before ſuch perſons, he ought to ſnew that NG 
the commiſſioners had authority by the, commiſſion to en- enquire into, 
quire of treaſons. So if a man would plead that ſuch a one their authority 
was indicted and arraigned before juſtices of peace, he ought 8 
to ſay that they were aſſigned to enquire, hear, and deter- it appears to 
mine felonies and other miſdemeanors in the ſame county, 3 
for perſons appointed by commiſſion have no power but diverſity 2 | 
that which is limited to them by the commiſſion. But if Mod. Entr. 
an inquiſition is pleaded to be taken before the eſcheator 336. pl. 29. 
by virtue of his office, or before the ſheriff, or before the 
ſteward of a leet, touching any thing whercof they have 
authority by the common law or ſtatutes, there the party 
ſhall not ſurmiſe that they had authority over the thing, 
becauſe they are officers at the common law, ſo that the 
authority which they have by the law is known to the juſ- 
tices, and appears to the court judicially, but not in the 
other caſe, and ſo is the diverſity.” Wherefore inaſmuch as 
it is not ſhewn by the plea that the commiſſioners had au- 
thority by the commiſhon to enquire of the thing here en | 
quired of, the inquiſition is void. | 85 | 

The other cauſe why the inquiſition is void, is, becauſe Where a per- 
the commiffioners have not enquired whether fir FR _ e 

5 928 f 1 ot Parlia- 

his lands thereby forfeited from ſuch a day before the making of the ac, „ 
tle the king the certainty of the lands, whereof the perſon attainted was ſeized within the 
Nu I , oughtto be preciſely found, or elſe the office is void. Vide 3 Co. 2. a. Dy. 208. 


But all the other juſtices 1 4. to the contrary. And Ee for the © 
J _ 


taken by virtue _ 4 


ed that he 


not ſufficient (as Dyer termed it.) 


Michaelma Term 17 & 18 Elizabeth, in C. B 

| Lovil was ſeized of the reverſion of the five acres the ſaid 
21ſt day of Auguſl, Anno 1 H. 7. or afterwards, and before 
the 7th day of November then next following, at which day 
the act of attainder was made, for to that time the forfeiture 
only extends. And ſo inaſmuch as the jury was ftraitned 
to that time, and have not found the ſeizin within that 
time, the inquiſition is void, for they have found nothing 
more than that king Henry 8. by reaſon of the conviRion, 
. attainder, aQ, and deſcent aforeſaid was ſeized of the ſaid 
tenements in his demeſn as of fee, in right of his crown. 
Whereas neither the act nor all that preceded it could make 
Henry 8. to be ſeized, unleſs fir Francis Love! was ſeized 
within the time aforeſaid, which ought to have been found 
| ſpecially and preciſely, and ſeeing it is not, the inquiſition 
1s void. And ſuch was the opinion of the court. So that 
the caſe now ſtands as if no office had ever been found, and 

the other points are only to be taken into conſideration. 

And as to theſe, and firſt as to the word (forfeit) in the 
act of attainder, all the jnſtices except Manzwoed argued, 
[ that the word (forfeit) did not veſt the reverſion in the king, 
[ +486] and that + it is not a ſufficient word to veſt in the king any 
© freehold in deed or in law, but is only effeQual to veſt a 
2 right or title in the king, as an attainder of treaſon at the 
Before the ſta- common law docs. And here the word ( forfeit) does no 
tute of 33 H.8. more than if it had been totally left out of the act, (unleſs 
nn — in the point of relation, for the act ſays that he ſhall forfeit 


. tainted af dight the king all his lands which he had the 21ſt day of Au- 


quem by guſt laſt paſt, or at any time afterwards, in which point of 
of parliament, time the word has effect) for, without the word (forfeit) in 
thereby <na- the act, he ſhould have forfeited all his lands to the king 

by the common law, becauſe he was attainted of treaſon, 
All hu lande, for be the attainder by ſtatute or by the common law, the 
yet that was forfeiture to the king follows it as the ſhadow does the body 


2 But although the act ſays that he ſhall forfeit all his lands, 
deed or in law yet it does not appear what lands or tenements he had, and 


inthe king that ought to appear by record, and is not matter of aver- 


until an office | THE" : k | 
found, for the ment, which is not ſufficient, for words without a rc 


words (Shall are not allowable to entitle the king, but his title in caſes of 
forfeit ) were treaſon ought always to appear by record, and where it does 


3 _— not appear by record what certain land the party attaint 


or title in the | 


king. 8. P. 29 H. 8. Bro, Charter de pardon 52. Dy. 325. pl. 38. 1 Co. 42. a. 3 Co. 10.3. 
2 Rol. R. 339, 375, 2 And. 33. Godb. 31a. 4 Leon. 126. Hoh. 231. Crompt. J. C. 15. b. 
Vin. Abr. tit, Statutes E. 7. pl. 4. | 00 


© Nichols verſus Nichols, in C B. 


had, the common law will never adjudge the freehold in 
deed or in law of any land to be in the king until office 
found. And for remedy hereof the branch of the adt of 
33 H. 8. _ 20. was made, by which it is enacted, that 
the king ſhall be adjudged in the actual or real peſeſſion of lande 

or tenements of perſons attainted of treaſon, without any office 

or inguiſtion to be found ; by which act this point is reme- 

died in all caſes of treaſon which happen after the ſaid adt 

of 33 H. 8. but not in thoſe which happened before it, as 

our caſe did; and if the forfeiture only had veſted the poſ- 

ſeſſion in the king, this act would have been in vain. 

(a) And in the lord Hungerford's caſe in 4 Ed. 4. where he ( M. A 29.4. 
was attainted of high-treaſon hy act of parliament, and by 22 pl 1. Fitz. 
the ſame act it was ordained that all lands which he had Traverſe g. 

| ſuch a day before the act ſhould be forfeited to the king, it 0 33. 

was there ſaid that the king might enter without office or in- 
quiſition found, but Mariham chief-juſtice of the king's 
bench ſaid, we will by no means grant that,“ and ſo ſaid 


e w 


e > on n : „ 

5 other juſtices, From whence it appears that the word 

. (forfeit) did not veſt the poſſeſſion in the king, nor give him 

' entry without office firſt found. And to this purpaſe Harper 

2 juſtice cited the caſe in 27 H. 8. Bro. tit. Office devant 

0 Eſcbeator, pl. 17. which is there put thus. Note by them 

0 « of the exchequer, that where a man is attainted by par- 

s « liament, and it is thereby ordained that all his lands ſhall 

it « be forfeited, and it is not ſaid that they ſhall be in the 

a king without office, there they ſhall not be in the ſeizin of 

of « the king to grant over without office, for it does not appear 

n ce of record what lands they are.” Theſe are the words of 

8 the book, which, he ſaid, ſtrongly enforced and confirmed 

, his opinion, that the word (forfeit) in the act of attaĩnder here 

* did not veſt the rever ſion in the king without office found, | 

iy And it was moved in this caſe, that if the poſſeſſion in By the com- 
deed or in law of the lands of a perſon attainted of treaſon man law after 

s, ſhall not be in the king before office found, in whom it ſhall þ7, 2ti2incer of 

id be by the courſe of the common law in the life of the perſon fy nuril office 

* utainted, and in whom after his death? And Barham ſer- found: the fice. 

rd jeant and the lord Dyer held, that after the attainder, and 28 

of until office found, the freehold and the fee-fimple perſon atcaine. 

es ſhould be in fact in the perſon attainted as long as he ſhould cd as long ao be 

ed live, For as he hath capacity to take in deed lands by g he 

d, new purchaſe, ſo hath he power to retain his antient poſ- te eber. 

a. | | P35] CE og „ 

b. he dies, if the 


land is held of a common perſon, the ſrechold in law ſhall be in the lord of the fee, before 

entry, until office found for the king, and if the land is held of the king, then it ſhall be in the 

eng in the nature of a common t, until office found. 8. P. 2 Leon. 126. 5 Co. $2. b. 
age 349. | | 


J * gn i lp Br . 
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60 See this he dies, the land cannot deſcend to his heir, becauſe the 
point denied 3 blood between him and his heir is corrupted, and it cannot 


| Co. 10. Per be in the king, becauſe no office is found; and therefore 


02s Barham ſaid, if the land is held of a common perſon, (ö) it 


ſhall eſcheat to ſuch common perſon, and he ſhall be tenant 


in law before entry to every præcipe, until office is found 
for the king : But if the land is held-of the king himſelf, 
then after the death of ſuch perſon attainted of treaſon, the 
frechold in law ſhall be in the king until office is found, in 
the nature of a common eſcheat, and not in the nature of 
an eſcheat for treaſon. From whence it follows, that the 
_ reverſion in fee in the principal caſe remained in fir Framiz 
Lovel all his lifetime after the making the act of attainder, 
and when he died without iſſue, then the fee veſted in 
Wright the leſſee, or elſe it went to the lord by eſcheat (a 


Barham ſaid), in either of which caſes it follows, that the 


other points which have been moved, wiz. whether the 
eement real is diſſolved, and whether the ſaving in the 
act of attainder has ſaved the condition, and whether 
Wright was ſuch a perſon as could take benefit of the ſaving, 
are not material, nor at all neceſſary to be conſidered in the 
caſe : And from hence it alſo follows, that the matter of the 
bar is not confeſſed and avoided, nor traverſed, and there- 


fore, it nl yt judgment is to be given for the defendant, 


and againſt Ae plaintiff. ; 
. Nevertheleſs the juſtices argued to the other- matters 
which were moved. And as to the condition, they held that 

» tho! the reverſion was removed out of the perſon of the leſ- 
for, and out of his blood, by his grant, or by eſcheat, or by 


| Where an ef. Other cauſe whatever, yet this ſhall not hurt the leſſee when 


tate is to en- the condition is performed, for the act of the leſſor cannot 
ec do any prejudice to the leſſee, but when the condition is 
5+ is not neceſ. performed, the fee ſhall veſt in him, and ſhall be diſcharged 
fary for the of all rents, recognizances, conveyances, or other incum- 
1 the brances made by the leſſor after the condition was firſt made, 
of the lef. Or coming under the leſſor, or under the condition, or un- 

to continue der felony or treaſon, or other matter done by him. 80 

at the time that there is no privity requiſite in the caſe on the part of the 
8 leſſor or his heirs, but the condition is an agreement oy 
o that alt o WI 
2 reverſion is removed out of the leſſor, and out of his blood, by his grant, eſcheat, & 
yet the condition remains, and the encreaſe ſhall veſt in the leſſee upon the performance of the 
condition, diſcharged of all incumbrances ſubſequent to the condition. S. P. 8 Co. 76. 1. 
Plowd. Quer. f. 305, in fine. Vin. Abr. tit. Condition T. pl. 26 in Margine. T. d. Pl. 4 U 
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ſeſſions, and he ſhall be tenant to every præcipe. But when 


. n 
ws W S 
* Fa - — * *. 

% A n * 


8 3 


Nichols e e Ninheb, in C. B. 


with hich the land is harry pe wharlveyer 'hand: * 1830 
. eaſe in 6 N. 440. 
2. was cited, where a leaſe was nde for y ſo that _ . ct . 
certain oonditions the leſſees might have T frechold, and the I6, 
reverſion: was granted by ſine, and a quid j uris clamat was 15 67 oy 1 
ſued againſt the lefſces, and there it fully appears by the book ** 
that the leſſees ſhould be allowed the — of ſueh conditĩ- Tremor to 
ons as would bring the fee to them, and which were not re- Dyer 9 
nant to law, ſo that upon the · performance of ſuch condi- 1 NY ow”. 

tions the freehold ſhould accrue to them, and ſhould be re- Lite. 8 978 b. 
moved out of the young of the reverſion, as well as it ſhould 1 Co. 84: b. 
have been out of the leſſor and his heirs, if it had remained =o RY 
in the leſſor. But the lord Dyer ſaid that one of the leſſees bottom. 

in that caſe claimed the fee by a condition which was (5) re- 
pugnant to the fine, and therefore he could not have the fee. Ni hen by. 
And ncte that Belknap chief juſtice thove put this caſe, (c) if a 3 
leaſe is made for term of years, upon condition that if the leſſee (- 
pays ac 2 ae Aru pos within the term, then hey ſhall bave r * 
np fs ON NE ENS 

f ze by condition, 2 before of payment the. 

levies a fine. ts another, 4 ſhall wh proteſta- 

= and i bt pays the money at abe day limited, the conuſee ſhall : 
have it, and he who was the termor- ſhall have the freehold, © 
From which —_ it-appears that by the condition the fee ſhall bs 

transferred as 5 — grantee of the rever fin, ub if a 
firanger, as from and bis heirs. And ſo all the juſ- 
tices except ray, os held, that the real agreement, viz. the 
ſaid — bound: all that ſhould come to the reverſion 1 
after the condition was made, whether they were ſtrangers YZ 
or privies in blood. 2 4 Y 


And alſo the ſaid juſtices arguedto the matter of the fine ERR” WE | | 


- os 4+ e ood Mali „„ - effi. ons Co OO or RE 


28S 222 


is in the act of — But Marper juſtice was of opinion, ment 
ged that tho' it ſhould be confcifed that the word {forfeit} veſted — of ; of high 
zm- be reverſion in the king, yet it was not neceſſary-to/have any reno, 


Ly 


laving in the add. For, he ſaid, when the makers of the a that he ſhall | 


alerted the words, that fir Francis Tous ſhould forfeit all the lands. it is un · 
lands and tenements whereof he was ſeized fuch a day, it was neceflary to 
not their intent to make any other forfeit or loſe any thing 705 1 
= ir Francis Level only, who had offended, for it would 

have been a very unjuſt thing in them to have iuſlicted a pu- — a: 


r 


with 


a o niſhment by the act upon another who had committed no of. e ſaved ig. 
* 7 which cannot be preſumed to have been the meanin — . 
"4.i8 of the legiſlature,but their i intent was s only to traneter th the pol - the 

= Parr, II. by 4 N N ons fr he ey 


vin thoſe who ate innocent. Bee god 324 2 Rol, 4.3530 
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Mickaelmas Term 1 & 18, Elizabeth; in C. B. 


ſeſſions of ſir Francis Lovel, who had been guilty of an of- 
fence, to the king, againſt whom the offence was committed. 


Tit. allzegeg.S0 that the act is no more than an inſtrument of convey- 


M. 37 H. 6. b. ance, whereby the poſſeſſions of one man are transferred 
12 439: over to another, and it is the office of judges to enpound the 
K "4 = words of an ac; of parliament ſo as that they may agree with 
Ney 7. equity and good conſcience, and do no wrong or injury to 2 
2 Keb. 792. third perſon. And ſuch conſtruQtion agrees with the reaſon 
SORE of the common law, which, altho' it allows many preroga- 
8 Mod. 47. tives to the king, yet will never ſuffer them to hurt ot hers. 
2 Hawk. P. C. (4) And therefore, he ſaid, if a bridge is repairable by a ſub- 
PRESS je, and it falls to decay, and the king pardons him from re- 
2 Finch 63. Pairing it, yet this ſhall not excuſe him, but he ſhall repair 


g Bac. Abr. it notwithſtanding, becauſe others, viz. all the ſubjects of 
2. 


80 the realm, have an intereſt in it. (e) So, he ſaid, * man 
(e) 3 Dy. has a jewel in pledge for 10l. and he that pledged it is at- 
160. pl. 44- tainted, the king ſhall not have the jewel unleſs he pays the 
K. 2. 1 Pros 10l, for his prerogative 12 ) ſhall never pre judice another. 
pledges 31. iv (g) And, he ſaid, in 13 R. 2. the earl of Kent had a return 
fine. Bellew's of certain cattle in replevin, and the owner of the cattle was 
urn; Fae attainted, and there it was held that the earl ſhould retain 
* e. the cattle againſt the king until he had received ſatisfaction 
Martin Fitz. for the thing diſtrained for, and the king's prerogative could 


Be 7 i diſcharge the cattle, from the return, becauſe it could not 


te 3 . 2 5 

" prejudice another. And upon this principle we ought to pre- 
Vim. Abr. ſume that the makers of the act of — did —— to 
tit. preroga- do any prejudice to other perſons, and therefore that the con- 
ls) 43 P's dition here ſhould have been ſaved, if there had been no ex- 
13. Ero. pled- preſs ſaving put in the act. So that in his opinion it was ſu- 
ges 31. Bel- perfluous and unneceſſary to conſider the words of the ſaving 
N 49. But if the act had veſted the reverſion in the king by the 
T. 12 R. 2. word (forfeit), then (it was ſaid) none of the words in the 
Stath. diſtreſs ſaving would have ſaved the condition here but the word (ir- 
3 t terefl), and that would have ſaved it, as the lord Dyer ſaid, 


for it ſeemed to him to be an intereſt, and an intereſt of and 

. in the land. But Harper ſaid that a right and an intereſt er- 

= ee bene by tend to the thing itſelf, and here Mrigbt the leſſee had no 
* 


Whether a right to nor intereſt in the thing itſelf, viz. the reverſion, for 
condition to all that he had was an agreement or a contract real to have 
enfargean  the,reverſion, which is no intereſt of or in the thing, and 
the ſaving of therefore in his opinion it was not ſaved by the words of the 
an act of par- ſaving, if ſo be that the reverfion had been veſted in the 
liament be king. 8 5 e $a DOT: 
ddr tb Bur it ſeems to me that alths' it ſhould be admitted that tt 
words (right) word ( forfeit) veſted the reverſion in the king, yet the un d 
or {intereft), (right) 


e 
N 


» 


neral word, which may be largely extended, for there" is (5) (5) See 65. 
jus recuperandi, jus intrandi, 
percipiendi, and jus poffidendi, an | 
joined to (of and in the aforeſaid tene ments] may in a ſaving in- 301. 


0. 15 T. b. 


clude every one of the afor 


he who has common or a way has à right to have it; ſo that the „ 

word (right) being 5 in @ ſaving may be largely taken, be- 

cauſe to ſave the right of a firanger, who has committed no ,. 

fence, flands with reaſon and juſtice, and to take it away is con- 

trary to reaſon and juſtice, for which cauſe every reaſonable man 

will extend the word (right) to ſave every thing which one has 

or may have of, in, or out of land. And if this queſtion had been 

put to the makers of the ati of attainder, did you intend to ſave 

the condition of Wright the leſſee who was innocent of the crime 

of treaſon, or to take it away? they would certainly have f an- | +488 } 
ered God forbid that we ſhould take it away, And 1 | 


it had been * aſked of them, did you intend that it ſhould be 


faved in the word (right) ? they would have anſwered, yes. 


Wherefore to reſt upon the firift definition of the word, and to 


refer it to a right left upon a diſſeizin or other wrong, ſeems to 


me to be manifeſtly injurious, nam qui herat in liters, hætat 


in cortice, he that flicks to the 1 to the outſide of the 
law, and cannot enter into the inward ſenſe and ſpirit of it; for 
want of the application of reaſon, and ſuch perſon is pretty much 
in the ſame A ion with him who is commanded to enter into a 
houſe, and is obliged to land without, knocking at the door, and 
can't enter in, becauſe he has not the key to open the lock of the 


houſe-door, for reaſon is the key which prerces and opens the ſenſe | ps. | 


fe words. So that it ſeems to me (and under correction 
be it ſpoken) that the word (right), which is a general word, 
and the word (interefl ) which is alſo a general word, may in a 

ſaving be extended to all conditions, rents, profits, and other 

things to, in, or out f lane. e he 
And as to the matter of the averment, Harper ſaid that there here 2 man 
was no neceſſity for ſuch averment that Mrigbt the leſſee was will take be- 
none of the perſons attainted, nor heir to any of them, for it 2<fit of an ud 


as Habendi, jus retiriendi; jus C l 
„ and tht word (right) being 2 Rol. R 343. | 


be aforeſaid rights, and many others, for be Vin al . 
who has eftovers in the tenements has à right to have them, and right A. pl 1. 


is not expreſly ſhewn in the pleading that any other perſon 2. Fanden _ | 


than fir Francis Louel was attainted by the act; and altho” endl 2 — 


from the words of the ſaving, which are, to all others than to be ie bot u . 


2 £149 EXCEPLEG 3 
N 2 "the but where he 


*4 


E. 3. pl. 17. 5 


nefit by the a, but only to keep an eülgze which he bad before the ad, in ſuch. caſe'be | 
need not make ſuch averment. 8. P. 2 Mod. Entr. 336. pl. 30. Vin. Abr. tit, Statutes | 


Michaelmas Term 17 & 18 Elizabeth, in C. B. 


the perſans- attainted, and their beirs, it may be collected that 
— fu erde e eſides 1 Francis, Lovel, Ft * 
is not neceſſary to make ſuch, averment, becauſe, Fright the 
* leſſee was not to take any Aue büt to retain that 

| . which, he had before. And he &thas there. was a differ- 

| (<) M:8 Ed. ence hetween the caſe of (a). 8, Ed. 4. before cited and this 

Aer caſehere. For when a man pleads.a. pardon, he is to tale 

i” benefit by it, becauſe the treſpaſs, intruſion, or. other. Mang 

| which, be has done is f and if he will. have ſuch he- 
neft, be ought to make himſelf able to take it for his ability 
precedes the benefit; but here Mrigbt the leſſee claimed ng. 
thing by the act, but claimed to retain that which he had 
before the act, in which caſe if the act does any thing, it pre- 
judices him, and defeats his condition rather than gives him 
any benefit, and therefore the defendant, who. derives his ti- 
tle under that of Vrigbt, ſhall not ſhew that which hurts him- 
ſclf, but the other fide ought to ſhew. it, as to ſay that Wright 
was one of the perſons. attainted, for the party himſelf ſhall 
not be forced to ſhew that which defeats his own cſtate ; and 
it ſhall. not be intended that Mrigbt was one of the perſons. 
excepted out of the ſaving, unleſs it be preciſely alledged, 
which allegation ought to come on the part of him who is to 
have benefit by the act, and not on the part of the other. 
Wherefore }/right the leſſee ſhall be intended ſuch a one to 
whom the benefit of the act extends, and ſo the lord Dyer 


| Whether w Further, admitting that the word ( forfeit) in the act of 
eſtate veſted in attainder veſted the reverſion in the king, and.that the con- 


the kirg ſhall 


| be deveſied out dition was ſaved to Hright the leſſee by the ſaving in the act, 
ol him by or even allowing this not to be ſo, and that the office was 
| operation of good, then it was debated how Mrigbt ſhould come to the 
| law by re reverſion, viz. if he ſhould. be put to his petition, or Mon- 
Without mon. ſir ans de droit, or how otherwiſe he ſhould come to the fee · 
Frans de droit. ſimple. And as to this, if ſo be it is admitted that the word 
| or: other wat- ( forfeit) veſted the reverſion in deed in the king, then the 
cx not. 4fir- Eing's poſſeſſion was full and perfect before the condition per- 
ans. Co.Litt. formed and the ſaving in the act, and afterwards came the 
78 a. ſaving, which would remove the fee-ſimple out of the perſon 
3 Co. 78. b. of the king, and convey it to Wright. the leſſee, ſo that 
| Gro. E. 64 Wright would have the fee · ſimple by means of the ſaving, for 
Big. 00 Recor was in the king when the condition was performed, and it 
.muſt go out of him to Wright by the condition and by the 

| 2 And,1rg, ſaving. But in ſuch caſe (it was ſaid by the greater part of 
| Polks53 (b) thoſe who ſpoke to this matter). Wright ought to be put to his 


„* peti tion, 
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Nichols be Nictivlsy/ in C. 8g. 
petition, or monfris de Uroit, dt amovenr manum, and ſo the 
king's feſſion ſhould be removed by tecord. And the earl 

of Northumberland's caſe in 3 EA. 3. was cited, wherein'this 1 
cafe is put: (5) If a diffeizor of land held of the king com- (5) M. 3 Ed., 
mits felony, and is attaihted, and afterwards the diffeizee 25.5 kit 4 
enters, and then office is found, which finds the attain- 515 K 
der, and the ſeizin of the perſon attaimed at the time of the 342, 4. 
attainder. there it was agreed by thoſe wbo argued on both Saab. s.. 
fides, that the diſſeizee ſhall be put to his perition, and that — 
he cannot retain the land, for the offite'is true, and the foun- 

dation of the king's titte is matter of record, in which caſe 
_ the'diffeizee ſhall be put to his petitionz and he cannot con- 
tinge to hold the land by his remitter, becauſe the king ſhall 
be e to be ſeized from the time of the artainder, fo 
that the ſeizin of the king was prior to the re-entry of the diſ- 
ſeizee, and therefore his ſeizin ought to be removed by mat- 
ter of record. 80 in the principal cafe if the word ( forferr) | 
had been ſufficient ts have conveyed the reverſion to the King, Pe 
Wright the leſſee; in order ts cõme t6 the fee-fimple, ſouldgd 
have been put to his petition, or monſtrunt de droit, and by 
that means have diſcharged the hands of the king, becauſe 
the king's polſefioh was more untient than the poſſeſſion of 
_ Wright. But in the ſaid caſe in 3 Ed. 4. it is held by the 

better opinion, that if the diſſei2%c; after the felony done, and I 
before the attaitider, Had entered, und fo bau been remitted, Lt. N 
in ſich caſe the office Afterwards found, which found not hig 39e. b. 5 co. 

but the ſeizin vf him who was attuinted after the felony done; 170. a. 1 
and not at the time of the attainder, ſhould not have driven Moor 630. 
the difſeizee to his petition, for the dilſeizec had re- entered . jones 16. 
and was remitted befbre the attainder by which the king was 3 Keb. 633. 
entitled, (e) and the vffice mall not have relation for the pro- Hawk. F. e. 
fits beyond the time of the attainder, altho for the avoiding of or nr l T 
incombrances made by the Party attainted it ſhall have rela- 360. 3 Bac. | 
tion t6 the time bf the treaſoh 4 committed, but not for any [ +489] 
profits, and therefore it ſeems that in that caſe he ſhould not Abr. 87. 
have been driven to His petition, or monfirans de droit, but ** tit. 
ſhould have ayoided all objections and claims by anſwer. fition K. pl 5. 
And this is not Nike tb à caſe put By ſerjeant Lovelys, which 
was thus: (4) The King's tenant in capite makes a leaſe for ( 7 I} 


life, rendring rent, and for default of payment; a re-eritr 4-549 1 
and dies, and the rent is in artear, and the heir enters Fo 
non; payment, and afterwards ati dſſice finds the dying ſeized, - 
and the tenure in c pfte, and that the heir was within age ll 


5 0 
; A | ! 


this caſe Loveleſs ſaid that the entry for the condition broker 
was avoided. And there ſects to be a good reaſon _ 1 . 
e | | N ou „ +. .-— _ 


Michaelmas Term 19 & 18 Elizabeth, in C. B. 


ſhould be ſo, becauſe after. the office found the rent ſhall: be 

adjudged to have been always due to the king, and not to 
the heir, and therefore the entry of the heir for à thing 
which was not due to him ſhall, by the relation of the office, 
CM. 19 Ed. 4. be adjudged: tortious. (a) For in an ad ion of treſpaſs 
2. pl. 5. Poſt 546. brought in 19 Ed. 4. for entering into a cloſe, and taking 
. the graſs, the defendant pleaded that it was found by office 
that the tenements eſcheated to the king before the day of 
the treſpaſs, and there it ſeems that, as to ſuch, things as 
ariſe from the land, as the graſs, and the like, the action 
which was well given to the plaintiff was taken away by the 


— 


— 


office found afterwards, which by its relation entitled the 
king thereto, but as to the entry into the land, or breaking 
of fences, which don't ariſe from the land, nor are any part 
of the annual encreaſe of it, the action was not taken away. 
by the office. So that the cafe put by Loeveleſi differs from 
the caſe where the diſſeizee enters before the attainder, be- 
MB Cauſe there the king ſhall have none of the profits. 
0% Rol.R.326 (5) But ſome were of opinion that the fee-fimple, which 
F was veſted. in Mrigbt the leſſee by a relation higher than the 
relation of the office, ſhould not be taken out of Wright. 
For altho? it ſhould be adjudged to be in the king, by the 
relation of the office, from the firſt day of the Parliament 
which attainted fir Francis Lovel, or altho' the word (fares: 
feit) in the act of attainder ſhould be adjudged ſufficient; to 
veſt it in the king the firſt day of the Parliament, ſo that at 
the time of the death of. ſir Francis Lovel without iſſue, 
which was the time when the condition was performed, the 
king ſhould be adjudged to be ſeized of the fee · ſimple, 
chargeable with the ſaid condition by the ſaving in the act, 
vet it ſeemed to them that when the condition was perform- 
ec, the fee · ſimple ſhould be immediately (c) deveſted out of 
the king, without petition, or monſtrans de droit, or other 
circumſtance. For if Wright the leſſee ought to wait in 
order to have recourſe to ſuch circumſtances, then the fee 
| would not veſt preſently, and if it could not veſt in Wright 
| . . preſently, then it ſhould never veſt in him, (d) for if 
Heri 13/-;-þ7's eſtate could not be enlarged at the time when the 
[ag e Co. Litt. „ F : f 
4. b. 2 Co. enlargement was appointed to take place, it ſhould never be 
F. . 8 Co. 76. enlarged. (e) As if a man makes a leaſe for life, upon 
. 214. condition that if the leſſor dies without iſſue, the leſſee ſhall | 
E. 640. have fee, and the leſſee enters into religion, and afterwards 
ig. on Recov. the leſſor dies without iſſue, and then the leſſee is deraigned, 
0 in this caſe he ſhall never have the fee, becauſe it could 


— 7 not veſt in him at the time when the condition was per- 


.) Kitch. 305. = formed, 


time. Wherefore to avoid the inconvenience which would 
attend the bringing of a petition, or monſtrans di droit, or 
ſuch other circumſtances, it ſhall be adjudged that the fee- 
ſimple paſſed out of the king, and veſted in right the leſ- 
ſee at the inſtant when the condition was performed. 


(J) And land ſhall frequently be deveſted out of the king by {/] Res. 
the operation of the law or of former agreements, without pra (e). 
mon/irans de droit, or ſuch circumſtances. (g) As if te- e 
nant in tail diſcontinues in fee, and the diſcontinuee en- 28. 348. Poſt. 
feoffs the king by deed inrolled, and the king leaſes the land 553 (g). And 
to the tenant in tail for life, the remainder to his iſſue for ſec the f w 
life, and the firſt tenant for life dies, the iſſue is remitted — 
by the remainder falling upon him, and the fee fimple is be deveſtedout 
deveſted out of the king, and veſted in the donor, without of the king by 
 monſtrans de droit, or other - circumſtance. So in the prin- 3 a& 
cipal caſe the fee ſhall be deveſted out of the king by the in law, x Rol. 
condition, becauſe of the inconveniencies which would R. 214. Godb. 
otherwiſe ariſe. And if the law be ſo where the fee was 22 
veſted in deed in the king, 4 fortiore it ſhall be ſo in the pig. on Recov. 
principal caſe, where the king was not actually (+) ſeized of 86. 
the fee at the time of the performance of the condition, but /z vide Dy. 
his ſeizin was by the relation of a ſubſequent matter to that 725 b. 2 38. 
time; ſo that in the principal caſe there was an abſolute in fine Caſus, 
neceſſity for it to be adjudged that the fee-fimple was out of 
the king, which there was not in the ſaid caſe put in 3 Ed. 
4. before cited, where the diſſeizee entered before office 
found: So that, by the opinion of ſome, there is a diverſity 
between the caſes. „ ö f 
And afterwards, becauſe the condition to enlarge the eſ- 
tate of Wright the leſſee was good, and when fir Francis 
Lovel died without iſſue, the fee veſted in 8 
and there was no maiter of ſubſtance to the contrary, the 
court gave judgment for the defendant, which was entered 


. 
as follows. ” ö 
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At which day here came as well the aforeſaid Humphry as The reſt of the 
the aforeſaid John by their attornies aforeſaid. Whereupon _ 
the premiſſes being ſeen, and by the juſtices here more fully 
underſtood, it ſeems to the ſame juſtices here that the afore- 

ſaid plea of the aforeſaid Jobn Nichols, by rejoining in man- | 
ner and form aforcſaid pleaded, is good and ſufficient in 

law to preclude the aforeſaid Hum A having bis aQi- 


on aforeſaid againſt the aforeſai hn. Therefore it is udgmen 
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conſidered that the aforeſaid Humpbry tale nothing by his 
| writ aforeſaid, but be in metey for his falſe. claim thereof, 
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+4 report of a judgment given in the King's Bench by the juſ- 
{+ 490 ] — FA _ with the aſſent - #he- juftices o pf 
Common Bench, in Michaelmas term in 187 and 
19th years of the reign of queen Elizabeth, whon a p 
verdi found in a bill of treſpaſs exhibited in the King's 
Bench by Henry Ludford plaintiff againſt Thomas Gretton 
defendant, for a treſpaſs done in land and a Bone ut Pole(- 
worth in the county of Warwick. And the retort nberref is 
entered among the records of Michaelmas' term 17 and 18 
Elizabeth, Rot. 188. and was as follows. 


„ ANR Ludford complains of Thomas Gretton in the 
Warwick, 44 cuſtody of the marſhal, &c. of this that he the 28th day 
Declaration. of March it the 17th year of the reign of the lady Elizabeth 
dent Raſt. Entr, NOW queen of England, with force and arms, &e. the cloſe 
678. b. and houſe of him the ſaid Henry, viz. one cloſt bordering 

upon a certain lane called Hulli- lune on the part of the weſt, 
and upon another lane leading from Tamworth towards 
Ather/ton on the part of the caſt, and upon a oloſe called 
Brealeys-croft on the part of the fouth, and upon the queen's 
highway leading towards a certain river called the Anler on 
the part of the north, and a certain meſſuage upon the ſame 
cloſe firſt recited built, at Poleſwprth in the county afore- 
faid broke and entered, and the graſs of him the ſaid Henry 
in the cloſe aforeſaid lately growing to the value of 20s. with 
his feet by _—_— trod down and conſumed :: And other 
wrongs to him did, againſt the peace of the ſaid lady the 
queen now, and to the damage of him the ſaid Henry 20. 
and therefore he produces the ſuit, cc. 1085 
To this the defendant pleaded, not guilty, and the jury 
ED Pr charged upon the i us gave a ſpecial verdi, as follows. 
Special verdia, Who to ſay the truth of the within contained being _- 
\ 7 


ſen, n ong de- 
— time withih written We tue i nk re wth ei- 
fied is ſuppoſed- to be done; ford Fury late king of Engin 
the #iphth was Teigetd of the: beer withih Ernten e ith 
the appurtenanors in "which, Ke, in his. Geimeſn us of *. | 
And being ſo ſeized thereof; he by His certain — 7 atent 
ſealed under . ſeal 67 BY nd, bearing *"f3th 
day of February in the 36th year'of His e dad to dhe 
— jurors ſhewn in 'evidence, gave and granted to "he 
Richard Tuverner, Roger Tuverner, and Nobert Tavirher 
the denements within Written - with the pare in 
which, Se. among other things; to have and to hold — 
ſame tenements with the appurtenances among other tl | 
to the ſame Richard,” Roger, and Robert, 'their heirs 4 

aſſigns for ever, as by the ſame letters · patent among other 

| hi * fully appears, the eftate and titte of which fad 
4 Rl and d Rao of ane in the fame tenetnente 

| — the appurtenances the aforefaid Hen uur now 

b has, and at the within written time when, &c. had in the 


A 
, „ 
8 P 2 x * r TTL. __ 
0 — LS Br ts Fg — no gab Taber 4 A 
R r n 


ä ſame; And further the ſame jurors ay upon their wy 
; that by a certain ad made in a Partiame — lord Hor y 
ſometime king of Bugland the fixth in the 18th year of 83 
| reign held, it — by the kucherky of 1 ſame Par- 2 
lament, that whatſoever warrant from thenee after ward by | 15 
the ſame then king Henry the ſiuth or his heirs to the g 

eellor of England for the time being ſhould be diregted, the © 
ay of delivery thereof td the chanecHior ſhould be entered f I 
record'in the chatiihry „ and that the chancellor ſhould make 
letters patent upon t + tame Warrant, bearing date the day 

of the delivery of the ſane into tHe-charicery, and not be- 
fore in any manner, and that if any letters-patent from 
thence afterwards Thould be made to the contrafy, then the 

lnic ſhould be null void; and of no effect, as by the ſame a 

more fully appears. © And the ſame yy ſay upon their 


n 
ic cath, that before the making of the aforeſaid; letters-patent 
2. of the aforeſaid late king Hs the eighth to the aforefaid 
ry licher Taverner, Rogtr Tavernir, 101 Robert Tubrrutr in ys 
th m aforeſaid age, the ſame late king Henry the 151 8 
er litcQed his certain Warrant t one Thema riteſu knignt, 
he hen chancellof of Zhgland, for the making of thoſe let OE 
5. tent to the ſame Rithard, Ruger, and to be do 0 67 . Heide 

| bich ſaid warrant to the ſame then chancellor, before the | 
ry haking of the aforeſaid letter: - patent, to the aforeſaid then | 

e was deſiveted; and that the day of the delivery 

o- | the ſame warraut to the fame then chancellor was nor 
Ny entered 


- 


* * oaks; * . — * „ 
5 . — — — * 


2 8 : f : 


entered of record in the court of chancery of the ſaid late 
king Henry the eighth, according to the form of the ſtatute 
aforeſaid. And if upon the whole matter aforeſaid in form 
_ aforeſaid found it ſhall ſeem to the court here that the afore- 
ſaid letters · patent of the aforeſaid late king Henry the eight} 
to the aforeſaid Richard Taverner, Roger Taverner, and 
.: Robert Taverner in form aforeſaid made, are good and 
valid in law, then the ſame jurors ſay upon their oath, that 
the aforeſaid Thomas Gretton is guilty of the treſpaſs within 


. written, as. the aforeſaid Henry Ludford within againſt him 


complains, and. then they aſſeſs the damages of the ſaid 
| Henry Ludford by occaſion of that treſpaſs, beſides his coſs 
and charges by him about his ſuit in this behalf expended, 
to 30s. and for thoſe coſts and charges to 40s. - And if upon 
the whole matter aforeſaid in form aforeſaid - found it ſhall 
ſeem to the court here that the aforeſaid letters · patent of the 
aforeſaid late king Henry the eighth to the aforeſaid Richard 
Taverner, Roger Taverner, and Robert Tauerner in form 
aforeſaid made ate void in law and of no effect, then the 
ſame jurors ſay upon their oath that the aforeſaid Thoma, 
| Gretton, is not guilty of the treſpaſs within written, as the 
ſame Thomas Gretton within hath, alledged. And thereof 
they pray the advice and diſcretion of the court here in the 
premiſſes, ea 011 iN TI lei ter ene 


The CASE, I by the record, that the plaintiff has declared of 
Lettere-patent of E artuiet the 20th day of March in the 15th year of the 


are good and 127105 


whereupon 


they are made, jurors ſhewn forth in evidence, gave and granted to Ricbord 
is never enter- 


ed of record in their heirs, the ſaid tenements in which, Er. whoſe eſtste 


tempt in the enacted, that of every warrant thereafter; to the chancellor 

en ben of England directed, the day of the delivery of the ſame to 
uniſhable, as the chancellor ſhould be entered of record in the chancery, 

being contrary and that the chancellor ſhould make letters- patent upon 


n ſame warrants, bearing date the day of the delivery of them 


act. 8. P. 
2 Leon. 90,9 1 | | 5 


into the chancery, and not before in any manner; and 5 
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Urors found, that before the making of the ſaid letters-pa- 5 
ent, the ſaid king: Ferry, 8. directed his warrant, to the 
d for the making of the ſaid lettets- pa- 


ſhould be thereafter.made to the copteury, 


* 1 


zould be null, void, and of no effect. And t 


hancellor of Englan 


at to the ſaid Richard, Roger, and Robert, which watfant 


* 7 


yas delivered to the ſaid chancellor before the making of the . 
aid letters-patent, and that the day of the delivery of the - 
ame warrant to the chancellor was not entered of record. in 


orm of the ſaid ſtatute. And if upon the whole matter 


etz · patent of the ſaid king made to the ſaid Taverners in 
orm aforeſaid were good and effectual in law, then the ſaid 


urors ſaid that the defendant was guilty" of the treſpaſs, as 


FS | 


patent were void, then the jurors ſaid that the defendant 
nas not guilty, of Zhg.treſpabs, os eee 


(trers-patent were good, not with 


any thing by | ent the 10 | 
kerwards another perſon had made ſuit to him to ha ve the 


1 


y of May, and ſealed the ſame day, but bad cauſed it to 


the 


foreſaid found. it ſhould ſeem to the court that the ſaid let- 


1 


he plaintiff had complained againſt him, and then they aſ= _ 
| ft at 3os. and for the coſts at 
. FT... An L | | | 


and thereof they prayed the advice and diſcretion of the 
ourt, ; ; * : 95% 324 8 3 ©3> Hi! *. . 


tin of the e (Wray chief juſtice being 


common bench, with whom they had ' conferred, that the 


Fers by the bie of the act. As ff the king had grant- 


ame thing, and had got a patent of it made to him the 20th 


tear date the iſt day of May, by this patent falſely dated 
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the firſt patent, which was duly made, owl have bee 
avoided, (a) becauſe every grant by record Huth relarion 1 
The deed of the day of the date ſpecified in the record, and not 
— 2 the the time of the delivery. And herein there is a dive 
time of the de- bet ween à deed and a record, for a deed of the (0) ſubjet 
livery, and not has relation only to the time of the delivery, and toil 
from the me time of the date, but on the contrary the King's charter h 
viceverſe of the relation to the time of the date, and not to the time of t 
charter of the delivery, becauſe all matters of record, in * of the 
. e (e] preſumed in law to carry in theinſe 
H. 6. 21 b. B abſolute truth. And therefore none can fay that the King 
Ceriew. Bro. charter was made or gel vered at EG 47 — 3 | — 
IIc. 16. bears date, no more than à man may fay that a recogni: 
Bae. Abr. 15). or ſtatute-merchant, or ſtaple was acknowledged, or ii 
Vin. Abr. tit. writ purchaſed, at another time than when ft bears dat 
Prerogative O. For to aver that it was antedated, or that it was delivered 
* WP» es fler after the date, tends to the Yifcredit of 
(a) Dy. 358. a. great ſeal, or of juſtice, or of the officer of record who 
Lane 40. Vin. corded the recognizance, or the ſtatute-merchant, ind t 
P. a. pl.. like. But the deeds of ſubjeQs ſhall take effe& by the ds 
i vety, — as the 1 oug 0 mo the ne , e- 
Vs. P. zco. s. he ought to prove the time of the cuvery, and the date 
Wee bea therein as ts i e Al bee 
[+ 492] + the king's charter takes He from the We, derer 
(an A: e the N N ht h 
60 2. 0 pen if the patent was antedated, viz. if it bore d 
8 — "day of the delivery ei the warfaiit, and 
153. Rep. zemp. it might not be ſo for the future, the ſtatute of 18 H. 6. 4 
. mig! i758 p 8 hand 8 298 ; 6, 0.2 
Hardwick.184. 1. was made, which, remedies the ſaid miſchief by mak 


* 


1 Finch 161 0 . ; OF 35; i, 5 ae 4 EET 
the patent void which varies from. the day of the entry 

ie the, 1 received. But in the principal cafe there is 
variance, 7 there is 5 entry the e of the day of 

delivery of the warrant, But the juſtices faid that then 

entry of the day of the delivery of the warrant was 2 0 

tempt in the chancellor, and puniſhable in Rim, becauſe 

act ordains that the day of the delivery of the warrant to 

chancellor ſhall be entered of record in the chaticery, v 

| the pt Fs SE ought, to ſee done. And in ſuch manner 
offence ſhall be puniſhed, but nevertheleſs the patent 1s 
— becauſe there is no variance between the date o 


patent and the day of the delivery of the warrant, as It 1s 
defore. 7 2 | ; 8 2 | 1 


i 


©, Hudfordwofus Gretton, in E Re 


And the juſtices faid. that they had 77 upon tg Leiter- patent 
her points, 9 9 n 8 tie rt, Was, that thi are g — 1 
would. haue begu good, although np. warrant, had ort of the a&t 
zu made or ſent, | For the great ſeal withgut. any, othen* ” 22 cap. 
rcumſtance, is ſufficient for the party to whom. the, patent warrant at all 
made, and the warrant is the chancellor s diſcharge, for is ſeneto the 
ereby he knows the will of the king. (a ) But, a patent 3 7 
nder the great ſeal is E. enough by the common law, be in 


N c @W be intimated 
dit is the ſureſt way tor the party to have the patent with- Ante agp. . 


ann) warrants as they ſaid. es. Doan 


words 


\ *(wobere there is a warrant)” _T 6e et. J. C. 108. b. 


The other point was, that if a patent, bears date after eee 
al the entry of the delivery ok the warrant, in ſuch caſe ot f the a& 
hall be good, becauſe it is out ob the intent of the makers of 18 H. b. cap. r 

be act, for at the common. law there was no miſchief . 
ich caſe either. as to the king or to any, other which. need - — 2 — by 
lio be reformed, but the miſchigf lay in dating the patent the delivery of 
pore the time af the delivery of the warrant, as it is ſhe n the eee 
wie. Anchthe act ſeams to fay. az much, for it ordains 5 p. Isen. gl. 
but the chancellor ſhall make letters-patent upon the ſame war- 
uh, bearing date the day of the delivery of them into the 
ery, and not before in any manner; which words (and 
fire) are obſervable, for they ſhew that the miſchief at 
common law was in — patents before the day of 
inery of the warrant, and not after. And the act ſays 
if any letters-patent are thereafter made to the contrary, 
ir ſhall be void, which words (to the contrary) are to be 
klerſtood contrary to the ſaid purview, viz. where they 
ar date before the day of the entry of the delivery of the 
d ſo the juſtices. reſolved that letters-patent ſhould (5)Vin.Abr.tir. 
bod in theſe three caſes, viz. where there is no war- 8 8 5 
t all made, and where a warrant is made. and deliver- 3,7 PE 
: | - Note, There 1s 
and the day of delivery is not entered, and the let- another poine 
Hfatent bear date after the dayꝝ entered. Wherefore here obſervable up- 
| | 8 inaſmuch on this aQ, 
| | which was 
Nuby the court in the caſe of Milian v. Berkeley, that where there is a warrant, and the 
ö Ache deliyery of it. is entered, and the: patent has no day. of date, it is good, and is out 
& vordt and intent of the a&, and remeing at common law, Ante 231, 232. And fee 
. pl. 3. where the warrant iſſued to the chaucellor — g date the 31ſt day of O#o- 
% 37 H. 8, and there was a defect or 1 in the evtry of the day of the delivery 
R bot it was endorſed to be delivered the iſt day of December, Anno Regni Regis H. 8. 
uy the year of his reign, and the warrant was filed among the warrarits of 37 H. 8. and 
were patent made thereupon bore date the 1ſt day of December, Auns. 39 Hl. 8. in which 
( it does not appear by the book what became of it) it ſeems reaſongble that the let- 
— cor — r —— r 
au Which neh in pov eo Þe.5 the filipg of abe warrapt) can at 
len as a 1 and ſo it brings it to cals above anjudged. Qunere. Tt 
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The Pleadings: Grendon verſus the Biſhop of Lincoln, &. 


1 
inaſmuch as there was no entry made of the day of the del. « 
ry of the warrant, in which caſe there was no variance nl p 
the date of the letters-patent within the intention of the tz. c 


tute, the patent is good, and conſequently the eftate of the MW «: 
_ "plaintiff is alſo good, and the defendant is a treſpaſſer. And |; 


8 


The reſt of the 


therefore the court gave judgment for the plaintiff, ybich a 
„/// oi Shes tet On 


At which day before the lady the queen at WefminſrM i 
came the parties aforeſaid by their attornies aforeſaid. { 
Whereupon all and fingular the premiſſes being ſeen, and bj a 
the court of the ſaid lady the queen here more fully underſtood, MW ti 
and mature deliberation being thereupon had, it is conſidered b 
that the aforeſaid Henry Ludford recover againſt the aſore - ¶ e 
ſaid Thomas Gretton his damages aforeſaid by the juron i v 


_ aforeſaid in form aforeſaid aſſeſſed, and alſo 77. for his coſts MW 1: 


[t 493] 


Bad,. 
Same prece - 
dent Raſt. 
Entr. 497. b. 


N. Bendl. 293. 


court of the ſaid lady the queen here with his aſſent of in- 
_ creaſe adjudged. Which ſaid damages in the whole amount 


and charges aforeſaid to the ſame Henry Ludford by the v 


— 10. 10s. And the aforeſaid Thomas Gretton be taken, 


+ A brief report of the opinions of the judges of the commot 
bench «pon divers points of law arifing in a quare imped| 
brought there by Roger Grendon plaintiff againſt the bij 
of Lincoln, and the dean and chapter of the. cathedral-chur 
of Chriſt and St. Mary the virgin in Worceſter, defend 
ants, which were there argued in Michaelmas term in it 
eighteenth and ninetcenth years of the reign of queen Eli 
beth, and judgment was given in Eaſter term in the nine 


teenth year of queen Elizabeth. And the record thereof u ze 
entered in Hillary term 17 Eliz. Rot. 952, and wa: il R 

follows. a 2 
| Lox lat 

| 35 | | of 

OMAS biſhop of Lincoln, and the dean and chapter C. 


+ the cathedral church of Chriſ and the bleſſed Mary ti 
virgin in Worcefler, were ſummoned to anſwer Roger my 
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The Pleadings : Greudon verſus the Biſhop'of Lincoln, &c. 


& 
deli. 4 gentleman of a plea, that they may permit him to 
in preſent a fit perſon to the church of Dean, which is va- 


fta. cant and belongs to his donation, c. And whereupon the 
the Ml ſame Roger by Roger Giſſe his attorney ſays, that whereas 
And i lord Edward late king ot England the fixth was ſeized of the 
hich MW advowſon of the church aforeſaid as of a groſs by itielf, ag of 
- ill fee and right, in right of his crown of England, and he be- 
ing ſo thereof ſeized, to the ſame church, being vacant, pre- 
iner ſented one William Chamberlain his clerk, who on the pre- 
aid. ſentation of him the ſaid late king was admitted, inſtituted, 
ad by and induced into the ſame, in the time of peace, in the 
tood, Ml time of him the ſaid late king. And he the fame late king 
dered i being ſo ſeized of the advowſon aforeſaid, died of ſuch his 
fore eſtate thereof ſeized, without heirs of his body iſſuing, after 
urors ll whoſe death the advowſon aforeſaid deſcended to lady Mary 
costs late queen of England, as ſiſter and heir of the ſaid late king, 
7 thefWl whereby the ſame late queen was ſeized of the advowlon 
Hin- aforeſaid as of a groſs by itſelf, as of fee and right, in right 
nount of her crown of England. And ſhe being ſo thereof ſeized, 
taken, i ſhe the ſame late queen the Zoth day of June in the iſt 
a year of her reign, at the caſtle of Farnham in the county of 
Surry, by her letters-patent (which the fame Roger Grendon 
here produces in court, ſcaled under the great ſeal of the ſame 
late queen of England, the date whereof is at the aforeſaid 
caſtle of Farnham the ſame day and year) gave and granted 
to one George Rotherham of Farley in the pariſh of Luton in 
the county of Bedford gentleman, and to Roger Barber of the 
ſame town and county yeoman, the advowſon aforeſaid, by 
the name of the advowſon, donation, free diſpoſition, and 
right of patronage and preſentation of the reQory and paro- 
chial church of Dean aforeſaid ; to have, hold, and enjoy 
the aforeſaid advowſon, donation} free diſpofition, right of 
patronage and preſentation of the ſaid reQory and parochial 
church of Dean aforelaid to the aforeſaid George and Reger 
Barber, their heirs and aſſigns for ever. By reaſon of which 
laid letters patent they the ſame George and Roger Barber were 
ſeized of the advowſon of the church aforeſaid as of · a groſs 
by itſelf, as of fee and right. And the ſaid George and Ro- 
ker Barber being ſo ſeized thereof, they the ſame George and 
Roger Barber the 28th day of September in the ff and e- 
and years of the reign of lord Philip and the ſaid lady Mary 


late king and queen of England, at Dean in the ſaid county 
of Bedford, by their certain writing (which the ſame Roger 
Grendon here produces in court, ſcaled with the ſeals of the 


[4 


The Pleadings : Grendon verſus the Biſhop of Lincoln, te. 


aforeſaid George and Rager Barber, the date whereof is the 
ſame day and year) granted to one Thomas Grendon the aſore- 
ſaid advowſon of the church aforeſaid, by the name of all the 
adyowſon of their rectory of Oean aforeſaid, and the adyoy- 
ſon, free diſpoſtion, right of patronage and preſentation of 
the ſaid parochial church of Dean aforeſaid, with its rights 
and liberties whatſoever. ; to have, hold, and enjoy tlie alore- 
ſaid advowſon, donation, free diſpoſition, right of patronage 
and preſentation of the ſaid rectory and church aforeſaid; to 
the ſame Thomas Grendon, his heirs and aſſigns for-ever, to 
the proper uſe and behoof of the ſaid Thomas, his heirs and 
aſſigns for ever. By reaſon of which ſaid grant the aforeſaid 
Thamas was ſeized of the aforeſaid advowſon of the church 
aforeſaid as of a groſs by itſclf, as of fee and right, and he 
being ſo thereof ſeized, he the ſame Thomas at Sheffardinthe 
county of Bedford aforeſaid died of ſuch. his eſtate thereof 
ſeized after whoſe death the aforeſaid advowſon of the church 
aforeſaid deſcended to the ſame Roger Grenden, as ſon and 
heir of the aforeſaid Thomas, whereby he the ſame Roger 
Grendon was ſeized of the aforeſaid advowſon- of the church 
aforeſaid as of a groſs by. itſelf, as of fee and right, and after- 
wards the church aforeſaid became vacant by the deprivation 
/ of the aforeſaid William Chamberlain, and yet is vacant, and 
1 on that account to him the ſaid Roger Grenden it at preſent 
5 | belongs to preſent a fit perſon to the church aforeſaid; and 
1 [ +494 ] the — biſhop and dean and + chapter him the ſaid Ro- 
#5 | ger do unjuſtly hinder. Wherefore he ſays that he is dam · 
1 niſied and has damage to the value of 1001. and therefore he 
ö produces the ſuit, Cc. 
| And the aforeſaid biſhop, dean and chapter by Julian 
4 Paine their attorney come and defend the force and injury 
when, &c. And the ſame biſhop ſays that he has not nor 
claims to have any thing in the church aforeſaid, nor in the 
advowſan of the ſame, unleſs admiſſion, inſtitution, ' and de- 
ſtitution of perſons to the ſame church, as ordinary of the 
ſaid church ; and this he is ready to verify, wherefore he 
_ prays. judgment if the aforeſaid Reger Grendon, without 2 
ſpecial hindrance in the perſon of him the ſaid biſhop in this 
behalf to be aſſigned, his action aforeſaid againſt him ought 
to have, &c. And the aforeſaid dean and chapter ſay that 
the aforeſaid Roger Grendon his action aforeſaid againſt them 
ought not to have, becauſe they ſay that long before the 
aforeſaid late king Edward the ſixth had any thing in the ad- 
vowſon aforeſaid, lord Henry late king of England the aighth 
was ſeized of the ſame advowſon as of a groſs by itſelf, 4 
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fee and right) in right of his crown of England. And be be- 
ing ſo ſeired thereof, to the church aforefaid, being vacant, 
pteſentec one Ruaumd Haltman his dork, who on the preſen - 


tation of him the ſaid tate king Hey the eighth was admit- 


_ ted, inſtituted, and inducted into the ſame in the time of 
peace, in the time of the ſame late king Henry the eighth. 


And he the ſame late king being ſo ſeized of the-advowſon 
aforeſaid, died of ſuch his eſtate thereof ſeized, after whoſe 
death the advowſon aforefaid deſcended to the aforeſaid late 
king Edward the fixth, as fon and heir of the ſame late King 
Henry the erghth, whereby the fame late king Edward the 
Arth was ſeized of the advowſon aforeſaid-as of a groſs by it 
ſelf, as of fee and right, in right of his crown of England. 
And being ſo thereof ſerzed, he the ſame late king Edward 
thefixth the 22d day of in the 1ſt year of his reign, at 
Weſtminſter in the eounty of Middleſex, by his lettets- patent 
(which they the ſame dean and chapter produce here in court, 
ſealed under the great ſeal of the ſame late king Zdward the 
fixth, the date whereof is at W/7fminfler aforeſaid the ſame 
day and year) of his certain knowledge and meer motion 
gave and granted to the ſame dean and chapter the advow- 
jon aforeſaid; by the name of the advowſon, donation, right 
of patronage and preſentat ion of the aforeſaid church and ree- 
tory of Dean in the county of Bedford among other things 
to have, hold; and enjoy the advowſon aforeſaid to the ſame 
dean and chapter and to their ſucceſſort for ever: And fur- 
ther the ſame late king Edward the th by his ſame letters · 
patent of his ſpecial grace, and certain knowledge, and meer 
motion, and by his foyal authority ſupreme and eecleſiaſti · 
cal which he then enjoyed, for himſelf his heirs and ſucceſ- 
ſors granted and gave licenſe to the Tame dean and chapter, 
and to their ſucceſſors, that they the fame dean and chapter, 
and their ſucceſſors, the rectory of the church aforeſaid, 
whenſoever by death, refignation, or deprivation, or in any 
other manner whatever it ſhould happen to be vacant, imme- 
diately to their on proper uſes ſhouſd and might hold to them 
and to their ſueceſſors for ever, without moleſtation or hin- 
drance of the ſame late king; his beirs'or ſucceſſors; and ts 
vithout any preſentation, induction; or admiſſion} of any in- 
cumbent to the ſame rectory from thence forwards" to — 
made. And further the ſame late king by his ſame ſettert- 
patent willed; and of his certain knowledge and meet mo- 
tion, and by his authority aforefaid which he then enjoyed, 
lor himſelf; his heirs and ſdoeeffors, the aforeſaid te 
_-_ chu * 5 Dian aforeſaid, 5 from thenceforth it 
akT H. b 


[+495] 


The Pheadings: Grendon verſus the Biſhop of Lineolti, de 
| happen to be vacant, . as it is ſaid above; and all and:fingu- 


+ 


lar. manors, meſſuages, lands, tenements, rents, Fever! 
ſervices, glebes, tithes, oblations,-penfions, portions, fruits, 
profits, commodities, cmolaments,. poſſeſſions, and heredi- 
taments whatſoever, with all their appustenanees,/ as well 
ſpiritual as temporal, to the ſame rectory and church, ſo as 
is aforeſaid being vacant, in any wiſe belonging or appertain- 
ing, to the ſame dean and chapter and their ſucceſſors, and 
to their. ſaid -cathedral church appropriated, conſolidated, 
united, and incorporated: To have, hold, enjoy, and con- 
vert the ſame reQory and church of Dean aſoreſaid, and all 
and ſingular the premiſſes to the ſame reQory and church be- 
tonging and appertaining to the fame dean and chapter and 
their ſucceſſors (as is aforeſaid) to their own proper uſes, with- 
out any preſentation, / nomination, induction, or admiflion 
of any incumbent or . incumbents to the ſame church from 
thence forwards to be made, as by the ſame letters · patent 
among other things more fully appears. By reaſon of which 
ſaid letters - patent they the ſame dean and chapter were ſeized 
of the advowſon aforeſaid as of a groſs by itſelf, as of fee and 
right, in right of their cathedral. church, aforeſaid. And they 
the ſaid dean and chapter being fo ſeized thereof, the afore- 
ſaid Edmund Haltman the. fixth. day of November in the fourth 
year of the reign of the aforeſaid king, Edward the fixth at 
Dean aforeſaid died, after whoſe death the church aforeſaid be- 
came vacant, whereby they the ſame dean and chapter imme- 
diately after the death of the ſame Edmund Haltman became 
parſons of the ſame church, and the aforeſaid reQory and 
church of Dean aforeſaid to their own proper uſes held and yet 
hold, and thereof then immediately and always afterwards 
+have been and yet are ſeized in their demeſn as of fee, in right 


is 


of their cathedral church aforeſaid.' And after the death of 


the aforeſaid Edmund, the aforeſaid late king Edward the ſixth 
preſented the aforeſaid Miiliam Chamberlain as his clerk to 
the church aforeſaid. Which ſaid preſentation, admiſſion, 
and inſtitution of the ſame Milliam to the ſame in the de- 
claration aforeſaid above ſpecified, were void and of no effeci 
in law, becauſe the aforeſaid church then was full of them the 


aforeſaid dean and ebapter. And this they are ready to ve- 


rify, wherefore they pray judgment if the -aforefaid Roger 
Grenden.his action aforeſaid —_ them ought io have, &c 
And the aforeſaid Roger as to the aforeſaid plea of the aforc- 
ſaid, biſhop above pleaded, for that the ſame biſhop claims 
nothing in the church aforeſaid, nor in the advowſon: of the 
lame, unleſs admiſſion, inſtitution, and deſlitution of per- 


as 0 M e 
[ 


- 
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drance, &c... But let execution thereof ceaſe until the afore- 


And becauſe the juſtices here will adviſe themſelves of and 


Fafter in fifteen days, to hear the judgment thereon, becauſe 


church of Dran as of a groſs b 


Grendan verſus the Biſhop of Lincoln, &c.:in.C,B. 
bons to. the ſame church, as. ordinaty thereof, .prays, judg- 
ment, and a wit to the biſhops, a Therefore A | 
fidered that the. aforclaid Roger recover, his, preſentation 
againſt the aforeſaid biſhop to the church aforeſaid, and have 
a writ to che ſame biſhop, that notwithſtanding the claim of 
the ſaid biſhop, he admit a fit perſon. to the church aforeſaid. 
on the preſentation of the ſaid: Roger, &c. And nothing of 
mercy of-the-ſaid: biſhop, becauſe. he. excuſes, himſelf of 15 


laid plea bet ween the ſame Reger and the aforeſaid dean and 
chapter be determined, &c. And as to the aforeſaid plea of 
the aforeſaid dean and chapter above in bar pleaded, . he the 
fame Roger ſays that that plea is inſufficient in law to pre- 
clude. him the ſaid Roger from having his action aforeſaid 
againſt the ſame dean and chapter, and that he to that plea 
in manner and form aforeſaid pleaded has no neceſſity, nor 
is by the law of the land bound to anſwer. And this he is 
ready to verify, wherefore for want of a ſufficient plea in this 
behalf made, he the ſame Roger prays judgment, and a writ. 
to the biſnop :- i lot net 1 FO i e 
And the aforeſaid. dean and chapter, for that they have 
above alledged ſufficient matter in law to preclude the afore- 
ſaid Ro, er from having his action aforeſaid: againſt them, 
which they are ready to verify, which ſaid matter the afore, 
ſaid Ro, er does not deny, nor thereunto in any wiſe anſwer, 
but that averment wholly. refuſes, Rey the ſame dean and 
chapter pray judgment, and that the aforeſaid Roger may be 
precluded-from having his action aforeſaid againſt them, &c. 


upon the premiſſes before they give judgment thereon, day + 
is given to the parties aforcſaid here until from the day of 


the ſame juſtices here thereof not yet, &c.. 


T7 | appears by the record, that the plaintiff has declared The CASE. 
1 that king Edward 6. was ſeized of the adyowſon of the The king be- 


itſelf, as of fee and right, in ing ſeized ofan 
G2 i. 2 > advowſon in 
DEN p int ght of his 
ce e . es 
it by his letters patent to dean and chapter, Wh je 0 tun, th. ma 
een on the laid church, rants Ar zſter it becomes void, to their proper Te, 4 them 
and their ſucceſſors for ever, without preſentation, &c. of any ineum bent to the ſame rec - 
tory at any time after; and n idates, unites, and incorporates the ſame rec- 
tory and church, and all, &c. belonging to it, to them and their ſucceflors, to hold to their 
proper uſe ;/if this is a good appropriation, 8. C. N. Bendl. 293, wu Comp]. Incumb. 193. 


* 


— 


Ll 


Michaclmas Term 18 & 19/Elizabethy/in cob. 


right of his'crown, and the ſame being vaeant, he preſented | 


to it one William Chamberlain his cletk, who was admitted, 
inſtituted, 'and inducted. And the N and the ad- 
vowſon deſcended to queen Mary, who in the firſt year of her 
reign granted it to George Rotherham and Roger Barber, and 
to det heirs, who grantedit over by deed in the firſt and 


ſecond years of Philip and Mary to Thomar Grendon and to 
his heirs, who died thereof ſeized, and the advowſon deſ. 


cended to or of Grendon the plaintiff, as his ſon and heir ; 
and afterwards 


to preſent, and the defendants diſturbed him. To this the 


biſhop pleaded that he claimed nothing but as ordinary. And 

the dean and chapter ſaid, that long before the ſaid king Ed 

ward 6. had any thing in the advowſon, king Henry 8. was 
8 


ſeized of the advowſon as of a groſs by itſelf, as of fee in 


right of his crown, and being fo ſeized he prefented one d- 


mund Haltman his clerk, who on his preſentation was admit- 
ted, inſtituted, and inducted; and the king died ſeized, and 
the advowſon deſcended to the ſaid king Edward 6. and he 
being ſeized thereof, the 22d day of May in the firſt year of 
his reign, by his letters-patent, ſhewn forth, of his certain 
knowledge and mere motion gave and granted the faid ad- 
vowſon to the ſaid dean and chapter, to have and to hold to 
them and to their ſucceſſors for ever. And further the ſame 
king of his ſpecial grace, certain knowledge, and meer mo- 
tion, and by his royal authority ſupreme and eceleſiaſtical 
which he then had, fer himſelf and his ſucceſſors granted and 
gave licenſe to the ſame dean and chapter and to their ſuc · 
ceſſors, that whenſoever by death, reſignation, deprivation, 
or in other manner the ſaid church ſhould be vacant, the ſame 
dean and chapter and their ſucceſſors might immediately hold 
the parſonage of the ſaid church to their own proper uſe to 
them and to their ſucceſſors for ever, without moleſtation of 


- hindrance of the ſame king his heirs and ſucceſſors, and that 
without any preſentation, induction, or admiſſion of any in- 


cumbent to the ſame parfonage from thenceforth, And fur- 
ther the ſame king willed and granted of his certain know- 


| ledge and meer motion, and by his authority aforeſaid which 


he then had, for himſelf his heirs and ſucceſfors to the ſame 
dean and chapter and to their ſueceſſors, and to the ſaid ea- 
thedral church appropriated, conſolidated, united, and in- 
corporated the aforeſaid parſonage and church of Dean, as it 
ſhould afterwards happen to be void, as is aforeſaid, and all 
meſſuages, lands, tenements, glebes, tithes, and heredits- 


ments 


| the church became vacant by the deprivation 
of the ſaid Chamberlain, whereby it belonged to the plaintiff 
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ents whatſoever, as well ſpiritual 38 temporal, to the ſme 
parſonage. apd #6 heh, lc aforelai being vacant, in [+ 496 
any manner appertaining ; to have, hold, enjoy, and convert 
the ſame. part el church of Dean, and all other the 

e ſaid dea 


ptemiſſes, to th an and chapter and to their ſucceſ- 


ors, 28 is aforeſaid, to their own, proper uſe, without any 
preſentation, nomination, induction, or admiſſion of any 


incumbent to the fame church from, thenceforth, as by the 
ſame letters-patent e other things appears, By force of 


of the ſaid dean and chapter. And thereupon they demanded 
judgment. And the plaintiff, as to the biſhop's plea, prayed 


termined. And as to the plea of the dean and chapter, he 
d BY oo i arte tot wank wed 

And the matter was argued at the bar and alſo at thebench 
in Mebaclmas term in which the 18th year of the. reign of Where 22 
queen Elizabeth ended, and the 19th year of her reign den. 8 
And I heard the whole argument of Dyer chief juſt ice, and count, and the 
a great part of the arguments of each of the other juſtices, defendant in 
And exception was taken to the bar, becauſe the plaintiff af- matter of law. 
ter the preſentation of king Edward 6. has alledged a dying which, when 
ſcized in the ſame king, and a deſcent to queen Mary, which, it hall be de- 
altho' it was a thing material, is not traverſed by the plea in pms 
MM bar, nor fully anſwered, but only by a matter which amounts prove the alle-- 
+ it to no more than an argumentative anſwer viz. by the grant gation in be 
all [MW king Edward 6. and the Ne which is an affic- e ef late i. 
W- mative plea, and does not confeſs and avoid the dying ſeized ſuch caſe the. - 

| DE, | nor defendant ſball 


: | never traverſe 
the matter ſo alledged. 8. P. H. 5 H. 7. 14. per Huſſey, Lite. R. 15, 
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'The diviſion 
of the matter. 


1 Point. 
By the com- 


mon law none 
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of opinion th 
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corporate is ta- {ymehody perpetual incumbent, and as ſuch to have the ec. 


15 —— A tory, and the houſes, glebe, and tithes which are. parce! 


nota natu- thereof. And in that he is made parſon, he has the cure of 


„ Ying 1 


ral perſon, nor the ſouls of the pariſhioners, in which caſe he ought to be 


a lay-man. 
1 Finch 420. 


2 V. Jones church a ſpiritual and not a temporal per 


184. nn 
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reaſon 
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don varſurthe Biſhop'of Lincoln, See, in C B. 


reaſon an appropriation ought to be made to a ſpiritual ang 


"* 
3 $5 hh 


not to a temporal perſon, (ö) for the one has cure of ſouls as /) RolAbr. 


well as the other; and there is no difference between them 8 a 
but that the one is parſom for life, and the other and his privy: appro- 


ſucceſſors are parſons for ever. And therefere appropriati- made to ſole 


ons cr eee ads (o aflbots, priors, deans, pre- corporations: 
bendaries, and ſuch others who could miniſter the ſaera- | | 
ments and perform divine ſervice, and to none elſe. And ter the facra- 

upon this prineiple it was originally taken, that ſuch parſons r 1-9 pat 
be obs tage, art e RR m divine 
imparſonees could not grant over their eſtates to any other, ſervics, as ab- 
for at this day an incumbent of a parſonage preſentable can; bote, priors, +. 
not grant over his incumbency to another, although he may deans, preben- 


make a leaſe of the glebe and titbes, + but he ought to [4 49) 1 a 


{a) reſign, and then the patron and biſhop may make a new 


incumbent; ſo that the incumbency, which is'a-fpiritual of- daries &c. | 


8. P. 1 Rol. R. 


ice, cannot be granted over to anorher 3 and by the ſame ., at the 


reaſon a perpetual incumbent could not originally grant bottom. 4 Rol. 
over to another his eſtate, which contains the incumbency A 348. I. 
and the reQory itſelf, which was the revenue of the incum- ? 

bent. (d) And upon this ground is the ſaying of Heri in appropriations 
3 Ed. 3. where a' Quare Impedit was brought againſt "the not grantable 
prior of St. John's Feruſalem in England, (to whom the over. — 1385 
poſſeſſions of the diffolved order of templars, who had cer- Somnpl,Ineunb 
tain parſenages appropriated to them, were conveyed) upon 191, 203. 

a diſturbance to preſent to a church which was appropriated 


by the earl of Richmond. te the ſaid templars, and there 8 See Wal. 


erle ſaid, if the templars after the appropriation had grant - . 
ed over their eſtate of the appropriation to hoſpitalers, the * 
hoſpitalers ſhould not thereby have: had the appropriation, () P. 3 Ed. 3. 
for it was granted only to the templars, who could not by 11. b pl. 1. 
their deed make an appropriation to · others; and he (aid fur- * yoke; ry 
ther, that that which was appropriated to the templars was n 
become difappropriate by the (c) diſſolution of their order; (:)s.P.Poſt 50x 
wherefore it was thereupon ſaid to the court, that the ſame (d) and ſee the 
eſtate which the templars had de ee to the prior of —_ * 
dt. Jabn s by the grant of the pope, and of the king, and | 
by parliament. So that by the opinion of Herle an appro- 
priation could not be transferred from one to another. 

And not without great reaſon, for it contains a perpetual 
incumbency (which is a ſpiritual function) appropriated to 
a certain ſpiritual perſon, which could not by law] be re- 
moved from them to whom the church was firſt appropri- 


dted, by any grant afterwards to be made by them. PER e 
8 1 „ 


ſpiritual, who 
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Michaelmas Term 18.86 9 Elizabetby in C. B. 


— 2 ing of many perſons, which body — ve cannot ſay di- 
dean and chap- vine ſervice) and to nuns, (who were priereſſes of any nun- 
tert and at at nery, and could not miniſtet the ſacraments, = ſay di- 


8. P. 1 Rel. R. Vine ſervice to the pariſhioners): which was grands nefus, 2s 
4586, ut the Dyer termed it ; and this was done under the pretence of 
bottom. 2 Rol. maintaining hoſpitality. And in order to ſupply theſe de- 
Abr. 3 48. pl. 3. focts in the perſons to whom ſuch appropriations were made, 
| (4)z Rol R.g8, Who could not themſelves perform divine ſervice, a (d) vi- 
Palm. 113. car was afterwards deviſed, who was deputed to priors, or 
n to dean and chapter, and at laſt to abbots themſelves, and 
Wirt Compl. to others, to ſay divine ſervice ſor them, and he had but 2 
Incumb. 195. ſmall portion allotted him, aud they to whom the appropri- 
5 gations were made retained the great revenue, and did no- 
thing ſor it, and as the revenue decayed, ſo did preaching 
and hoſpitality in the parſonage, and other good works, 
which was a great miſuſe, as it ſeemed to the judges. And 
all this was done under pretence of hoſpitality, which in 
fact was the ruin of hoſpitality, and eſpecially in the pariſh, 
where it ſhould chiefly be kept up. But yet ſuch appropri- 
ga tions were never made but to a ſpiritual body, and which 
Hhad ſueceſſors and not heirs, in which ſucceſſion the patron- 
age, incumbency, and the fruits of the benefice. might for 
ever temain, and a marriage was made between them (as 
1 15 the lord Dyer termed it), fo that the one ſhould not be di- 
6 — vorced or ſeparated from the other at any time. * And in 
acumd- 19. order to perfect ſuch marriage, it was requiſite that the pa- 
tronage, which is another thing than a ſpiritual body, 
ſhould be in ſuch ſpiritual body politic or corporate which 
ſhould be perpetual incumbent, for the patronage is a thing 
temporal, to which the incumbency which is a thing ſpiritu- 
al ought to be conjoined, and that cannot be if they are it 
ſeveral hands, for ſeparation and conjunction are direQly 
oppoſite and contrary to each other, Wherefore a ſpiritual 
body politic or corporate, being the patron, is only capable 
| of an appropriation. _ | # 

int. As to the ſecond point, viz. what perſons may make an 
— appropriation, and how many in number ought to * 
Fer the patron, and the king. S. P. 1 Rol. R. 467. Cro. J. 517. 1 Finch 419 

A410. iſt of the ordinary, 1 Rol. Abr. 235. pl. 4. Watſ. Compl. . _ | 
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8 88 n 1 . ac i eee 


N 


Grendon. ger ſus ihe 


it; tic nimouſly agrend that mugs VER the 


tron, and the Ring ought to .agree..t ud theſe are 
* 2 x 57 Dyer termed, 1 An 4 FE 1 


ry 4 ior.or.fu r ught to agrec 19; 25 becauſe he ig ihe 

rigcl pal agent in ti T. tor he he has mA ſpiritual Juriſdiftion, a a 
he, act ot appropriation, Is a . thing, and the on 2 

ry lays, 88 conſolidamus, et unimus, as. principal 

28 0r in the cauſe (as Moniuood juſtice. ſaid), becauſe the + figs 775 

cure of the chusch;pr 1 -ns the ſouls of the pa- 

tiſmioners, of hom m (4) the diſh 115 the charge within Or Mod. 12. 

bis dioceſe, for which reaſon. the int — attributed to him 

the principal part in dhe apptpprigr ion, (J) And, it way OH 6 Ma 

ſaid i appears in a, caſe in 6 1 1 then com- 326 e 


26 pl. 
menged), but was not: adjuc f opal, IF Tok. n ane . 
| =f 


union and an apprpptiation be ang iſnop to do 
where, a union mas there made A. 28 angel 1 ae aer 
toa college i in another dioceſe, the, aflent of both, (8); = > Coord Wall. 
daes was pleaded, and a great. Ae er 1 oe caſes ang * t 
cede nts in the book of entries were cited, where, the bil 8 War „uses 
of the dioceſe had made:appropriatians, (which caſes I. will _ e e 
not 1 recite, . many being only. 10 onal brief, report | ind 
of the matter, mma, ſeguor faſligia rerum 4 5442 
And that. which the 1 the dioceſe, miaht.ds.. the The peel 
ſame was uſed tq be done within the: realm by the pope, as % — \\ 
ſupreme ordinary, who: claimed to himſelf a ſupreme. juriſ= pfeme ordites 
didion above all, ordinaties, and ,was, long, ſuffered io 2 and made 
dane by him, ſo that he uſed to make viſitations, Core Si. *Pproprimiotn . 
ons, diſpenſations, and tolerations;. within every Google of of bimop, who 
this realm, as the ordinaries uſe to do (as Mounſon ſaig) and was only” © * 
he took from the biſhops. of this rea Nihat and as much ©* on inferi- 
as he pleaſed. + In conſequence of this cultom he. uſed, to 74 55 
make appropriat ions Aiden the biſhop, hich were _— . 
to be good, and the biſhop, who ns only looked upon as ze 
inferior ordinary, ne vet contradidted or oppoſed; this PRE” 8 Abr. 510. pl. 4, 
tice, but ir was ſubmitted to and accepted as good z far (a5 ware Frome). 
Manwoed (aid); in praſentia majoris  cefſat. poientia, minoris. locumb. . 
ſo an appropt jation made by the pope alone, Wühout 
the ordinary, was: "ul to be Her (a) And bereuen ,,, 51140 2 
Manwoed cited, the £08, in 29 Ed. 3. in a Quare Impedit ne Ly 
brought by the earl of Saliſbury againſi the prior of Maunzagae im pedit 195: 


where, an appropriation, was pleaded to be made by the apoſ- 
tle, with the aſſent of the king, without mention of the or- 
dinary, which appropr iation was allowed 10 be good, and 
he ſaid that the pope was called by the name of apoſtle. 
And ann other raler wen cited to hg ſame purpoſe. "Ou: 

the 


— 


1 NMichatimas Terms & 10 Hizäbeth, in CI B. 


the pope uſed to make proviſions untit He was reſtrained bß 


the ſtatute of 25 Ed. 3. which proviſion gab a deſignation 0 

the perſon who ſhould be incumbent, 'atid an admiffion;"'in- 

| Favit dat induction of him without going to the Nate cop. 

8 80 that his authority Was looked upon '#s' abſolute, anc 


bound the biſhop as his inferior in all his acts. And fo it 
e ere 
The authority And ſuch authority and juriſdiction as the pope vſed to 
which the pope exerciſe within this realin' was acknowledged-by the patlia- 
this realm be- ment in 25 H. 8. and in other ſtatutes to be in the —_— 
| ing acknow- Henry 8. So that he might lawfully exerciſe ſuch juriſdio- 
” 2 Oe: tion as the pope uſed or Was accuſtomed to exerciſe within 
in the king, this realm. And fr m him this authorit "deſcended to — 
conſequent 7 Edward 6. who made the appropriation here, 1 5 
he as fupreme jng ſupreme ordinaty ber abe e n of his 
* own authority and jutifdiction without the biſhop, for 
opriation of ; Which. purpoſe he inſerted in his charter theſe words, by gt 
my own au- royal authgrity ſupreme and eccleſiaſital uubich tos enjoy: And 
the biltop, eber like gels of juriſdiQion and authority he might do, 
where he him- Which the biſhop'of Rome was uſed to do in this realm, 
| Er is patron. And hereupon Dyer ſaid, that in a late caſe in the common 
Wa, Sagt bench between (4) Sir John Pollard and hene, de and 
Incumb. 194. all his edinpanions declared the law to be, that a reſignation 
(%) Mich. 22 Which the dean of MWellf had made to'the' king was 88 
& 13.Eliz. Dy, effectual, inaſmuch às the king was head 'of the church of 


292: pl: 4-1, England, and that it was'as good as if it had been made to 
Me '4 ”"—_— ao 27 | ' FR 2 CG 5 $3 > 4 4 * 3: 4 1A 
Watſ, Compl. the biſhop,” and thereby the deanery became void. Where 


lernen 29, - fore allthe juſtices agreed that an appropriation made by the 
Vin, Abt. tit. king alone without the biſhop is as good as if rhe -biſhop had 
I pigs F. made it, or as it was taken in antient time tobe when the 
da. is pots. pope made it. 
eee eee. 
tron, . perfon who ought to make the appfopriation, yet he cannot 
8. P. 29 Ed. 3. do this without the will of the patron. For the patron has 
10.2.PerShipe. a tempocil inheritance in the ad vowſon, viz.” a fee- ſimple, 
| N ne which neither the ordinary; nor in antient time the "pope, 
Davis 74. b. conld take away from the patron, nor alter without his will 
M 40. and aſſent. And therefore in all appropriations the patron 
[tw Dag oe is a party, for he ought to accept it; and 'the ordinary is 
192. For by the the agent, and the patron is the patient, and his aſſent in 
oppropriation ſubmitting. himſelf to the will of the ordinary, and in accept- 
the patronage ing his order, and in executing that which'he ordains, is a 
. declaration of his will, and the whole ſhall be intended to be 


Tri. 2 dne at his requeſt, for the benefice is his own. So that the 


Leon 


Kt 80. Sar. ordinary and the patron are two aRors in this drama. 


— 


But 


2 


herein, and that is, the king, as king, for be migbt be king. | 
hurt by this marriage or appropriation, becauſe the advow- 5-P.Poph. . 


e 


17 


is held mediately of the king, (e) for all lands within this 1 Ed. 3. 
realm are held either mediately or immediately of the king, 9-b. Per Hieb. 
and before the church was built the land upon which it 8 == 1 
ſtands was held of the king, and ſo ſhall the advowſon be Lim; :.a. 2 
keld of him, which is (d) repoſed in the patron in lieu of Inſt. 501 
the land upon which the church is built, and this patronage 4 
may poſſibly come to the king by eſcheat or otherwiſe, and > Finch 5338. | 
if it does not, yet the king may have the benefit of it by Poſt MunzeFs" 
lapſe. (e) For if the patron does not preſent within fix #923 (%. 
months, then the ordinary may preſent within the next ſix (4) See 1 Nel. 
months, becauſe it is his duty to fee that the pariſhioners Abr. 8. 
have divine ſervice performed, and if he does not preſent 
within theſe ſix months, then the metropolitan may preſent 2 melee ge 
within fix months next after, in. reſpe& that it lies upon che _— OS 
him to ſee that the pariſhioners have divine ſervice, if the chere cited. 
ordinary is remiſs in providing it, and if the metropolitan 


r 
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[+499] the church Þ is of the patronage of another, as where it 16 of 


Wet Bene by But Qpære, if the Ke be made without: the ting's 
the reporier. aſſent, rat, damage the parſon imparſonee' ſhall. ſuftaire iy it 

4-444 0 wtf ( a) For the appropriation is not mortmain, as it appears in 21 Ed. 
ther he v e 5 


ther heli of þ 3. * Quare 1 — where the lord of whom an 


king may ſeize fiſtices were of opinion to ive judgment againſt the 8 ifor 
it, 1 preſent rhhich reaſon he was 5 So that it appears from this caſe 


NA —· * crown, and preſented, and afterwards without his licenſe appro- 
eee ated it, whereby the right of the advuotuſon by the law of, the 


che, appropria- here held by Stone, that if the 10 1 75 was held of the king as 


tion, without F His crown, or as an eſcheat, the charter which. did not make 
licence is not | 12 | 


107, 198, 192. 
1 Finch 420. 


* 2 % by the words of Stone (that the king ſhould not be forecigſad 


* 


Mortmain uu. 


Bro. Approgei- f eh fact, z. for du appropriation without the king's licenſes 


ation 5. 


(%. tg, Ed. 3. the adudiſen is not there expreſſed. And inaſmuch as it it nat 
Fitz. Ofane 5d. 45 


(0% 8. P. Arte Lance 67 freehold, or that he can have more when it is held of him 


he Hug ſpauld preſent. But what eftate the king ſhall have in 
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5 


where,. upon Wilby's ſaying that if the aduotuſon had been held 
of the: keng, and it 125 been — without his licenſe, 
although another had been the founder, the king might have 
ſeized the a and yet it was a damage to none, to. that 
Shard replied, i What you ſay is the king's prerogative, ama has 
4 * been adjudged as well touching advawfons which: are 
« not beld of him, as touching thoſe which are held of: him, for 
« be who appropriates a church ought to have the king's licenſe; 
« but if the king in ſuch coſe ſeizes the advowſon, it is not for- 
« ſrited, but be fhall preſent to the avoidances in the name. of di(- 
« treſs, until a fine be made to him for making the appropriation 
« without licenſe,” Theſe are the words of Shard, which I 


thought proper to cite at large, and the more ſo becauſe I did net. 


hear the judges. ſpeak to this matter. 


And the reaſon whereupon ſome haye heretofore doubted of 5: Co. 11. a. 

this, is, becauſe the preſent incumbent; has a fee-ſimple in Rol Abr. 
the manſion, and in the glebe, and in the tithes, and there 239. Uf 
. 
cumb. 185, 192 


been ſaid that the ordinary, and the patron, and the king 193. Vin. Abr, 
it. App 


ation D. pl Fi 4 
in margine. 


Appropri- 
un D. pl 6. 


is no reverſion or intereſt in any other beſides the incum- 
bent, when there is an incumbent. In which caſe it has 


cannot grant to a ſtranger that he ſhall retain in time to 
come the glebe and tithes, in which they have then no eſtate 
ot intereſt, but which another is ſeized of in fee, and that 


they cannot unite, annex, or conſolidate.to the patron and (4) 
his ſucceſſors the rectory in which they haye no eſtate ; but |; 
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uns of opinion with Shard in the caſe of 2x Ed. 3. aboue ci, 


3 Point. 


75 


void. 8. P. 50 
Ed. 3. 27. a. 
Fulth. Bro. 
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1. Michaelma as Term 18 & 19 Elizabeth, i C. 


as to this, true it is that neither the e nor the ordi- 

nary, nor the king have any eſtate in the parſonage, but 

ie whos eſtate — rr Fe thereof is in Ne incumbent, 

and therefore neither the patron, nor the ordinary, nor the 

king have any thing to do with it in the life of the incum- 

bent: But the matter reſts upon another point, for although 

they have nothing to do with the parſonage, yet the ordina- 

ry, inferior or ſuperior, may with the aſſent of the patron 

and of the king aſſign the patron, being a ſpiritual body, to 

f be incumbent when the preſent incumbent ſhall be dead, 

| eee - or an avoidance happens. And in this cafe there is a diver- 
pointment of a ſity between the preſentation of an incumbent by the patron, 
perpetual in- and this aſſignation of an incumbent by the ordinary, 
— 2 (a) For when the church is full, the patron cannot preſent 
[+500] one to the biſhop to be + incumbent after the church ſhall be 
priation) by void, but he ought to wait till the church is void, and be- 
the gray fore the avoidance happens, he has no title to preſent, nor 
* is the ordinary bound to accept the perſon preſented to be 
e iq at a time to come, but ſuch preſentation ſhall be void. 
king, when But the ordinary with the aſſent of the patron and of the 
rac church is king may affign the patron, being a ſpiritual body, to be 
proſeptation of incumbent when the preſent incumbent ſhall die, or 'an 
an incumbent avoidance happen, for this is prejudicial to none, and the 
3 tron perſon aſſigned may be fo fit for it that it may be beneficial 
husch is full. to the church and to religion. {(b) And upon this reaſon the 
„ Pope before he was prohibited by the act of 25 Ed. 3. uſed 
* -umb to make proviſions to the benefices of other patrons, and eſ 
21. pecially to the benefices which the clergy had, which al 


though injurious to the patrons, yet ſuch proviſion as to in- 
eats af — 2 ondoubredly — in — as good, and 
ſuch proviſion was nothing more than a deſignation of one 
to be an incumbent after the preſent incumbent - ſhould be 

: dead, or an avoidance ſhould happen, and that ſuch perſon 
le) Davis 8. a. aſſigned might (c) enter into the rectory, and retain the 
profits during his life without admiſſion, inſtitution, and 

An appropria- induction. And if the pope could do ſo in ſuch caſe here 
tion made it was injurious to the patron, and the clerk ſo appointed 
church is full Was, after the death of the incumbent, adjudged in law 2 
is not preciſely ſufficient incumbent, without admiſſion, inſtitution, or in- 
2 ry the duction, a fortiore he might have done this to the pation 
Fkirher, but an hiniſelf, in which caſe no injury would have been done to 
appointment of the patron, and ſuch patron ſhould have been adjudged in- 
r 
— when the preſent ineumbent ſhall die, or an avoidance happen, and in ſuch caſe the 
ſpiritual boi being appointed to the function, and made parſon, has thereby in him the right 
of the poſſeſlion, and may enter into the parſonage, after the death of the preſent incumbent, 
or at an avoidance, without admiſſion, inſtitution, or induction. Watf. Cempl. Incumb. 193: 
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cumbent without any other admiſſion. or inſtitution, and _ 
night have entered: without induſtion- And if the -paps 
ved to do this, then the king, in whom ſuch power as the 6 
pope exerciſed is acknowledged by . parliament to be, 'may 
do.it, and then if the, ſpiritual body. ſo aſſigned ſhall, be ad. 
judged incumbent without other admiſſion or, inſtitutionn 
and ſhall thereby have the ſpiritual fun ion, and he parſoan 
in deed, then he may enter into the tectory, becauſe tge 
ling, who has ſufficient authority to enable him ſo to. do. 
bas (4) diſpenſed. with the induction. So that when he is (). Davis 51.6. 
pointed to have the ſpiritual function, and to be parſn, 
he is thereby made owner of the poſſeſſions of the parſon, 
for as he who is made abbot has thereby the poſſeſſions of 
the abbey, ſo he who is duly made .parſon is implicatively 
made. poſſeſſor of the parſonage, for the ſpiritual office 
draws with it the right to have the poſſeſſions belonging to 
the office. Wberefore the making of a ſpirnual body to be 
perpetual parſon when the church is full is not preciſely a 
grant of the glehe and tithes, but in that ſuch body is made 
parſon, he may, after the death of the preſent incumbent, 
or when an avoidance. happens, meddle with the glebe and 
tithes as things annexed to his office of parſon. So that the 
reaſon be fore · mentioned, which has inclined ſome to think 2 
that an Fppropriation cannot be. made when the church is 
full, is of no weight, but falls to the ground. And all the 
juſtices agreed that an appropriation may be made in the life 
of the incumbent, with apt words which will ſerve toappropriate 
it at the time when an avoidance happens, at which time it 
will be a good appropriation. (e) And Adanweed juſtice % H. 6 H. 7. 
aid that in 6 H. 7. Keble, who argued that an appropriation 13. b. 14. Arg 
could not be made in the life of a preſent incumbent, ad. 
mitted that an appropriation might be made after his death, 
as well as a union, but then there muſt be other words ; 
which words intended by him (Manwood ſaid) are words = 
in futuro, viz. that he ſhall be parſon from the time of the (J) 1Rol Abr 
death or avoidance of the preſent incumbent. _ 239. D. pl. 3. 
a . . Hob. 150. Watſ. Compl. Incumb. 193. 11 Co. 11. a. 


. 1 ſeems to me _ this caſe, that if the dean and chapter, Nota bene by 
after the letter s-patent made, and in the life of Haltman, had - in ys V7 
made @ leaſe for years of the refory, the leaſe ſhould have bean Dy. 244. pl. 60. 
vid, becauſe in the life of Haltman they: had nothing in the Co. Lit. 352. b. 
rettery, and the appropriation was not executed until after the 75 n 
avoidance, at which time by their entry they had an eflate in Wack Conn 5 

| ; | x Incumb, 424. 
$ 
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the rec ory, and not before. 
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4 Poin ee Fourth point, e. whether e uſiirpation m bel 
aca, made upon a parſon imparſonee, all 'the/juſtices unanimon (e. 
* ly agreed that;it cannot, becauſe the chürch has an incum- be h 
church by bent, and is full, for he to whom the appropriation is made de e 


uſurpation up- Is. incumbent, and as compleat a one as any other incumbent 
ana ebene ould be, who came in by preſentmient; inſtitution; ane 

g. P. 1 Rol. induction, and then there cannot be two incumbents of one 

Abr. 240. and the fame church at one and the ſame time, for to be 

2 pl. - Watſ. incumbent is the office of one body, and if there is ons in- 

= 2222 cumbent, and another is preſented, admitted, inflituted, 

200. and inducted, all this is void. (g) As if A. is an offieer 5 

00) Hardr. 12. an office for life, as ſteward of a manor, or the like, a pa- 

| tent made to B. of the ſame office during the life of A. is 

void, and if B. is admitted, inſtituted, and inducted, A. ſhall 

have an action of treſpaſs againſt him. So if a parſon im- 4 

parſonee has a church appropriated to him, and another is 

preſented, inſtituted, and induQed into the ſame church, he 77 

ſhall have an action of treſpaſs againſt him, if he meddles 

with the glehe and tithes, as it is agreed by all the juſtices 11h 

(3) H. 38 H.6. in (5) 38 H. 6. And the like caſe was cited in 39 H. 6.8.1 

19. b. Fiiz. (i) where a prior was parſon imparſonee, and a ſtranger pre- in 

Conſultation I. ſet ned his clerk, who was admitted, inſtituted, and induQed, Wl, 

(i) M. 3914.6,2nd in by fix months, and made a leaſe of the parſonage, and Wi, , 

20, 21. F. N. B. the leſſee ouſted the prior, and the prior brought an action bal 
35. f. of treſpaſs, and the matter was there well debated, and it 

(4) Watf. was the opinion of the whole court that the action of the nac 

Compl. In- prior was maintainable, (&) for when the church was full of A 

cumb. 247. the prior, the preſentation, inſtitution, and induction of the 

other did not ouſt the prior, but was void, becauſe the prior Will ihre 

ſhall be adjudged always in poſſeſſion, and therefore he could BY 1.1 

(!) P. 21.Ed.4. not have had a (J) writ of right of advowſon, for none ſhall 


| l ki 
1 have that writ but he who is out of poſſeſſion, for which Fw. 


[501 J tk reaſon his action of treſpaſs or aſſize ſhould lie. (a) But Wl 11. 
H. 6. 20 a. 2 parſon imparſonee cannot, in a quare impedit brought 
Per Danby. againſt him, plead plenarty (as Manwood ſaid), becauſe the 
| oy IL Abr. ſtatute of Weflminfter 2. cap. 5. gives ſuch plea to the patron, nd 
303.1. "* viz. that the church is full of his own preſentation by fix: ane 
= months before the writ purchaſed, which a parſon imparſo- ¶ dia 

47 nee cannot ſay; and that ſtatute deſtroys the pleading of ple. ing 
Compl. in- narty at the common law which was, (6) that the'church Ups 
comb. 2683. was full the day of the writ purchaſed, as it is ſaid in the f 
(5) r Finch faid caſe of 38 H. 6. Whereupon a uſurpation cannot be fou 


* 2 Inſt, made upon a parſon imparſonee, nor can the church be diſ- 100 
| appropriated by ſuch means, e the 
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(e) But if a parſon imparſonee preſents another, thereby (c) 8. P. 1 Rel. 
he has diſappropriated the advomſon, and made it preſenta - Abr. 2 fk. 
de ever after as Afanwood ſaid; for he ſaid, volenti non fit a T 1 B. 
ria, but againſt his will no one can tortiouſly diſappro- 15. Sav. az. 
priate it. af (4) And if a corporation, to which 4 church is 2 Leon. 30. 5 
ppropriated, is diſſolved, the church is thereby diſappro- 1, Keb, 96. 


wwſon is held may preſent to it. llacumb. 199. 
ee 3 % P. 3 24.3. 


11. Per Herle. H. 21. H. 7. 4. b. Per Frowick O, J. F. N. B. 33. k. 2 Co. 47. b. Hob. 307. - 

. 21. Watſ. Compl. Incumb. 201. x Finch 11. 2 Finch 14. Ante 497 (e). £ 
(e) Quære if dean and chapter, or other ſpiritual corpora- Were by the 

mall an, is Jeized 75 manor to which an de is appendant, oer. 

im- Had the church is appropriated to them, and afterwards they 23 

er is nate 4 feoffment or a _ of the manor cum pertinentiis, ſhall cumb. 201. 

„be Wii; diſappropriate the church ? For it ſeems to ſome, that by the 

ales / of the common law the advawſon ſhall 2 as appendant 

Hees the manor, but now by the flatutes, which have made the king 

L 6. Wil nd lay-perſons capable of parſenages oppr riate, the advowſon 

Pie: in ſuch caſe ſevered from the manor by the intent of the atts, 

Ned, BY ad in the grant of the parſonage appropriate, which may now _ 

and Bi | granted and traniferred to common perſons, the advowſon 


d it 89 was held by all the juſtices that no uſurpation can be 

the I rade upon a parſon imparſonee, as it is ſaid before. | 
ll And as to the laſt point, viz. if there are all the neceſ- 5 Point. 
the ary ingredients in the appropriation here pleaded. And the If chere is 
Or a three puiſne judges, viz. Mounſon, Man wood, and Harper, plc Sg. 
ould BY beld that there were, and that the words of the charter of the appropria- 
bal king Edward 6. are ſufficient to convey the advowſon to the tion here goed 
nich BY bean and chapter, and to make the appropriation, and that 
the ſaid king's charter ſerves for three purpoſes, viz. to con · | 
ght vey the advowſon to the dean and chapter, and to make the 

the appropriation as ſupreme ordinary with his eccleſiaſtical ju- 
1 nſdiftion, and alſo to give his aſſent as king of this realm, 

* and that the church was full of the dean and chapter imme- 
" WH Giatcly after the death of Haltman, and that the preſentation, 
4 inſtitution, and induction of Chamberlain was void, and that 
: . upon the whole matter the plaintiff ought to be barred. But 
ede If 45 to the lord Dyer, altho' he agreed with them in the firſt - 
four points, yet in this laſt he varied from them, and be | 
_—_—— exceptions to the matter and the form contained in 
lne bar. ps WOOD: SOS os TI got 
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a 771 + The rſt was, becauſe in the grant of the advowſon to 

* Du, the dean and chapter, and to their ſucceſſors there is not the 
C. J. to the clauſe of nan ob/antethe ſtatutes of mortmain- For: the king 
quacter of the grant ought not to be taken to two (5) intents,/ wiz. to con. 

IJ vey the advowſon to the corporation, and alſo to diſpenſe with 
* See T. 17 Ed. the ſtatutes of mortmain. g. And hereupon he cited the caſe 
3: 39- pl. 12. in.g Ed. 4. in an aſſie between Bagot and Scuiringdbm, wheie 
r the king granted an office for life to an alien, and it v 
good caſe up- there taken that the grant was not good, becauſe no mention 
on this ground. was made in the charter that the grantce was an alien, and 
forafmuch as the grant could not enure to two intents, viz, 


* ) —_ to make him a denigen, and alſo to convey to him the office, 
142. 1 Finch the charter was held to be void; whereby the party in order 
90. 2 Finch to enable himſelf to have the office, ſhewed the letters of 
E naturalization — „„ od 
G. c. n 8 | 2g . 
(2) H. 7 Ed. 4. 30. P. 9 Ed. 4. 11. Bro. Patents 62. 1 Co. 52. a. 5 Co. 56. a. 3 Leon. 143 
1 Finch. 90. 2 Finch 201. 1 | | - 


Exception 22 The ſecond exception was, that the eharter is not ſuffi 

ent to make an appropriation, becauſe it has not made the 

dean and chapter parſons of the church. And the charter 

ought to have granted, that after the avoidance of the preſent 

incumbent they fhould be parſons, for the words ef uniting 

and incorporating the par ſonage to them and to their ſucceſ- 

ſors, and of enabling them to enter into the parſonage, er- 

tend only to the reQory in which the king and patron had no- 

thing, and therefore he had no authority over it, and con- 

3 1 grant is void for that reaſon. 8 

3) Hob. 143. ( But the effeQual words to make the appropriation in 
(b) $909-145- this caſe are words which conſtitute them parſons after the 
avoidance of the preſent incumbent, which words are omit- 
ted. For if a writ of annuity had been brought by the dean 
and chapter, after the death of the then preſent incumbent, 
for an annuity due in reſpect of the parfonage, or if a writ of 
annuity had been brought againſt them for an annuity which 
was payable for the parſonage, in both theſe caſes they ought 
(GH. 21H to have been named parſons. (i) And this appears in the 
1 * firſt eaſe in 21 H. 7. as well as in divers other books which 
(4) P. 12 H. be cited. {& } And he alſo cited the caſe in 12 H. 4. in en 
20. pl. 6. Fi/z. aſſre, where the prior of Burton brought an aſſize for certain 
Aſlize 49. Bro. wheat taken, c. and the tenant pleaded ont of bis fre, &c- 
Nriet 19% and the plaintiff faid that he and all his predeceſſors parſons 
| of the church of Pederton had been ſeized from time imme- 
morial, c. and it was the opinion of the juſtices that -— 

| | wr 


| oof 
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writ ſnould abate, becauſe he was parſon and Sig an 8 5 5 
the po and was not named parſon. And he cite Lala her EE 
ng's Wi caſes to the ſame effect. So that, he ſaid, to be ” 


PEA 
on- the chief point of an appropriation, and therefore 5 want of 2 * 
p F, Fs 


* worth to make them ſo here renders the appropriation i in- 4 
| ſuſkcient. . 
ere The third exception was, for that the defendants have nat Exception 3. 
was BH alledged that they entered after the death of Hallman. For 
uon i the words of the charter arg, that aſter the advow 


and Gould and + might bold, Sec. in which gaſe power bers oy [+502 1 


viz. is given them to hold, and they have 2 that they —4 
ce, enter or hold, for in things of election n loch ip 
der Wi ſhew that he bas done * And becauſe the defendan 
of not alledged an entry, priation is not 4 to =p 
executed, and therefore MP lea 0 bar is inſufficient. | 
The fourth exception. _—_ for that the defendants have 


243, pleaded that after the death of Heltman they were parſons, . 


and held and yet do hold the . rector wy and church 
ci, to their own proper uſes and thereof then and always after- 
hs wards have been ſeized in right of their cathedra church 
*_ aforeſaid, whereas they ought to have ſaid, in right of the 
m rb of Dean, for they hold the N in right of the 
church of Dean, and not in right hedral church of 
77 orcefler, as it isſhewn — ſo that this is not well ene, 
but vitiates the plea. 

* But the lord Dyer was the laſt who argued, and there waz * See 1 Bulſt, 
none to reply to him as to theſe execeptions, and therefore 81. 
one of the defendant's counſel, who heard the 2 ae 
put in writing ſuch anſwer to them as occurred to him, and firſt exception 
delivered it to the lord Dyer, which was alſo ſeen by the 7 Oy * 
other juſtices. And the anſwer was thys, viz. as to the ach 
exception, touching a non obfarte the ſtatutes of Torna 
(a) the grant is good notwithſtanding there is not any licen| 
to alien in mortmain, nor any cauſe of nos ob/lante in the pa 
tent, and that as well in the caſe of a grant by the king as 55 3 
2 common perſon, and it ſhall veſt in the grantees, or elſe it u ichout any 
would not be mortmain. (+) Bui the penalty is, that the * 
lod immediate may enter within the year, and the other lords Pfr. c. O 


thing does not lie in tenure) the king ſhall have jt after ben. Bee 1 f. 
found, and until office is found it is in the corporation, 
And ſo in this caſe if the elauſe of now odfante was nee — 
king ing might have a ſcire faciss aſter office MO IO Ay i 
might reſeize the advomſon. the SOR 
— 2 grant and paſſed at ang $ time, ſo e eee, wy 


vi, half a year after the time devoſues to them, and (if the 2 TS P.C. 


Michaelmas Term 18 & 19 Elizabeth, in C. B. 


1 void. Andif in fact the dean and chapter had a ſealed li 

Mi | . cenſe of the king to purchaſe this advowſon of the king, this 

Wes | licenſe and the grant afterwards by another harter were 

$K | good, notwithſtanding there was no clauſe of #on"obfante in 

Fa the charter of the grant of advowſon; and there might be 

F ſuch licenſe in this caſe, and it is not neceſſary to plead the 

„ l licenſe upon the grant, but when the party is impleaded by 

3 ſeire facias after office finding the mortmain, then is the 

4... time to ſhew it. And in Fitaberbert Tit. Fines, we may fre- 

1 quently fee fines levied to corporations without ſhewing any 

licenſe ; but if after the fine the corporation is impeached for 

the mortmain, then it is the time to ſhew the licenſe, and 

not in pleading or in ſetting forth the title. And in rei ve- 

ritate there is a clauſe of non obflante in the patent here, l. 

thopeh iti not pleaded”: 55+ 267 SHIT TD G5 $440 © 

And it ſeems that —_— the dean and chapter had not 

had any licenſe to purchafe this in mortmain, nor any clauſe 

of non obſtante in the patent, yet the patent ſhould have been 

(ey Co. Litt. good, ſe) for it cannot be preſumed that the king is igno- 

5 99. a. rant of his law, becauſe he is the head of it, and therefore 

1 when he granted the advowſon here, and ſaid, of his certain 

/ | Enotoledge, &c. it is to be ſuppoſed that he was defirous that 

| the defendants ſhould have the advowſon, notwithſtanding 

his ſtatute of mortmain, whereof it is to be intended that 

he takes cogniſance by the words, of hrs certain knowleags 

. &c. ſo that the grant countervails in itſelf a grant and a 

_ _ clauſe of non oblantmſGG. EW a 

And where it is ſaid by the lord Dyer, that the king's 

12 grant cannot enure to two intents, true it is, where the one 

nr Co. 5. a intent is to be taken of a foreign matter, (d ) as if the king 

} 5 C0, 0. * grants land to A. and his heirs, and A. is his villain, this 

| Gouldſb. 20. grant ſhall not enure to give the land to the villain; and all Tt 
5 x Finch 90. to manumiſe him, becauſe his being the king's villain was 4 

Finch 101. foreign matter, and in fact not apparent to the king; but Ml e. 

ee yet the patent is good to the villain, and the land is velted al 

in him, though upon an office finding that he is a villain, Bl tc 

the king may enter into the land as well as if any other had Bi a 

given it to his villain, and in this caſe the land paſſed from th 

the king, although the patent did not manumiſe the villain. WF *: 

Blut in the principal caſe there is no ſuch foreign matter in to 

deed not apparent to the king, which the king might be fad IM fo 

not to have cognifance of, for the king was welt appriſed that le 

the dean and chapter were a corporation, and chat his itz WW pr 

tute of mottmain extended to them, which ſtatute be could BY a; 

not be ignorant of; but on the contrary he had knowledge o 

oy & 1 


„ 
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renden ver the Biſhop:of Lincotn, dd. in r R 


it, as his words, of bis certuin'bnoxdedee; teſt ify. - Soi that here 

there is no ignorance. in fact as in the oaſes of à villain, and . 
of an (e) alien, but if there is any ig noranoe at alli jt is an (e) Ante o 
ignorance in law, which canngt be allowed in the king in (s 


this caſe. 


ing the clauſe. of vn ohlante ſhould be in the patent, and , 283 ; 
there it was taken that the grant of the king made to the earl 2 Finch 235. ; 
of Northumberland to be ſheciff during his life ought to have a 4 
clauſe of non ob/lante, &c. becauſe the ſtatute ig ſtriQly (2) See 1 81Id. s 


ſurety is not found afterwards. So that to avoid the preciſe away by the 
words of the-aQ, it is neceſſary to have the clauſe. of von 06. &. 47 84 a 


* 


king that the dean and chapter ſnould enjoy this without ſei- lowed, withs 
zule, as it is ſaid before; and: the words, of his certain knows- ouc « diſpenly- 
ledge, ſhew that he took upon himſelf cogniſance of all things aun ow” 


As to the. ſecond exception, viz. that the charter has not Anſwer to the 


* 


ain, WY to (a) hold to their own proper uſe, without preſentation, ad- 307. that th: ſe 
had BY miſfion, or induction, and the words of the grant by which words by peri- 
m i dhe king appropriates, conſolidates, unites, and incorpo- C . Ege 
rectory to the dean and chapter and if they were 
port that they. ſhall be perpetual par. expreily made 
er make them parſons, and are equiva» a 
and are uſual in ap- 
ke them parſons, as 
lord Dyer with that 
which 


n 
+ 
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which is here written. And theſe words togetber with the 
words, of hit ſpecial grate and meer motion, r. are to be {6 
applied that ſomething ſhalt be made of them rather than they 
mall be void. And the king's intent ought not to be utterly 

R ifd _ e hat the defend mt ha 
„ As to the third exception, viz. that the defendants: have 
—— not ſhewn that they Waete after the death of the incum - 
dent; to this the ſaid counſel wrote in anſwer, that the pa. 
tent made the dean and chapter parſons immediately after the 
death of Haliman, without preſentation, admiſſion, and in- 
ſtitution, and then if the words ſhall take ſuch effect, the 
grant is as fully executed as if all theſe thtee things were exe- 
euted in a common incumbent, and eſpecially as to the ad- 
miſſion and inſtitution, by which words they were made 
fully parſons, and had the ſpiritual function at the inſtant of 
the incumbent's death, and the cure of fouls, and as to the 
induction which gives ſeizin of the poſſeſſions, that was diſ. 
penſed with by the patent, wherefore the dean and chapter 
are in the ſame caſe as they ſhould be by admiſſion, inſtitu- 
tion, and induction. And tho' it ſhould be admitted that 
the words of diſpenſing with induction are not equivalent to 
an induction which gains the ſeizin, yet the words of the 
plea in bar are, that after the death of the incumbent tb? 
aforeſaid dean and chapter were par ſorts of the ſame church, and 
the aforeſaid rectory and church to their own proper uſes beld 
and yet hold, and thereof then immediately and always aftur- 
war ds hav been and yet are ſeized in their demeſn as of fee; 
which words (that they were ſeized) imply an entry, for with- 
out entry they could not be ſeized, and it is not the praQice 
in the common bench in like caſes of poſſeſſions executory 
s. P. Cro, to alledge an entry. (5) For upon a fine ſur grant et render 
Z. 91. pl. 9. the pleading is, by force wheredf be (the party to whom the 
133 render was made) was ſeized, without ſaying that he entered 
325. b. pl. and was ſeized, And in an ejectione firmæ the plaintiff uſually 
6 Vin. Abr. cit. ſhews the leaſe made, and ſays by force whereof he was pe 
Fine . G0, Tched, and does not ſhew any entry, and it is good, becauſe 
kal. 201. . 4 man cannot be ſeized or poſſeſſed of land unleſs he firſt en- 
| ters, and therefore when he ſhews the ſeizin, it is as much 
as if he had ſaid; that he entered and was poſſeſſed or ſeized- 

And ſo it ſhall be in the principal caſe here. 

| A s to the fourth exception, viz. that the defendants have 
er eres ſaid that they were ſeized in right of their cathedral church; 
ep to this the ſaid counſel wrote in anſwer, that the plea is, that 
after the death of Haltman they were ſeized of the reQory and 
church of Dean in their demeſn as of fee, in right of —_ 
| EE ml | | catheara 
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chtbedril thu#th Abend, Et. which is true, and Well pleaded. 
{c). For there is dffferenee when'the plea is of the whole, A. 0009; 


and when of parcel. For if they were dillerzed of ain acre io notis. Vin. 
parcel of the parſonage, there if they faid that t 75 entered Abr. tit. _ 
and were thereof ſeized, they ought to ſay, in right of ebeir f 35. cit. ti. 
church of Dean. (d) And ſo in the regi/ier in a juris utrum zin K. pl. 22. 
brought by L. biſhop of Lincoln parſon of the church of E. (7 Regitt, | 
the words of the writ are, yr me 1 acres of Al Nees 17 F. N. B. 49 u. 
urtenances in E. are frank almoign belonging to the church f A. 40. 
2 ſaid L. or lay fee, 9. (2) So 5 49 H. 6. 16. where the 2 "y — 
abbot of 9 parſon of a church claimed an annuity Fauxer de re- 
which was belonging to the ſaid reQory, it was taken that ©: 48. 
he ought to preſcribe in right of the rectory, and not that he 
and his predeceſſors abbots have had it from time immemo- 
rial, for of parcels and things belonging to the re@ory they 
ought to be claimed in right of the rectory. But here the 
parſonage and church of Dean is an entire thing, of which 
entirely the dean and chapter have alledged that they were 
ſeized in right of their cathedrat church, and fo in truth they 
are, and it would be very abſurd for them to ſay that they 
were ſcized of the church of Dean in right of the church of 
Dean, or of the rectory and church of Dean in right of the 
church of Dean, Wherefore there is an apparent diverſity 
between the caſes. e eee 
Beſides, if the words in right of their cathedral church 
aforeſaid, &c. had been totally omitted, the plea would not 
have been bad, (JF) and then the miſcrecital of that which (/) 5 P.6 
might have been wholly omitted cannot vitiate the ple. g Mod. 35). 


* 
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* Ard afterwards judgment was given for the defendants, | 
and againſt the plaintiff; which judgment here follows. Ms 1 4 EY 
a eee ot n eee, . thatnelodss. 
ment was here given, but that the parties compromiſed the matter upon the payment of a 
lum of money awarded to the plaintiſfTfr . 8 


+ At which day here came as well the aforeſaid Roger as the + $04]. 
aforeſaid dean and chapter by their attornies aforciaid. And The reſt of che 
thereupon the plea aforeſaid of the aforeſaid dean and chap- rd. 

ter above in bar pleaded being ſeen and by the juſtices here 
more fully underſtood, it ſeems to the ſame juſtices here that | 

the ſaid plea is ſufficient to preclude the aforcſaid Roger from Judgment. 
having his action aforeſaid againſt the aforeſaid dean and 

chapter. Therefore it is to be conſidered that the aforeſaid 
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Somerſet, 
Same prece- 
denr. Raſt. 
Entr. 258, a. 
pl. 15. 


this, viz. that whereas Hugh Trevilian gentleman the 8h 
day of May in the 18th year of the reign of the lady * 


ttzereof without day, S 


* 


©:  , The Pleadings: Eare vrnſus Snom, &. 


Roger take nothing by his writ aforeſaid, but be in jw ey for 
his falſe claim, and that the aforeſaid dean and chapter go 


* 
- 


A brief report of a judgment given in the king's bench in Hil- 
lary term in the 20th year'of the reign guten Elizabeth, 
upon a ſhecial verdic found in the county of Somerſet” upm 
thy general iſſue in a bill ejectione fitmæ brought by " 
cholas Eare ( Iiſſee for years of Hugh Trevilian, ſon of Tho- 
mas Trevilian younge/t:ſon of John Trevilian, ſon and ber 
of for John Trevilian night, of tenements in Lucomb, Min- 
head, Dunſter, and Timberſcomb. zz the county of Somer- 
ſet) againſt Nicholas Snow. and. two ethers, tho ej ectad the 
leſſee, as ſervants and by the command of John Trevilian, ſo 
and heir of John Trevilian, eldeſt ſon aud heir of the. ſaid 
John Trevilian, ſon and. beir of the ſaid ir John Trevilian 
knight. And the ſaid leaſe was made the 8tb day of May 
in the 18th year of the reign F queen Elizabeth, and the 
ejettment was done the 12th day of the ſaing month in the ſane 
year. And the record thereof is entered among the records if 
Trinity term 18 Elizabeth, Rot, 495, and was as follows. 


B* it remembered, that otherwiſe, viz- in the term oi 
Eaſter laſt paſt, before the lady the queen at Yeftmir 
ſter came Nicholas Eare by Thomas Stranſham his attorney, 
and brought here into the court of the ſaid lady the queen 
then there his certain bill againſt Michola, Snow otherwise 
Jacob, Agnes Elfaworthy widow, and Thomas Elſworthy, in 
the cuſtody of the marſhal & c. of a plea of treſpais and ejed. 
ment of a farm. And there are pledges of proſecuting, vi. 
John Doe and Richard Roe. Which ſaid bill follows in theſe 
words, 'viz. Somers. viz. Nicholas Bare complains of NM. 
cholas*Snow otherwiſe Jacob, Agnes Elfworthy widow, and 
Thomas Elfworthy, in the cuſtody of the marſhal of the mar- 
ſhalſea of the lady the queen before the queen herſelf, for 
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lying, and being in Lucomb, Minbead, Dunfter, and Tim- 


aforeſaid with the appurtenances entered, and him the ſaid 
Nicholas Eare from his farm aforeſaid thereof, his term 


of the Holy Trinity in this ſame term, until which day the 
| Nicholas Zare by his attorney aforeſaid, as the aforeſaid 


that they are not guilty thereof, and of this they put them Not guilty. 
ſelves upon the, country, and the aforeſaid Nocholas Fare 


days o 


thereof between the parties aforeſaid in the plea aforeſaid The jury con- 


reſpited before the lady the queen at Weſiminſter until Tueſ- 


® | * 


beth now queen of England, at Luenmb in the county afore- 
ſaid, demiſed, granted,” and to farm let to the aforeſaid 
Nicholas Eare 4 meſſuages, 200 ares of land, 30 acres, of 
meadow, . 100 acres of paſture, 20 acres of wood, aud 60 
acres of furze and heath with the appurtenanees, ſituate, 


ber ſcomb in the 'county aforeſaĩd ; to have and to hold :the 
tenements aforeſaid with the + appurtenances to the gfore- [ + 505 1 
ſaid Nicholas Eare from the feaſt of the annunciation of the 
blefled Mary the virgin then Jaſt paſt, for and during the 
full end and term of ſeven years from thence next following. 
and fully to be compleat and ended. By virtue of which 
ſaid demiſe he the fame Nicholas Hare into the tenements 
aforeſaid with the appurtenances entered, and was thereof 
poſſeſſed, until the aforeſaid. Nicholas Snoto, Agnes, and 
Thomas afterwards, viz. the 12th day of May in the year 
aforeſaid, with force and arms, &. into the tenements 


aforeſaid not yet ended, ejected, expelled, and amoved, 
and him the ſaid Nicholas Eare from his poſſeſſion thereof 
held out, and other wrongs to him did, to the damage of 
him the ſaid Nicholat Tare 20l. and againſt the peace of the 
ſaid lady the queen now, &. And therefore he produces 
the:ſun, & „ ora on Ys eee e | 
And now at this day, viz. Friday next after the morrow Imparlabes 


aforeſaid Nicholas Snew, Agnes, and [Thomas had leave to 
imparl to the bill aforeſaid, and then to anſwer, &c. before | 
the lady the queen at Weſiminſter came as well the aforeſaid 7 wan) 


Nicholas Snow, Agnes, and Thomas by William Pordage their 
attorney, And they the ſame Nicholas Snow, Agnes, and 
Thomas defend the force and injury when, &c,- and ſay 


likewiſe, & c. Therefore let jurors come thereon before Ft ad 
the lady the queen at Weſiminſter on Tueſday next-after 18 

Fd the Holy Trinity, and, who neither, &c. to recog -r 
nize, &c. becauſe as well, &c. - The ſame day is given to 
the parties aforeſaid there, &c. Afterwards the. proceſs 


being continued by the jury thereof between them being 2 8 


day next afier the octave of Sr. Michael then next flowing, 
| uniris 
8 
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vnleſs the joſtices of the lady the queen afſigned 10 take 
aſſizes in the county aforeſaid ſhould: firſt come on Weds) 


day the 5th day of mber at Chard in the county afo 
ſaid by the form of the ſtatute, &c. for default of jurors, 
&c. Before which day the plaint aforeſaid: by the writ of 
the ſaid lady the queen of common adjournment was ad- 
journed before the faid lady the queen until from the day of 
St. Michael in one month then next following, whereſoever, 
&c. At which day before the lady the queen at 9 
a came the parties aforeſaid by their attornies aforeſaid. And 
Pefica. the aforefaid juſtices before whom, &c. have ſent here their 
record before them had in theſe words: Afterwards the 
day and place within contained, before Roger Manwood one 
of the juſtices of the faid lady the queen of the bench, and 
 'Fobn TJefferey one of the juſtices of the ſaid lady the queen 
aſſigned to hold pleas before the queen herſelf, juſtices of 
the ſame lady the queen aſſigned to take affizes in the coun 
of Somerſet, by the form of the ſtatute, &c. came as we 
the within named Nicholas Eare as the within written M. 
cholas Snoto otherwiſe Jacob, Agnes Elfworthy widow, and 
Thomas Eifworthy in their proper perſons. . And the jurors 
of the jury within ſpecified being called, ſome of them 
eq, ame, and ſome of them did not come, as appears in the 
Jury reſpited. panel, &c. Therefore the jury aforeſaid is further reſpited 
before the lady the queen at Weftminfler until Tueſday next 
Habett'corpera. after 18 days of St. Hillary, for default of jurors, &c. 
Decem tales, Therefore let the ſheriff have the bodies, &c. And that he 
„ put ten ſuch, &c. The ſame day is given to the parties 
aforeſaid there, &c. Aſterwards the proceſs thereof be- 
Jury further tween the parties aforeſaid in the plea aforeſaid being con- 
continued. tinued dy the jury thereof between them being reſpited be- 
fore the lady the queen at Heftmin/ter until Monday next 
aſter one month of Eaſter then next following, for default 
'of jurors, &c. At which ſaid Monday before the lady the 
-queth at Miſiminſter came as well the aforeſaid Nicholas 
Fare av theaforeſaid Nicholas Snow, Agnes, and Thomas'by 
their artornies aforeſaid. And the jurors of the jury afore- 
— aid being called likewiſe came. Who to ſay the truth of 
verdid. the premiſſes being choſen, tried, and ſworn, ſay upon 
their oath, that long before the aforeſaid time of the treſpaſs 
and egjeAment aforeſaid above ſuppoſed to be done, one 
William Butler ſerjearit at arms, and Fohn Cave! were of 
the tenements aforeſaid with the appurtenances in which, 
c. among other things ſeized in their demeſn as of ſee. 
And the ſaid William Butler and John Cavel being ſo ſeized 


thereof, 
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| The Pleadings: Fare verſur Snow, Sec. 


thereof, before the aforeſaid time when, &. the 16th: dax 
of April in the-21 year of the reign of lord Henry late 
king of England the eighth; by their certain writing in- 
dented, ſeaſed with the feals of them the ſaid William But- 
ler and Jobn Cavel, bearing date the ſame 16th day of 
il in the 21ſt year aboveſaid, demiſed, delivered, grant- 
and confirmed to Jebn Trevilias ciquire, ſon and heir 


of Joby Trevilian knight, the tenements aforeſaid with the 


dppurtenances in which, &c. among other things, by the 
name of the manor of Oldtnol/ with its appurtenances, and 


of all the meſſuages, lands, tenements, rents, reverſions, 


and hereditaments, with their appurtenances whatſoever, 
which the aforeſaid Wiltiam Butler and Jobn Cavel'together 
with one George Treviltan clerk deceaſed lately had to them, 
their heirs and aſſigns, ot the gift and + feoffment of the 
aforeſaid Jobn Trevilian knight, in Oldinoll, Slacomb, 
Cobridge, Timber ſcomb, Weſtharewood, Elliſiborih, Querholt, 
Lynch, Vaneford, Tortiflinch; Mean, Moodcocſ ſſegh' other- 
wiſe Legh, Raduiſb, Lucomb, Dunſfter, Stint tell, and Car- 
hampton in the aforeſaid county of Somerſet ; to have and 
to hold the manor and tenements aforeſaid with the appur- 
tenances whereof, &c. to the aforeſaid Fobn Trevuilian the 
ſor, and to his heirs of his body lawfully begotten ; and if 
the aforeſaid h Trevitian the fon ſhould happen to die 
without heirs of his body lawfully begotten, the remainder 
thereof to Humphry Trevilias brother of the aforeſaid 
Trevilian knight, and to the heirs of the body of the ſaid 
Humphry lawtully begotten for ever; and if the / aforeſaid 
Humphry Trevilian ſhould happen to die without heirs of 
his body lawfully begotten, the remainder thereof to the 
right heirs of the aforeſaid Fohn Trevilian knight for ever. 
By virtue whereof the aforeſaid John Trewilian the ſon into 
the tenements aforeſaid with the appurtenances in which, 
&c. entered, and was thereof ſeited in his demeſn as of fee- 
tail. By virtue whereof, one Anthony Pollard eſquire, Alex- 
ander Weed, ohn Pollard of Plymouth, Jobn Blackden, John 
Davy, John Loveland, and Alexander Wollacomb, the 
day of in the 23d year of the reign of the ſaid 
late king of England Henry the eighth, out of the court ot 


chancery of the fame late king, the ſame chancery then be- 


ing at Weſtminſter in the county of Middleſex, ſued forth a 
certain writ of the ſame late king of entry upon a diffeizin 
in the Po}, againſt the aforeſaid John Trevilian the ſon, 
and Avice then his wife, concerning the tenements afore- 
ſaid with the appurtenances in which, &c- among other 
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things, by the names of the manor of Noll with the a 
purtenances, and of 30 mefſuages, 4 burgages, 2 mil 
1000 acres of land, 200 acres of meadow, 600 acres of paſ- 
ture, 60 acres of wood, 2000 acres of furze and heath, 
and 1d. rent with the appurtenances in Olatnall, Slocamb, 
Cobridge, Timbercamb, Weſtharewood, Elliſworth, Querholt, 
Vaneford, Tortiflinch,, Mean, Wodcockflegh: otherwiſe Legb, 
Raduiſh, Lucomb, Dunſter, -Stintwell, 'and+ Carhampton, to 
the then ſheriff of the aforeſaid county of Somerſet directed. 
By which ſaid writ the aforeſaid late king commanded the 
fame then ſheriff, that the. ſame then ſheriff ſhould com- 
mand the aforeſaid John, Trevilian and Avuice, that [juſtly 
and without delay they ſhould render to the aforeſaid An- 
thony, Alexander Wood, Fohn Pollard, Fohn-Blackdon, Jobn 
Davy, John Loveland, and Alexander Mollacomb the tene- 
ments aforeſaid with the appurtenances, which they then 
claimed to be their right and inheritance, and into which 
the ſame John Treuilian and Auice had not entry but after 
the diſſeizin which Hugh Hunt thereof unjuſtly and without 
judgment then had done to the aforeſaid Anthony, Alexander, 
Juobn Pollard, John Blackdon, John Davy, John Loveland, 
and Alexander, after the firſt voyage of lord Henry the fon 
of king John into Gaſcoign, as they then ſaid; and unleſs 
they ſnould ſo do, and the aforeſaid Anthony, Alexander, 
John Pollard, John Blackdon, John Davy, Jobn Loveland, 
and Alexander (ſhould make him the then ſheriff ſecure of 
proſecuting their claim, then that the ſame then ſheriff 
ſhould ſummon by good ſummoners the afoteſaid Jahn T re- 
vilian and Avice that they might be at Maſtmiuſter aforeſaid 
on 1 then next following, to ſhew why 
they had not done it; and that the ſame then ſheriff ſhould 
have then the ſaid ſummoners and that writ. At which 
{1d +5, 1114. ».. at Feftminfter aforeſaid, befotc 
Nobert Norwich knight and his companions: juſtices: of the 
aforeſaid late king of the hench, came as well the aforeſaid 
Anthony, \ Alexander, Jobn Pollard, Jabn Blackdon, Fohn 
Davy, Jobn Loveland, and Alexander by Richard Buckland 
their attorney, as the aforeſaid John Trevilian and Avice by 
Jehn Roſs then their attorney. And the ſheriff of the county 
aforeſaid, viz. | then ſent the-wiit 
aforeſaid in all things ſerved and executed, viz. that the 
aforeſaid Anthony, Alexander, John Pollard, Fohn Blackdon, 
Jobn Davy, John Loveland, and Alexander had found to 
the ſame then ſheriff pledges of proſecuting the writ 


> 


it afore- 
ſaid, viz. Jabs Den and Richard Fep, and that the * 
obn 
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John Trevilian and Auice had been ſummoned by Jahn Doe 
and Richard Roe. Whereupon the aforeſaid. - Anthony, 
Alexander, Jobn Pollard, John Blackdon,. John Davy, John 
Loveland, and Alexander, by dcclaring upon their writ 
aforeſaid by their attorney aforeſaid, demanded: againſt the 
aforeſaid John Trevilian and Avice the tenements aforeſaid 
with the appurtenances, as their right and inkeritance, and 
into which the ſame John Trevilian and Avice had not entry 


but after the difſeizin which the aforeſaid Hugh Hunt there- 


_ ef unjuſtly and without judgment did to the aforeſaid An- 


thony, Alexander, John Pollard, John Blackdon, Fohn Davy, 
John Loveland, and Alexander after the firſt, &. and 
whereupon they then ſaid that they themſelves were ſeized 
of the tenements aforeſaid with the appurtenances in their 
demeſn as of fee and right, in time of peace, in the time of 
the aforeſaid late king, by taking thereof explees to the va- 
lue, &c. and into which, &c. And therefore they then 
produced the ſuit, &c. ' And the aforeſaid John Trevilian 
and Avice by the aforeſaid John Roſs then their attorney de- 


fended their right when, &c. and they then vouched thereof 


to warranty Thomas Chapman who was then preſent in the 
ſame court in his proper perſon, and freely the tenements 
aforeſaid with the appurtenances then to' them. warranted, 
&c. And thereupon the aforeſaid Anthony, + Alexander, 


| John Pollard, John Blackdon, John Davy, John Loveland, 


and Alexander then demanded againſt him the ſaid Thomas 
Chapman then tenant by his warranty the tenements afore- 
ſaid with the appurtenances in form aforeſaid, &c. And 
whereupon they ſaid that they themſelves were ſeized of the 
tenements aforeſaid with the appurtenances in their demeſn 
as of fee and right, in time of peace, in the time of the 
aforeſaid late king, by taking thereof explees to the value, 


c. and into which, Se. And therefore they then pro- 
duced the ſuit, 9c. And the aforeſaid: Thomas Chapman 


then tenant by his warranty aforeſaid defended his right 
when, c. and then ſaid that the aforeſaid Hugh did not 
diſſeize the aforefaid Anthony, Alexander, Fohn Pollard, 


- John Blackdon, John Davy, Fohn Loveland, and Alexander, 


of the tenements aforeſaid with the appurtenances, as they 
the ſame Anthony, Alexander, Fohn Pollard, John Blackdon, 


John Davy, John Loveland, and Alexander by their writ | 


and declaration above 9 and thereof he put himſelf 
upon the country. And the aforeſaid Anthony, Alexander, 
John Pollard, John Blackdon, John Davy, John Loveland, 
and Alexander then prayed leave to impart thereon, Ce. 


and 
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Alexander, Fohn Pollard, Jabs Blackdon, Jobn Davy, F 
Loveland, and Alexander then came again into the aforeſaid 
court that ſame term by their attorney aforeſaid, And the 
aforeſaid Thomas although then ſoleninly called did not come, 
but in contempt of the court departed and made default. 
Therefore it was then conſidered, that the aforclaid Anthony, 
Alexander, John Pollard, Jabn Blackdon, Fohn Davy, Fobu 


| Loveland, and Alexander ſhould recover their ſeizin againſt 


the aforeſaid John Trevilian and Avice of the tenements 
aforeſaid with the appurtenances, and that the ſame John 
Trevilian and Avice ſhould then have of the land of the 
aforeſaid Thomas Chapman to the value, Cc. and that the 
fame Thomas Chapman then ſhould be in mercy, &c. 


virtue of which ſaid recovery in form aforeſaid had, the 


aforeſaid Anthony, Alexander, John Pollard, fohn Blackdon, 
Fohn Davy, Jobn Loveland, and Alexander into the tenc- 
ments aforeſaid with the appurtenances entered, and was 


thereof ſeized in their demeſn as of fee. Which faid reco- 


very in form aforeſaid had and executed was to the uſe of 
the ſaid Jahn Trevilian and his heirs for ever, and to fulfil 


_ the laſt will of the ſame John Trevilian. And the ſaid An- 
thany, Alexander, John Pollard, John Blackdan, John Davy, 
' John Loveland, and Alexander being ſo ſeized thereof to the 


faid uſe, the aforeſaid John Treuilian, before the aforeſaid 
time when, Cc. viz. the 21ſt day of December in the above- 
ſaid 23d year of the reign of the aforeſaid late king Henry 
the eighth, at Yarnſcomb in the county of Deven, made his 
teſtament and laſt will in writing in theſe words. 

In the name of God, amen. Whereas nothing is more 


« certain, nor any thing more incertain.than the hour of 


« death, therefore the 21ſt day of December in the year of 
& our Lord God 1531, and the 23d year of the, reign of 
& king Henry 8. I John Trevilian — ſon and heir of fir 
* 1 Trevilian knight deceaſed, of whole mind and per- 
& fe& remembrance, (thanks be unto almighty God) or- 
« dain and make this my laſt will concerning the diſpoſition 
tc of all my manors, lands, tenements, and other heredi- 


„ taments, as hereafter enſueth. That is to where 


« Anthony Pollard of Herewood, by the name of Anthony 
% Pollard eſquire, Alexander Wood, Fohn Pollard of Ph. 
& mouth, John Blackdon, Fohn Davy, Jabn Loveland, and 
& Alexander Mollacomb have recov before the juſtices 


of our ſaid ſovereign lord the king of his common pleas 


% at Weſtminfler 21 meſſuages, 2000 acres of land, 80 


66 acres 


J.. Can de Eg 
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<6 acres of meadow, 5300 acres of paſture, - 100 acres of 


« wood, and. 500 acres of fyrze'and heath, with their ap- 
a purtenances in Woodby, Checkflon;- and Berinarver, in 
< the county of Devon, againſt me the aforeſaid Fohn Tre- 


4 ſovereign lord the king of e pon diſſeizin in the Peff, 
cc as by — made in Ts 5 ore Michael in the 23d 
4 year of the reign of king Henry 8. in the number-roll 
4 thereof 528 plainly doth appear. And alſo where the 
« ſaid Anthony Pollard, Alexander Wood, Jobn Pollard of 
« Plymouth, John Blackdon, John Davy, Fohn Loveland, 


66 and Alexander Wollacomb have alſo recovered before the 


« ſaid juſtices of our ſaid ſovereign lord the king aforeſaid 
« at Weſtminſter afore ſpecified, 13 meſſuages, 1 mill, 600 
« acres of land, 60 acres of meadow, 309 acres of paſture, 
46 120 acres of wood, and 200 * + 3 , heath 
cc with their appurtenances in mer ſheys, and Champer- 
tc neheys in 8 Dor ſet _—_ me the faid 2 In 
6 Trevilian and Avice my wife, by another writ of our 
e ſovereign lord the king of entry upon diſſeizin in the 
« Pgfl, as by record alſo made in the ſaid term of St. Mi- 
cc chael in the 23d year of the reign of our ſovereign lord the 
« king Henry 8. in the roll of the number there 446 alſo 
«© more at large appeareth. And alſo where the ſaid An- 
« thony Pollard Alexander Wood, Jobn Pollard of Plymouth, 
« John Blackdon, Fobn Davy, Fohn Loveland, and Alexan- 
dec der Wollacomb have allo recovered before the ſaid juſtices 
« of our ſaid ſovereign lord the king aforeſaid at Weftmin/ter 
„ afore rehearſed, the manor of Xnol{ with the appnrtes 
“% nances, and 30 meſſuages, 4 burgages, 2 mills, 1000 
« acres of land, 200 acres of meadow, 600 acres of paſ- 
« ture, 60 acres of wood, 2000 acres of furze and heath, 
e and one penny of rent with their appurtenances in Old- 
„ tnoll, Slocomb, Cobridge, Trmberfcomb, + Weſflharewood, 
« Elliſworth, Overholt, Lynoh, Vaneford, Tortiſlinch, 
* Mean, Woodcockflegh, otherwiſe Legh, Raduiſh, Lucomb, 
* Dunfter, Stintwell, and Carhampton in the county of 
** Somerſet, againſt me alſo the aforeſaid Jabs Trevilian 
** eſquire, and the ſaid Avice my wife, by another writ of 


« our ſaid gets: lord the king of entry upon diſſeizin 


* in the Poff, as by another record alſo made in the ſaid 
term of St. Michael in the ſaid 230 year of the reign of 
our ſovereign king Henry 8. in the roll of number there 
„529 more apparently doth appear. And whereas I the 
* ſaid John — eſquire, by the name of John Trevi- 


_ « vilian eſquire and Avice my wife, by a writ of out faid 
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lian eſquire, ſon and heir of Jobn Treuilian knight de- 


« ceaſed, by my deed of four parts indented, bearing date 


<< 
3 
cc 
40 
60 
cc 
«c 
60 
«c 
66 
66 
cc 
wo 
cc 
(c 
68 
4c 
40 
46 
cc 
(C 
(e 


the ĩoth day of December in the ſaid 23d year of the reign 
of king Henry 8. have enfeoffed Edmund Bray knight 
lord Bray, Edward Bray knight, Fohn Chamond knight, 
Anthony Pollard of Horewood, Alexander Mood eſquire, 
John Molefworth clerk, . Jobn Barry, Fobn Bedewelt, 
Jobn Pollard of Plymouth, Edward Siddenham of Culn- 


ftack,' and John Siddenham his ſon and heir, Fohn Black- 


don, John Davy, Jobn Loveland, and Humphry Clever- 
den, of and in all my manors, meaſes, lands, tenements, 
rents, reverſions, and ſervices, with all the advowſances 
of churches, chauntries, and chappels, and all other 


hereditaments mine whatſoever they be, with all their 


appurtenances, that late were the aforeſaid John Trevi- 
lian knight, in the county of Cornwal. And alſo by the 
ſame deed of four parts indented. have enfeoffed the ſaid 
Edmund Bray knight lord Bray, Edward Bray knight, 
Jahn Chamond knight, Anthony Pollard, and the others 
abovenamed, of and in my manors of | Nettlecomb, Row- 
don, Woodavenant, together and with the advowſances 
of churches and chauntries of Nett/&comb aforeſaid, and 
all other hereditaments mine whatſoever they be, with 
all their appurtenances, that late were the aforeſaid: John 
Trevilian knight in the county of Somerſet, (except the 
aforcſaid manor of Knoll, with its appurtenances, and 
alſo except all thoſe meaſes, burgages, - mills, lands, 
meadow, paſture, wood, furze and heath, and a penny 
of rent, with all the appurtenances, in Oldknoll, Slocomb, 
Cobridge, Timberſcomb, Wiſtharewood, Elliſworth, Over- 
bolt, Lynch, Vangford, Tortiſſinch, Mean, Woodcockſlegh, 
otherwiſe Legh, Raduiſh, Lucomb, Dunſiter, Stintwell, 
and Carbampton in the aforeſaid county of Somerſet } to 
the performance following, and fulfilling my laſt will in 
writing or otherwiſe — 25 faithful people thereof and 
upon J ſhall make and declare, at ſuch time as it ſhall 
ſeem me neceſſary and behovable. I the ſaid John Tre- 
vilian eſquire, ſon and heir of the ſaid John Trevilian 
knight, therefore declare this my writing my laſt will 
and full whole will of and upon. all and ſingular of cvery 
of the premiſſes afore ſpecified, in manner and form fol- 


. lowing. That is to ſay, firſt, I the faid Fohn Trevilian 


the ſon will that the ſaid Anthony Pollard, and all the 
other aforenamed in the ſaid ſeveral recoveries, that now 
be ſeized of all the ſaid manors, meaſes, lands, and te- 

es «© nements, 
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cc nements, and other the ine compriſed" in the ſaid 
<« ſeveral recoveries, and in every of them, their heirs and 
« afligns, and alſo the ſaid; Kdmynd Bray knight lord Bray, 
© and other his co-feoffees named in the ſaid feoff aient, 
te their heirs and aſſigns, of all and every of the ſaid ma- 
6. nors, meaſes, lands, tenemonts, rents, reverſions, and 
s ſervices, with all the advowſances of e 
other hereditaments whatſoever: they be, with their ap- 
ec purtenances in the county of Cornwal, and alſo f all 


& and every of the ſaid manors, meaſes, lands, tenements, 


<« rents, reverſions; and ſervices of and in Nettlecomb, 
6 Notudon, Moodavenant, with the advowſances of churches 
% and. chauntrics of Nettlacomb aforeſaid, and all other 
<« hereditaments whatſoever they be, with their appurte- 
« nances, in the ſaid county of S9mer/et, and of every par- 
« cel of all and ſingular the premiſſes compriſed and ſpeci- 
ec fied in the ſaid my deed of feoffment, ſhall ſtand and be 
e ſcized thereof to the uſe of me the ſaid John Treuilian the 
c“ ſon of the ſaid Fohn Trevuiiian knight, for term of my 
« life, without any , impeachment of waſte, and to. ſuffer 
* me the ſaid Jahn Treuilian and my aſſigns to take thete- 
« of and of every parcel of all and ſingular the premiſſes all 
© the rents, revenues, caſualties, iſſues and profits, as 
well of wood-ſales as of all other things, during my life, 
* without let, trouble, or interruption of my ſaid recove- 


＋ 


*© rees and feoffees, or of any of them their heirs or aſſigns, 


e or of any other manner of perſon or perſons in their name, 
*« or in the names of any of them, or by the commandment 
e or procurement of any of them. Alſo I will that all ſuch 


_ * leaſes and eſtates as have been made, or that at any time 
© hereafter ſhall be made by me the ſaid Fohn, or by any 


ol my officers or aſſigns, of the premiſſes, or of any pat · 
* cel thereof. to any manner of perſon or perſons, by deed, 
e deeds, copy of court-roll, or otherwiſe, for term of life 
« or lives, years, or at will, whereupon the moſt uſual 

* and accuſtomable old ancient rents and ſervices or more 


© be and ſhall be reſerved and yielded to me the ſaid Fobn 


'© Trevilian the ſon, my heirs, recoverces, feoffees, their 
« heirs or aſſigns, the which before this time have been 
< uſed to be reſerved and paid out of the premiſſes, or more, 
% and alſo all wood-ſales and bargains for wood, + by me 
* or by mine officers. made or to be made and bargained, 


„ ſtanding,. growing, or lying upon the premiſſes, or upon 


% any part thereof, and all grants of advowſances, and 
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4 whatſoever they be, made or to be müde by me kh mid 


« John Trevilian the ſon at any time by my lifetime, ſhaft 
&« be good and effectual to alf ſuch leſſtes and grantees, 
„ and to every of them, againſt me, my heirs, affigns, 
s recoverces, and feoffees, their heirs" and affigns, and 
« every of them, according to the purport, tenor, and'ef- 
fect of the ſame leaſes and grants thereof or of any parcel 
thereof by me, mine officers or affigns, made” or to be 
made in form' aforeſaid, any clauſe, article, or other 

« thing in this preſent laſt will of and in the” premiſſes re- 

cx Heard or ſpecified or to be rehearſed to the contrary in 
« any wiſe notwithſtanding. And after my drccaſe, I the 
4 ſaid John Trexilian the ſon will that the ſaid n Cha- 
& mond knight, Fohn Barry, Jobn Cavel, and Conund 
% Engliſh, or one of them between them agreed; appointed 
« and aſſigned, or their ſufficient bailiff by them appointed 
« and aſſigned, ſhall yearly receive, perceive, leyy, and 
te take all the rents, revenues, iſſues and profits yearly 
growing and coming of and in the afbreſaid manor of 

% Knoll with the appurtenances, and of the ſaid” meaſes, 
© burgages, mills, lands, meadow, paſture, wood, furze 
«© and heath, and the ſaid rent, with the appurtenances in 


= 


6 Oidknoll, Slcomb, Cobr ide E, Timber | comb, Wiſtharezwood, 


% Mean, Wogdcochſlegh otherwiſe Legh, Raduiſh, Lncomb, 
« Dunther, Stintwell, and Carhampton' in the ſaid county of 


© Somerſet, and allo the rents, iſſues, and profits yearly 


„growing and agar of and in the aforefaid meaſes, 
lands, meadow, paſture, wood, furze and heath, with 
*«« the appurtenances, in Woodby, Checkſtone, and Berinar- 
« ver in the aforeſaid county of Deva, and all the rents, 
«© iſſues, and profits yearly growing and coming of and in 
the aforeſaid meaſes, mills, lands, meadow, paſture, 
„ wood, furze and heath, with their appurtenances, in 
% Wolmerſheys, and Champerneheys in the faid county of 
* Dorſet, and of all the reſidue of my manors, lands, and 
t tenements in the ſaid recoveries and feoffment mine To 


«« cified, in the aforeſaid counties of Somerſet, © Dorſet, 


« Devon, and Cornwal, (except the - aforeſaid} minors of 


% Nettlecomb, Rowdon, and Woodavenant) and therewith'to 


e content and pay all ſuch charges and funerlts as fhall be 


© ſpent, beſtowed, and laid out in and about the burial 
* and interment of my body after ſt is dead, my month's 
% mind, and twelvemonth's mind. And alfo with the iſ- 


* ſues and profits coming of the premiſſes in the — 
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. Darfet..(cxcoph; hefore exetpted) to 


<« content and nn all ſuch. manner of perſon! or: perſans all 
««_ ſugh debts as Mall fortune ma tha ſaid Jabs Theujhax the 
« ſon to o or to he indehteg nta at the tiais of my de- 
«« ceafe, the ſame.debts duly proved. by ſpecialties or other- 
6 5 — — or . or _ | 
«. of them, and: the aforeſtid Taba Cave and G Eng- 
« Ji, with tho: ſaid Jen CBamemd and Jobs Barry. 
«. Alſo truſting that Avice my; wife will live ſole and chaſte, 
« and not marry, and alſo be loving apd kind to dur chil- 
« dren, and to fee them brought up in virtue, and after 
tt the ſaid my debts and othet the - ſaid premiſſts contented 
« and paid, then I will, ac lang as ſhe liveth unmarried, 
«. that ſhe ſnall have all the rents, iſſues, and profits yearly 
s growing and coming of all the ſaid manors, meaſes, 
„ ſands, and rents, and other the premiſſes ſpeciſied in 
6 the. ſaid ſeyeral recoveries, and of every parcel thereof, 
cc yith the appurtenances, in the aid counties of So- 
„ merſet, Darſet, and Deuon. And if ſhe marry or die, 
& then I. will that my ſon George  Trevilian have all the 
ec meaſes, lands, meadow, paſture, wood, furze and 
heath, with all their appurtenances, in Woodby, Checkflone, 


, and Berinaruer in the county of Devon aforeſaid, and: 


t alſo all the ſaid meaſes, mills, lands, meadow, paſture, 


s wood, furze and heath, with the appurtenances, -in: 


« Walmerſbeys and Cbampernebeys in the county of Der/et- 
s aforeſajd,. and to the heirs of his body lawfylly begotten ;- 
i and for default of ſuch iſfue, to remain to Thomas Trevi- 
« lian my ſon, and to the beirs of his body lawfully 7 
ten; and for default of ſuch iſſue, to femain to Hagb 
Freuilian my. ſon, and to the heirs of his. body: lawfully 
e begotten ; and for. default of ſuch iſſue, to. remain” to 
„John Trevilian the younger my ſon, and to the heirs of 
« his body lawfully begotten, ; and for default of ſuch iſſue, 
sto remain to John Trevilzan the elder my ſon, and to 
„the heirs of his body lawfully begotten ; and for default 
« of ſuch iſſue, to remain to my daughters Fohan, Iſabel, 


and Dorothy, and tothe heirs of their bodies lawſully be · 


<* gotten, equally to be divided; and. for default of ſuch 
* iſſue of any of my ſaid. daughters, to remain to the over- 
* livers or-overliver of the ſaid. daughters, and to every of 
« thera one after another, of like eſtate as is before limited 
to them of the premiſſes, and for default of ſuch iſſue, to 
** remain to me the — ry Trevilian eſquite, and to the 
s heirs of my body law. — and for default of 


| * ſuch 


i 


| [#510] 
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„ and to the heirs of his body lawfully begotten ; and for 


& default of ſuch iſſue, to remain to the right heirs of me 


4 the ſaid Jahn Trevilian, ſon to the ſaid John Trevilian 


6< Knight, for ever. And over this, my ſaid fon : Thomas 


«Trevilian to have all the aforeſzid manor of "Knoll with 


ce the appurtenances, and alſo all the faid f meaſes, bur- 
e gages; | mills, lands, meadow, paſture, wood, furze, 
<< heath, and rent, with all the 'appurtenances; in Oldtnoll, 
«© Slocomb, Cobridge, Timberſcomb, Weſtharewwoad,' Blliſ- 
« worth, Overholt, Lynch, Vaneford, Tortiſflinch, Mean, 


„% Woodeockflegh otherwile Legb, Raduiſh, Lucomb, Dunſler, 


«< Stintwoll, and Carhampton aforeſaid in the aforeſaid coun- 
« ty of Somerſet, and to the heirs of his body lawfully be- 
4% gotten.; and for default of ſuch iſſue, to remain to the 
« aforeſaid Hugh Trevilian my ſon, and to the heirs of his 
«© body lawfully begotten; and for default of ſuch iſſue, to 
« remain to Fohn Trevilian the younger my ſon, and to 
<< the heirs of his body lawfully begotten; and for default 
«of ſuch iſſue, to remain to the ſaid: George Trevilian my 
-« ſon, and to the heirs of his body lawfully begotten ; and 
« for default of ſuch iſſue, to remain to the aforeſaid Fohn 
& ;Trevilian the clder, and to the heirs of his body lawfully 


& begotten; and for default of ſuch iſſue, to remain to the 
« aforeſaid Johan, Iſabel, and Dorothy my daughters, and 
„to the heirs of their bodies lawfully begotten,” equally to 
« be divided; and for default of ſuch iſſue of any of the 
« ſaid daughters, to remain to the overlivers or overliver of 


« the ſaid daughters, and every of them one after another, 


4 of like eſtate as is afore limited to them of the premiſſes; 
« and for default of ſuch iſſue, to remain to me the ſaid 


4 150 Trevilian eſquire, and to the heirs of my body law- 
u 
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„ Humphry Trevilian my uncle, and to the heirs of his bo- 


« dy law fully begotten; and for default of ſuch iſſue, to 
remain to the right heirs of me the ſaid Jahn Trevilian 
« eſquire, ſon of the ſaid John Trevilian knight, for ever. 


„ [tem, I will that the aforeſaid Avice my wife have wy 
«© manors of Nettlecomb and Woodavenant in the county of 


5 Somerſet aforeſaid, and all my meaſes, lands, and tene- 
cee ments in the pariſh of Nettlecomb and Woodavenant afore- 

* ſaid, with all advowſances of churches, chauntries, and 
free chappels in the county of Somerſet, Devon, and 
© Cornwal, with all their appurtenances in the aforeſaid. 


" \fcoffaient ' compriſed, during her life, upon condition 


« that 


Ily begotten ; and for default ef ſuch iſſue, to remain to 


4 
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« that ſhe ſuffer all ſuch perſon or perſons ag be ſeixed ot 

c poſſeſſed or have an eſlate in any parcel of che ſaid ma- 
4% nors of Neitlecumb and Maiodavenunt aforeſaid for term of 
& life, lives, years, or at Will, of- my demiſe or leaſe, or of 
c the demiſe of my father ar any:of his aſſigna, peaceably 
6 to enjoy the ſame, and alſo peaceably to ſuffer all ſuch 
« perſon and perſons as now have or hereafter ſhall have of 
< the demiſe and leaſe of me the ſaid Jahn Treuiliun eſquire, 
«<. or of me and Auice my wife, or of my officers for the 
< time beings: having authority of me the ſaid Jabs Treui- 
& [Jian eſquire to make leaſes im form aforeſaid, any intereſt, 

<« title, or poſſeſſion of and in any meaſes, lands, tenc- 
„ ments, teverſions, and, ſervices, with their appurte- 
cc nances, ot any part or parcel: of the inheritance of the 
„ ſaid Avice: to her deſcended, coming, or growing by 
ce courſe of. deſcent, remainder, reverter, or otherwiſe, or 
© that hertaſter ſhall deſcend, remain, revert, eſcheat, or 
* otherwiſe come to the ſaid Auice as heir from any of her 
, anceſtots ar otherwiſe, peaceably to have, hold, and en- 
“ joy all ſueh meaſes, lands, and tenements ſo to them or 
© any of them let or demiſed, or to be ſet, let, and de- 
% miled by me the ſaid John and the ſaid Avice, ot my ef. 
« ficers by mine aſſent and agreement, ſor. term of life, 
„lives, yearg, or at will, ſo that the ſame leſſees and every 
« of them to occupy, have, hold, and enjoy the ſame, 
according to the purport, tenor, and effect of the ſame 
« demiſes and leaſes, ſo that the old and moſt sccuſtomable 
«« rents and ſervices or more be thereupon reſerved and 
« yearly yielded to be paid during the term and terms, with- 
« out any vexation, trouble, let, compulſion, or ſuit of 
the ſaid Avia or any other in her name, for herz; or by 
her commandment, by reaſon of any title, right, entry, 

or action to her given from any of her anceſtors upon or 
immediate aſter my deceaſe 3 and alſo upon condition 


that the ſaid; Avuice after my deceaſe ſhall not claim, de- 


* mand, challenge, nor have any dower of any other par- 
* cel of the inheritance of me the ſaid Jobn Treuilian ef- 
% quire, by reaſon of the eſpouſals and marriage between 
* me and the ſaid Auice had. And if the ſaid Avice in- 
* terrupt or let the tenants holding, having, or that here- 
© after ſhall hold and have, any parcel of the premiſſes, or 
** any parcel of the inheritance of my wife's, of my demiſe 
made or to be made in form aforeſaid, or if the ſaid 
Avice after my deceaſe, claim, demand, challenge, or 
have any dower of any other parcel or part of mine inhe- 


6 ritance, 


<c xitance, or: if ſhe deceaſe or die, then IL. will chat m 
<< ſaid feoffees, their heirs and aſſigns, and all my fa 
6 recoverors, their heirs and aſſigns aforeſaid, pracenbly 


& permit and ſuffer the aforefaid Jobn''Chaniond knight, 


% John Barry, John Cavel; and Conand Engliſh, or dne 
66 25 — For them and by them appointed, or 


heir ſufficient bailiff by them deputed und appointed, 


to perceive, levy, receive, und take all the :rents, iſſues, 
«c/ revenues, and profits yearly coming and growing of all 


the ſaid manors of Mirriecimò, Rowdon, and M ooduven- 


* ant, and alſo of all the reſidue of my manors, -meaſes, 
5 lands, tenements, rents;:ireverſions, and ſervices, with 


cc the appurtenances, in the counties of  Cornwal, Devon, 


* Somerſet, and Do#ſer, compriſed in the ſaid reeoveries 


115171 


4 dered. Alſo I will chat if it happen hertafter my fad 
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and feoffment, not yet diſpoſed or appointed in this will, 
c and therewith — — "funeral; charges, 
* and expences, and alſo to find my ſons and daughters, 
« or-cauſe them to be found, and vittuduſſy to be brought 
& up, (except my ſon and heir apparent, f and ſuch other 
« of my ſons that ſhall have ſufficient nad convenient 
«lands and .tencments towards their Ring immediate 
ly after my deceaſe) both meat, drink, and apparel, 
te ſchooling, learning, and all other things neeeſfary arid 
% convenient for them and every of them, ateording to 
„their eſtate, degree, and capacities, and qualities, as by 
c two of my faid feoffees, and of John Chumond, John Barry, 
«© Fobn Cavel, and Conand*Englifh fhall be thought good and 
<< expedient for them; and 'alfſo therewith to content and 
« pay of cauſe to be contented and paid to my aforeſaid 
« daughters, that is to ſay, to every of them towards their 
« marriages, not advanced or preferred in my lifetime to 
* marriage, 300 marks ſterling, ſo that my daughters be 
e ordered and married by the advice or confent of the afore- 
s ſaid Avice my wife; and ſhe of my daughters that will not 
be ſo ordered and ruled by the advice or conſent in form 
de aforeſaid, ſhall not have nor take any benefit or profit of 
% 106 marks, parcel of the ſaid 300 tmayks: to her before 
«« given by this my preſent ſaſt will, ſo*refaſing to be ol. 


daughters to be mĩne heirs for lack of iſſue made: that then 
te they nor any of them to have nor take any manner of pro- 
t fit or avail of the ſaid legacy of 900 og hy nor any pal. 
cel thereof to them ſeveratly given by —_— 

CCC SK 412, vim 450029 id; 
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| « aforclaid.; or if it happen any of my ſaid daughters to be 


<c preferred. or advanced to martiage in my lifetime, then 
c ſuch or they of my daughters that ſo ſnall be preferred in 
ec my life time ſuall not have any avail or profit hy the ſaid 


46 legacies of 300 marks to them or to every of them ſeve= 


« rally. given in form aforeſaid, or if any of them my ſaid 
«© daughters die before marriage had (as God defend), then 
« I will that all ſueb ſum or ſums of money as then ſhall be 


c received to her uſe ſo deceaſed ſhall equally be divided 
«© among the other of my daughters her overliving towards 


et their marriage, if they be not then preferred in marriage, 


'< or if two of my ſaid daughters fortune to deccaſe before 


«« marriage had, then I will that ſuch that do overlive ſhall 
« have 600 marks of the rents, revenues, iſſues, and pro- 
ic fits received of and in the ſaid reſidue and other the pre- 
e miſſes, to the uſe of the ſaid daughters only to her mar- 
„ riage, and the other 300 marks reſidue of the ſaid. yoo 
„marks to be levied and paid to ſome other uſes as 1 ſhall 


„ more plainly declare and expreſs in my teſtament. And 


if all my daughters fortune to deceaſe before marriage, or 


* be married in my life time, then I will that ail ſuch ma- 


« ney as then is and ſhall be received to their uſe, ſhall be 
* equally divided and diſtributed to my younger ſons not ad- 
% vanced or preferred in my life time towards their mar- 
« riages, and augmentation of their living. Alſo I will that 
“ the ſaid, John Chamond, John Barry, John Gavel, and C- 
« nand Engliſh do and ſhall yearly make accompts before the 
prior of the monaſtery of Friadſtock at. Friedfleck. in the 
county of Devonſbire for the time being, and before one 
« auditor to be appointed and elected by the aforeſaid Avice 
« my wife, and in default of her appointment the ſaid au- 
Aitor to: he appointed by two of my aforeſaid recoverors, 
or two other of my ſaid feoffees, . the iſſues and profits 
«of the aforeſaid manors, leaſes, lands, tenements, and 
* ather. the premiſſes, or of any parcel; thereof aforeſaid ; 
and all ſuch ſums of money as ſhall appear by the ſaid ac- 
«. compt to be in the hands of John Cbamond, John Barry, 
% 7Jobn Cavel, and Conand Engliſh, or their bailies, to 
put in a cheſt faſt locked underneath five locks, in ſure 
and ſafe keeping. in the ſame monsſtery, of the which 
* cheſt ſo locked the ſame John Chamond, Jobn Barry, John 
Cavel, and Conand: Engliſh ſhall have every one of them 
one key, and one of my other ſaid feoffces another, to the 
** performance of this my laſt will ; and ihat the ſaĩd John 
e e e ; „ Cbamond, 
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ſuſtain any labour or pain in and 
„ about the performance of this my will ſhall have for his 
cc labour, coſts and charges yearly 6s. 8d. and the prior 
« yearly for his labour, coſts and charges, and hearing of 


«© the ſame accompt, 138. 4d. upon the ſame accompt ;'and 


«© the ſaid auditor yearly for hearing and making of the ſame 


«© accompt and his coſts and charges 68. 8d. em I will af- 


„ter all this done, fulfilled,” and performed in every article 
according to the true meaning, declaration, and the full 
<« intent of the ſame, that then my feoffees aforeſaid, their 
4 heirs and aſſigns, ſtand and be ſeized of the ſaid manor of 
NMettlecomb in Nettlecomb aforeſaid, to the uſe of Jobn m. 


* ſon and heir apparent, and of the heirs of his body law- 


* fully begotten, upon the condition, that he make, grant 
'** confirm, demiſe, let, and ſeal with me by my life- 
time by his writing ſufficient in the law to every of my ſons 
6 and to all manner of perſons to whom I have made, or that 


1 hereafter ſhafl make, any manner of ſtates of any lands or 


cc tenements by deed, deeds, copy of conrt-roll, or otherwiſe 
& in fee-tail, for term of life, lives, years, or at will after the 
«© cuſtom'of the manor. And alſo the ſaid ſon and heir ap- 
5 patent, and the heirs of his body awfully begotten, per- 
„ mit and ſuffer all manner of perſon or perſons that have 
*© or hereafter ſhall have any eſtate, poſſeſſion, title or inte- 


reſt, or uſe of and in any part or parcel of my heredità- 


«© ments, or of the inheritances of the ſaid Avice my wife 
of my demiſe, grant, gift, or leaſe, or of the demiſe, giſt, 
« grant, or leaſe of me and" of the ſaid vice my wife, by 
+ deed,' deeds, or copy of court-roll or otherwiſe, 4 in fee- 
« tail, for term of life, lives, years, or at will after the cuſ- 
tom of the manor, whereupon the old and moſt accuſ- 
«« tomable rents and ſervices be reſerved; or more, that hath 
*< been uſed to be reſerved or otherwiſe,” peaceably to haye, 
hold, occupy, and enjoy their meaſes, lands, tenements, 
«© rents, reyerfions, hes: ſervices to them letten, granted, 


„ given, demiſed, or Jeaſed, according to the purport,” te- 


nor, and effect of the ſame leaſes, grants, gifts, and de- 
«© miſes, without any manner of pleading, ſuit, let, expul- 
, ſion; vexation, trouble, or interruption of my ſaid ſon 
* and heir apparent, or of his heirs aforeſaid, and of all 


other manner of perſon and perſons by his or their pro- 


„ eurement, commandment, or ſufferance, by reaſon of any 


„title, right of entry, or title of action to him or them gi- 
ven after my deceaſe or before; and upon condition that 


de the 


— 


1. Obanond, Jobn Borey, 74bu Cavel und Conand Engliſh, o 
c which'ef them that ſhall 


cc 
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« the ſaid John" my ſon and heir apparent at this ſide the 
« feaſt of t per n St. Paul next coming after the 
| « date of this my ſpreſent will, do delicer or cauſe to be de- 
« livered into the hands and poſſeſſion of me the ſaid Joba 
f « Trevilian ſon of the ſaid Jobs Trevilian knight, "niine-exe- 
d «© cutors or aſſigns, one obligation cancelled,” herein Ithe 
e « ſaid John Trevilian ſon of the faid Jobs Trevitian knight 
- « ſtand bound to*Giles Hill in. the ſum of 0 marks; and 
U rent and his heirs aforeſaid do permit and ſuffer, and cauſe 
ir to be permitted and ſuffered peaceably the ſaid Jahns Cha- 
of 


. « in every artiele according to the truſt that I have put in 
t, them, without any manner of let, trouble, vexation, ſuit, 
e- « expulſion or interruption of the ſaid Jon Trevilian my ſon 

ns „and heir apparent, and his heirs aforeſaid, or any other 
rat « perſon or +0 1h hs or their procurement, command- 

or * ment, or ſufferance ; and upon condition that the ſaid 
iſe « John my ſon and heir apparent do not diſturb, interrupt, 
he © let, vex, or trouble any perſon or perſons that hath or ſhall 
ap- © have any meddling: or doing about the execution or per- 
er- formance of this my will, or any parcel thereof, or do 
ave © any other act or acts whereby this my preſent laſt will, or 
ne- © any parcel thereof, may not have and take his full effect 
ita and power in every article and clauſe in the ſame con- 
vife WH tained, aceording to the true meaning and conſtruction uf 
rift, c the ſame, according to my mind and will, and upon con- 

by dition that the ſaid Fobn my ſon and heir apparent, and 
fee - his heirs, nor any other manner of perſon or perſons to 
cuſ- his uſe, nor in his name, nor for him, by him, or by his 
cuſ- procurement or ſufferance ſhall not vex, trouble, not ſur, 
hath nor cauſe to be vexed, troubled, nor ſued, any manner of 
aye, perſon or perſont that ſhall have, or hath the cuſtody; keep - 
ents, ing, and poſſeſſion of any evidences, charters;;exemplifica- 
ted, tions, fi nes, eſeripts, court- rolls, books of aceompt, muni- 
te ments, and ↄthef manner of writings concerning any ma- 
| de- nors, lands, tenements, hereditaments, and other poſſeſ- 
pul- dens and inheritances mine, or of vice my wife; by my | 
ſon deliverance; ſufferance, or appointment of or for the hal-. 
F all 5 and deliverance of any ſuch evidence, charteri, enem- 
pro- plifications, fines, eſeripts, eourt · rolls, books of artompt, 


« every of them, to perform, fulfil, and execute my ſaid will 


fany munimentsg and other writings, nor any of them con- 
ni gi- cerning the remiſſes or any parcel thereof; And mad) 


that Ji aid ſon and heir apparent do not perform and ſuſfer to 


66 performed | 


mond, John Barry, Jubn Cavel and Conand ng paid 7 
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« performed all and every of the ſame conditions of his 
tin form aforeſaid ex preſſed, but fail in performance of th 
* FTrrvuilian eſquire, ſon of the ſaid Jabs Frevilian knight, 
will that the ſame Jahn Chamond, John Berry, Fohn Cave, 

„ and Conand Engliſb ſnall after my will performed in forn 

«« aforeſaid, bargain and ſeil the ſaid manors of Nettlim 

«© and Radon, with. their appurtenances to any perſon u 

cc perſons, and to their heirs that will give for the ſame afte 

the rate of twenty years purchaſe, and the money for the 

e ſame received, I will that the ſame John Chamond, Joh 

„Barn, Jobn Cavel, and Canand Engliſb, and every of then 

« ſhall: recommence, ſatisfy, .content, and pay every ſuch 

<< leſſee for term of life, lives, years, or at will, holding an 

«« part or parcel of the premiſles ſo thereof, or of any par 

«< cel thereof, expulſed, vexed, troubled, or otherwiſe in- 

% cumbred or hurted ; and the reſidue of the money thered 

& received, (if any fortune to remain) to diſtribute. it in 

% deeds of charity after the diſcretion of the ſaid Joba Cho 

„ mand, John Barry, John Cavel and Conand Engliſh. Tim, 

« { will that after my deceaſe and Avice my wife, that the 

ec ſaid John Chamond preſent to every of the , advowſance, 

«© chauntries, and free chapels, as often as the ſame ſpiri- 

. £6 tual promotions {hall become void by death, . reſignation, 

<<, or otherwiſe. And after the death of the ſaid Jobn Che 

„ mond, the ſaid John Barry, — Gavel, and Conand, l 

4 iſo, and every other of my feoffees before named, (except 

« chedtaid lord Bray and Edward Bray) as they be namedin 

cc the ſaid feoffment one after anqther, ſhall preſent to eye 

„ of the ſaid advowſons, chauntries, and free-chapels, in 

«© like-manner as the ſaid John Chamond did, or to him wa 

„ .Jimitted to do, or ſhall; do. Item, I will that every of my 

3 « ſons to whom any of my manors, lande, tenements, ani 


* hereditaments be diſpoſed unto, (except my ſon and heit ; 
«© have all manner of evidences, exemplifications, fines, ani il l 

<<. other manner of muniments and writings concerning ast 
belonging to their portions, and that they be delivered to 4 
* them after my deceaſe and vice my wife, vhen they {hal 1 

be of the age of 21 years,, and in the mean time the ſaid 
[+5'3] * evidences and all ot rot writings aforeſpecified to remain 7 
. and. be in the keeping of Avic my wife during bet life hs 
ST 4 and aſter her deceaſe toe main and be in the cuſtody ant f 
<< keeping of the aforeſaid Jobn Cbamond, and the other hit " 


& co- feoſfees one aſter anqther as they be named in the ſaid ; 
*feoffment (except the ſaid lord Bray and ſir Edward * 1 
| © fi 1 c tem, 
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« Hem, I will ttiat my exccutors,recoverors, and feoffees 
ic have the ſure cuſtody, keeping, and poſſeſſion of other 
t my evidences, eſeri pts, eharters, muniments, and all 
« ovthier manner of writings concerning any of my manors, 
« . Jands, and tenements, hereditaments, and other poſſeſſi- 
«© ons mine, lying and being within the counties aforeſaid, 
% and not to deliver the fame nor any of them to my ſaid 
e ſon and heir apparent. Item, I will that my fon and heir 
te apparent and Maud his wife tall have, after my deceaſe, 
«© 131. 68. 8d. to them and to the heirs of the body of the 
« ſaid John Trevilian the elder my ſon and heir apparent 
« {awfully begotten, of and in my:manor of . balihbrow 

© in the county of Carntual, according to the indentures of 

e covenants between Giles Hill and me the ſaid Fohn Tre- 

e vñtian eſquire. Provided always that it ſhall be lawful to 


me the {aid Fobn Trevilian eſquire, ſon of the faid John 
CTeviliun knight, always during my life to change, add, 


<or diminiſh! this my will, any thing in the ſame not with · 
„ ſtanding. In witneſs whereof Þ the ſaid John Trevilian 
e eſquire, | ſon and heir of the ſajd John Trevilian knight, to 
« this my preſent will have ſet my ſeal, and ſubſcribed 
t my name the day and 2 aboveſaid, in the preſence of 
John Siddenham of Lrgb eſquire, William Gavel parſon of 
«  Nettlecomb clerk, Aumund inter gentleman, Ganand 
«Engliſh, John Baker, George Tedd clerk, Fohn Euan, Wil. 
« iam Martin, Alice Kympt, James Morris, Conand Silk, 
« Jobn Engliſh, and many others. | i 

L911 e At 5 26D | Buy me, John Trevilian.” 


And the afoteſaid Anthony, Aleranuer, Fobn Pollard, Fohn 
Blaci don, Fohn Davy, Fohn Loveland. and Alexander being 
ſo ſeized of the tenements aforeſaid with the appurtenances 
in their demeſn as-6f fee, to the uſe of the aforeſaid Jobn 
Trevitian and his heirs, their ſeizin of and in the tenements 
aforeſaid continued unto the th day of February in the 27th 
year of the reign of the aforeſaid late king Henry 8. on which 
day, by virtue of a certain at of parliament of the ſame late 
king | then held at ,J#2fminſter aforeſaid, concerning the 
transferring of uſes into 13 made, the aforeſaid John 
Trevilian' was feized of the tenements aforeſaid with the ap- 
purtenances in his demeſn as of fee. And the fame jurors 
further ſay upon their. oath, that the ſaid laſt will is a good 
and true will of the faid Jahn Trevilian the ſon. And aſter- 
wards, viz. the :zoth day of January in the 3oth year of the 
rcing of the ſaid late king Henry the eighth, the aforeſaid John 
Abs 1-6-9 28770 E 3TH FTrevilian, 


ſaid had, or ever afterwards, was not ſcized of any eſtate of 


_ aforeſaid John Trevilian ſon and heir of the aforeſaid-John 


in his demeſn as of fee. And he being foſeized thereof, the 


year aboveſaid demiſed, granted, and to farm let the tene 
ments aforeſaid with the appurtenances in which, &c. to the 


aforeſaid with the appurtenances in which, &c. entered, and 
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Trevilian, at Yarnſcomb aforeſaid, ſo thereof being ſeized died, 
And further the jurors aforeſaid ſay, that the aforeſaid Avi, 
at the aforeſaid time of the recovery aforeſaid in form afore- 


freehold, nor had any thing of and in the tenements afore- 
ſaid with the appurtenances in which, &c. And that one 
John Trevilian fon and heir of the aforeſaid Fobn T revilian 
eſquire into the tenements aforeſaid with the Appurtenance: 
entered, and was thereof ſeized in his demeſn as of fee. And 
afterwards the aforefaid' Foice and the aforeſaid T homas Tre- 
vilian'at Yarnſcomb aforeſaid died. And that afterwards the 


Trevilian eſquire being ſo ſeized of the tenements aforeſaid 
with the appurtenances in which, &. died thereof ſeized, 
after whoſe death the tenements aforeſaid with the appurte- 
nances deſcended to one John Trevilian as ſon and heir of 
the ſaid John Trevilian, ſon and heir of the ſaid Jom Trevi. WI. 
ilan eſq. Hugh Trevilien ſon and heir of the aforeſaid T homa 

Tyevilian then being within the age of twenty-one years. by i 
virtue whereof the ſame 'Fobn: Trevilian fon of the aforeſaid 
Fobn'ſon of the aforeſaid: John Trevilian eſquire was of the te 
nements aforeſaid with the appurtenances in which, &c. ſeizei 


aforeſaid Hugh afterwards, viz. the gh day of May in the 18th 
year ofthe reign of the lady the queen now, into the lands and 
renements aforeſaid with the appurtenances in which, &&. 
entered, and was thereof ſeized. And being ſo ſeized thereoh, 
the ſame Hugh the: aforeſaid 8th day of May in the 18th 


aforeſaid Nicholas Eare, in manner and form as the ſame M. 
cholas Eare above in his declaration hath alledged. By vit 
tue of which ſaid demiſe the fame Nicholas Eare into the te- 
nements aforeſaid with the appurtenances in which, &c,.en- 
tered, and was thereof poſſeſſed, until the aforeſaid Nichols 
Suow, Agnes, and Thomas Elfworthy at the aforeſaid time 
when, &c. by the command and in right of the aforeſaid 
John Trevilian ſon and. heir of Joh, fon and heir of the 
aforeſaid John Trevilian the teſtator, into the tenement? 


the ſaid Nicholas Eare from his farm aforeſaid thereof (his 
farm aforeſaid not yet ended) ejected, expelled, and amoved, 
and the ſaid Nicholas. Eare from his poſſeſſion thereof held 
out, and yet hold out, in manner and form as the aforeſaid 
Nicholas Eare above complains. And they pray + thereof 
the advice and diſcretion of the court of the ſaid lady the 

a 5 ; EM queen 
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queen before the quren herſelf. And if upon the whole mat- 
ter aforeſaid in form aforeſaid found it ſhalt ſeem to the ſaid 
court of the ſaid lady the queen here, that the entry of the 
aforeſaid Nicholas Snow, Agnes, and Thomas Elfworthy in 
orm aforeſaid made it not a lawful entry upon the poſſeſſion 
of the aforeſaid Nicholas Eare, then the ſame jurors ſay upon 
heir oath that the aforeſaid Nicholas, Agnes, and Thomas 
Ifeoorthy are guilty of the treſpaſs and ejectment aforeſaid, 
n manner and form as the aforeſaid Nicholas Eare above 
gainſt them hath declared; and then they aſſeſs damages y 
f the ſaid Nicholas Eare by occaſion of the treſpaſs and eject- g 
nent aforeſaid, beſides his coſts and charges by him about 
is ſuit in this behalf expended to 108. and for thoſe coſts 
nd charges to 2059. And if upon the whole matter aforeſaid 
form aforeſaid found, it ſhall ſeem to the ſaid court of the 
aid lady the queen here that the entry of the aforeſaid Ni- 
bolas Snow, Agnes, and Thomas Elfworthy in form aforeſaid 
jade is a lawful entry, then the ſame jurors ſay upon their 
ath that the aforeſaid Nicholas Snow, Agnes and Thomas 
Iſworthy ate not guilty of the treſpaſs and cje&ment afore- 
id, as they the ſame Nicholas Snow, Agnes, and Thomas 
ſworiby above in pleading have alledged, &c. | 


| HE caſe upon the ſpecial verdiQ is thus. John Trevi- 
lian ſon of fir John Trevilian was tenant in tail of the Taz CASE. 

nements in queſtion, and being ſole ſeized of ſuch eſtate, in Huſband is te- 
e 23d year of the reign of king Henry 8. a com mon reco- ang: —.— 
ry was had againſt him and Avice his wife, who vouched 3 — 
er according to the common courſe of common recoveries. him and his 
nd it was found that the wife had nothing in the tene- RING _ | 
ents, and that the recovery was to the uſe of the huſband ap eee 
dd his heirs. And the recoverors entered, and they being chee, and the 
ſeized, and the ſaid Fohn Trevilian being ceſtuy que uſe, — * 
by his will made and publiſhed in the 23d year of the — ng only 
ign of king Henry 8. gave the ſaid tenements to Thomas a chance of a 
evilian his youngeſt ſon, and to the heirs of his body be- dower in caſe 
ten. And afterwards the ſtatute of 27 H. 8. of uſes was ee fo 
ade, after which he publiſhed his ſaid will again, and died this recovery 
the 37th year of the reign of king Henry 8. and Avice ſur- ſhall bar the 
ed him. And John Trevilian the ſon of the teſtator en- 8 
ed into the tenements, and Avice and Thomas died, and the wife was 
erwards John the ſon of the teſtator died ſeized, whereby named for no 

e e 2 

c | 1 5 of dower. S. C. 
L. Abr. tit. recorery common O. pL 6. And ſee the books there cited there touching this 


For the de- 
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the tenements: deſcended.to bit, Sn Fahy, Trevilian, 3, and x 
| {AC net n:of the: ſaid 


the time of the deſcent, 


WT. >. 


and. made the leaſe to the plaintiff, and the defendants as ſer- 
vants to the ſaid. Jebn Treviliar the grandſon of the teſtatot 
ouſted the plaintiff. | ed = 


And the. whole queſtion. iy this caſe, way, whether. or, ng 
the eſtate-tail, which: Jabn Trouilian the teſtator had. ati the 
time of the recovery, was barred by it, for if it. was not 


t 
r 
. 
y 
2 
ff 
bi 
or 
barred. by the recovery, then the dying ſeized of his ſon: Joby, 8 
fendants Trevilian remitted Fobn. Treuilian the grandſon of the teſſa- he 
tor to the firſt tail, and if. it was barred, then the eſtate and | 
right of Hugh Trevilian the ſon and heir af, Thomas Trauilian bs 
the youngeſt ſon of the teſtator is good, and conſequently his * 
leaſe is of force. And it was objected that the recoyery. was the 
not effectual ta bar the eſtate-tail, becauſe, vice the 6 4 Was 1 1 
named in the præcipe as jointenant with her huſband, and a he 
jointenant ſhe appeared and vouched, and the vouchee ene ck 
tered into the warranty admitting that he ought to warrant kn 
to them, whereby. he alſo admitted. that the wife had an = 
eſtate in the tenancy, and had cauſe to vouch, for if. it was * 
other wiſe, it might deprive them of the benefit. of the war- the 
| ranty. And if it ſhall not be taken that the wife had a join I te | 
eſtate with her huſband, then it ſhall be taken that it was the al ir 
land of the wife only, and that the huſband was ſeized jn Wer 
right of the wife, and ſo had nothing but by the coverture, in wy 
which caſe it is worſe for the plaintiff. But whether it be Wl nen 
taken the one way or the other, the eſtate-tail ſhall not be "x 
| barred but in reſpect of the recovery over in value, and.whe- u 
ther it be taken the one way or the other, the wife ſurviving roy. 
ſhall have the recompence in value by concluſion, and then * 
there is no cauſe why the iſſue in tail ſhould be barred, for the A 
» Dr. & Stud. reaſon *why an eſtate-tail is permitted to be barred by a com- Few 
_—_ . ev. mon recovery is, in reſpect of the recompence in value — 
o ee, Hau Which is or by poſlibility may be rendered for the eſtate loſt, le l 
C J. Bac. Law and if the wife ſhall have the recompence in value, and nat * 
ve _ the iſſue in tail, then there is no reaſon why the iſſue ſhould * 
ee be barred, or hindered from being remitted. TP that G 
1 And upon this objection the matter was oftentimes de- ned tl 
* bated as well at the har as at the bench, but I did not hear 3 


any of the arguments in this caſe either of the counſel or of I 
the juſtices, but what J here report is upon the credible 1n- U * 
formation of thoſe who were of counſel in the caſe, and of Y ] 


others. And at laſt all the juſtices unanimouſly * 
. | their 
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their opinlons to be, that the eſtate«tail was barred bythe 
recovery: © Fer it is:exprefly found by the verdict, that the 

wiſe had nothing in the tenements at the time of the recoa- 

very, but that the huſband” was fole ſerzed im tab and he : 
alone loſt the tenancy, (a) and the recovery” in value fh F. N. . 
ſhall: go to him who hath: loſt the» tenanoy, and ſhall Wii. Abr kit. 
be of the like eſtate which he loſt; and: here the huſband voucherR. b.z. 
only loſt the tenaney, and loſt only an oſtate · tail in it, Pl. 8. | 
and'nota-fee-fimple; and ſuch perſon as hath the loſs ſhall LT 575 ] 
have the recompence, and therein ſhall have ſuch eſtate' as 


 — HET 
— 


ö he hath loſt, and that ought to be an eſtate-tail here, to 
| WW hich the wife is à ſtranger. And if the wilt ought to ſue 
a the execution, what eſtate ſhould! ſhe then have? None 
can ſay whether ſhe ſhould have an eſtate for life, o whe- 
5 I ther ſhe ſhould have an eſtate in fee ſimple, becauſe ſue had 
no eſtate at all, and what eſtate the coneluſion would gain, 
de herſelf did not know, nor did ſhe know what eſtate to 
Ir claim in the land, if ſhe was ouſted thereof, nor did ſhe 
know whether ſhe ſhould have a Sud ei deforceat or à writ 
n of right, if the land was recovered: againſt her by default. 
do that foraſmuch as tlie truth now appears by the verdict, 


the court ought to adjudge that ſhe, who had no eſtate in 
the land recovered, ſhall have no eſtate in the land recovers 

be dd in value, nor was able to ſue execution: of the land re- 
covered in value, but that ſhe was named in the præcipe (3)8. p. Co. 74. 
he only to be barred of her (b) dower, to which purpoſe wo- 2. 77. b. 78. a. 
be ven are commonly named in common recoveries had againſt 8068 ig 08. 

their huſbands; (c) and the common uſage in this caſe is to 2 Bac. Abr. 140. 
ee regarded, for in ſuch caſes it has always been the intent Vin, Abr. tit. 
the parties before this time, that the wife ſhall be barred of Power Q 2 pl. 
* ter dower, and that the eſtate - tail ſnall be barred alſo. ; CEL 
; And Southcate and Gawdjy juſtices ſaid, that if it ſhould bez Co. 74.4, 
umitted that the wife might ſue execution of the lands re. 5 797% 

q mered in value againſt the vouchee by concluſion, yet the | 
- ” tle in tail might ouſt the wife thereof, becauſe the land (4) Co:Litt 350 
110 ht to be his (4) in reſpect of his loſs, and he is able to b | 
* againſt the wife that ſhe had loſt nothing, and therefore 
2 lat ſhe ſhould hold nothing. And though it ſhould be ar- 
vl ped that the wife might have execution of the value againſt 


(e) 2 Leon, 57. 


og te vouchee by eſtoppel, (e) yet the ſon being iſſue in tail pig. on Reccv. 
i. eil not be bound by any eſtoppel which his father admit- 196. 

14 kd by joining in voucher with the wife, any more for the 

ared i pence in value, than he ſhould be by an eſtoppel made 


| his father for the old entail, which is recovered againſt 
ilather, and ſo not ſubje& to any eſtoppel. 3 
| nd 


Hillary Term 40 Elizabeth, in B R. 


Mus le by And becauſe I did not hear any 4 the arguments in this caſe, 
the reperter. I delivered the above report to Sir Chriſtopher Wray chief 
juſtice, to \know if it contained the true cauſe 4 the . judgment 
of the court. And when he had peruſed it, he delivered it back 
to me; with his approbation of it, and told me that he had ſpoken 
woith the lord Dyer, and with Manwood juſtice (who at the 
time when this caſe was printed was chief baron. of. the exche- 
quer ) both of whom agreed in opinion with him and his com- 
ons. And afterwards judgment was given accordingly, 
| which here follows. 175 : 98 

The reſt of the At which day before the lady the queen at Vefmin 
* came the — . aforeſaid by their attornies aforeſaid; — 
upon all and ſingular the premiſſes being ſeen, and by the 
court of the ſaid lady the queen here more fully underſtood, 
| and mature deliberation being thereupon had, it is conſider- 
Judgment. ed that the aforeſaid Nicholas Eare recover againſt the afore- 
| ſaid Nicholas Snow,. Agnes, and Thomas Elfworthy his term 
4 aforeſaid of and in the premiſſes yet to come, and his da- 
mages aforeſaid by the jurors aforeſaid in form aforeſaid af- 
ſeſſed, and alſo 121. 6s. 8d. to the ſame Nicholas Eare for 
his coſts and charges by the court of the lady the queen 
here with his aſſent of. incteaſe adjudged ; which ſaid da- 


3 mages in the whole amount to 131. 16s. 8d. And the afore- 
5 | — Nicholas Snow, Agnes, and Thomas Elfworthy be taken, 
. „ „ A Report 


* Arno ˙ -». , 
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0 er term 
19 Elizabeth, Rot. 1226, and was as follows. © _ a 
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N FJ HOMHS Eltington late of Minthinhampten in the county Ghar. MM 
#. aforeſaid clothier was attachedto anſwer William Welcden Declaration. 
of a plea, vherefore with force and arms the cloſe and Same prece- = 

houſe of the ſaid· Niliam at Minchinhampton be broke, and 30g. Rat Sum. 

his graſs to tie value of 40f. there lately growing with cer- 67. a. pl. 9. 
tain cattle! eat up, trod down, and conſumed, and other | 

. wrongs to him did, to the great damage of the ſaid William 

and againſt the peace of the lady the queen now, &c. And -j 
whereupon the ſame Milliam by Richard Pitt his attorney — 
complains that the aforeſaid Thomas, the 21ſt day of Octe- ; 
ber in'the*1oth year of the reign of the lady the queen now, 
with force and arms, &c. the cloſe and houſe of him the 
fad William at Minchinhampton broke, and his gra(s to the 
value, &e. there then growing with certain cattle, viz 5 
borſes, oxen, cows, hogs, and ſheep, cat up, trod down, | 
and conſumed, the treſpaſs aforeſaid as to the eating up, - 
treading down, and conſuming of the graſs aforeſaid from 
the aforeſaid 21ſt day of OFober in the 10th year aboveſaid 
unto the gth day of December in the 15th year of the reign 
of the ſaidlady the queen now at divers days and times con- 
FI tinuing 3 and other wrongs, &c. to the great damage, &c. 
11 and againſt the peace, & r.. Whereupon he ſays that he is 
prejndiced and has damage to the value of 100l. and there- 
fore he produces the ſuit, &. **᷑ 
And the aforeſaid Thomas by John Kirle his attorney 
comes and defends the force and injury when, &c. and ſays | 
that he is not guilty of the treſpaſs aforcſaid, as the aforeſaid Not guilty. 
Villiam above againſt him complains, and of this he puts 
himſelf upon the country, and the aforeſaid William like- 
wiſe. Therefore the ſheriff is commanded that be cauſe to 
come here from the day of the Holy Trinity in three weeks. 
12, &c. by whom, &c. Au who neither, &. to recog- 
nize, &c. becauſe as well, &e. At which day here came 
the parties, &e. And the ſheriff hath not ſent the writ. 
Therefore as before the ſheriff is commanded that he cauſe . ot 
Parr II. 8 — - on 


4 
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Venire facias. 


Jury continu- 
cd, 35 


Poflea. © 


the county aforeſaid by the 
day the 19th day of March. next paſt at:;Glaucefter in the 


came as well the aforeſaid Miuliam M lden N 
. - Thomas FElhington by their attornies 9 8 d. And t 
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to come here on the octave of St. Michael 12, &c. to re- 
cognize in farm aforeſaid, &e- . Aſterwards the proceſs be- 


tween, the parties aforeſaid in the plea, aforgſaid heing conti- 
nued by dhe jury thereof between them being reſpited here 


until this day, yiz. from the day of, Faller in as. days in 
the 18th year of the reign of the lady the queen, now, unleſs 


the juſtices of the lady the Zum of dn d.to.take athzes in 
torm of the 


county aforcſaid had firſt come. And now here at this day 


the. 
Al 


1 


aforeſaid juſtices affigned to take affizcy, before, hom, &. 


have ſent here their record in theſe. worde. ; Afterwards. at 


the day and place within cantai ned, before Edward Sounders 


Jury ſarther 
continued.. 


| Hateas cor o: a. 


knight chief baron of the exchequer of the lady the queen, 
and William Loveleſs ſerjeant at law, juſtices of the ſaid lady 
the queen aſſigned to aſſzes in the county af Claucgſter 
by the form of the ſtatute, &. came as well the within 
named William Welcden as the within written Tl 
ling ton in their proper perſons. And the jurats thereof im- 


pannelled being called, ſome of them came, and ſome of 


them did not come, as appears by the pannel to this record 


affixed. Therefore the jury aforeſaid is further reſpited here 


until from the day of the Holy Trinity in 15 days for want 
of jurors. Therefore let the ſheriff have the bodies, &c. 


Afterwards the ptoceſs between the parties aforeſaid in the 


plea aforeſaid being continued by the jury thereof. between 
them being reſpited here until this days viz. from the day 
of Eafter in one month in the 19th year of the reign of the 
lady the queen now, and now here at this day came as well 
the aforeſaid William Welcden, as the aforelaid Thomas Hl. 
kington by their attornies aforeſaid. And the jurors thereof 
impannelled being called, ſome of them, viz. Francis Wye 
eſquire, William Chandler, Henry Winchcomb,. | William 
Houſe, William Faukes, Jobn Mucklow, gentleman, | John 
Freeman of Burton,  Auncel Saundford, Jobn Ai liuay of Tain- 
ton, Edward Tomlinſon, Richard Anundel, and Jobs Hilip 
came... Who to ſay the truth of the premilles being choſen, 


| aforeſaid time of the treipaſs afpreſaid above ſuppoſed to be 


done, one Hilliam Windeforg knight late lord Hinde/ere 
now deceaſed was ſeized of one meſſuage, one water-mill 
called Longforths, and three parcels af meadow called Dod 
dings, Hentals, and Cleycomb=mead in pr a 
| "24 


atutcs. &. on Men- 


tried, and ſworn, ſay, upon their oh that long before the 


JJ. 9 a. eo ð y ð . oe 


geg e be ds © in 


ſ; bal 

wid in 8 1 the ſa 8 

Wale arch 1 ip t. : 
1 enry. 5g 15 of England th; 


e (ai Pap ith the fe 


. t 


ws Davies to + baye 2 1 55 tene- 
ments. with the Appl 1 22 ons Thomas Davis his 
executors anda of the annunciation of t] e 
bleſſed Mary , 1 unto the 60 


and term = following, full 
he comples 9 85 wy "which 25 ok the aforeſaid Ee. 
S 47 9 of aid feaſt. of the annunciation of the 
h 0 2 5 on, 120 the tenements aforeſaid with 
the appurt 


tg = 5 5 . 100 K Vas th, ee Dev And 


as Davis after- 
wards, vi bo of in the 37th year of the 
reign ; ſaid das 17 70 e he eigb th, ON and de- 
clared his | aft will t in writings ad by the ſame 
reſtgment gaye,a | Sato agar: aforeſaid with. 


the appurtenances in manner anc form unilerwritzert' in theſe 


words. 
e am, I will ih en Davis my wife ſhall have and 
ce occupy all ſ ſuch Met pages aud lands with the Appurtenan- 
, e by a ip 2 ** of Longforths, Deddings, 

entals, A 115 h all the appurtepances 
10 e n the ſaid leaf, oe For Ag many years as the ſajd 


% Jaban ſhall fer re to live. Angl after her deceale I oye | 


« and bequeath the re eſidue of the years. of the ſaid leaſe 


« not. expired unto, raxcis Davis my younger ſon, and to 
© his aſſigns. 


Ds the aforeſaid Thomas Davis by his ſame te a 


ment conſtituted os ordained the nod oban his ſole 


executrix of hi Wie 11 n as dy the laid teſtament 


to the — - in exidence br more fully appears. 
And the aforeſaid 17 Davit f the tenements T refaid. 


with che appurtenances, in for or ho oreſaid being poſſe ed, af- 
55 


ter wards, viz, the 3 17 day tember i in the 37th year of 
the reign of the ſaid ing Henry the tighth, died thereof 
in form aforeſaid oflaſſed, = Auch whilſt he lived, and at the 
time of his death, gnods. ang chattels ſufficient to pay and (; 
tisfy all, his debts 10 5 beſides the ſaid demiſe. i 
ter the dea which id Thomas Davis, the aforeſaid 2 
— the aoth day.of CAM. 5 in the year of the Lord 1.54.5, 
ved and, infayated. the teſtament. aforeſaid 0 the a ore- 
10 F, e 3 court of Thames his 


archbiſh ap 
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archbiſhop of Center buy, of all Ea lind primate and me 
politan, becauſe” the fame Thomas Davis whilt he lived, and 
at the time of his death, had goods, rights, of credits in di. 
vers dioceſes or peculiar juriſdictions within this realm of 


England, and the adminiftration of all and fingular the 


goods, rights, and credits of the ſaid Thomas Davis, and his 
teſtament in any wiſe concerning, to the aforeſaid "Fohan, 
executrix in the teſtament named for the well and faithfylly 


adminiſtring of the fame, by the ſame Tate archbrſhop' was 


committed. And afterwards, viz. the roth day of 'Decem- 
ber then next following, the ſame Johan into the tenemients 
aforeſaid with the appurtenances. entered, and'cfajmed to 
have and occupy the fame tenements with'the appurtenances 
for term of her life, the remainder thereof to the ſaid Frances, 
according to the form and effect of the legacy aforeſaid. By 
reaſon whereof the ſame Johan was of the tenements aforeſaid 
with the appurtenances poſſeſſed. And the aforeſaid Johan of 
the tenements aforeſaid with the appurtenances in form afore- 
ſaid being poſſeſſed, before the aforeſaid time, when, &c: viz. 
the © dayof in the 6th year of the reign of ford 
Edward late king of England the ſixth, took to huſhand one 
Richard Herbert eſquire. And afterwards, viz. the 24th day 
of Auguſt in the qth and sth years of the reign of lord Philip 
and lady Mury late king and queen of England, the aforeſaid 


Francis Davis died inteſtate, after whoſe death the aforeſaid 


Richard Herbert and Joban his wife, by the names of Rich- 
ard Herbert eſquite and Joban his wife ſole executrix of the 


laſt will and teſtament of the aforeſaid Thomas Davis, the iſt 


day of December in the 4th and 5th years of the reign of the 
ſaid late king and queen Philip and Mary, by their certain 
writing ſealed with their ſeals, and to the ſame jurors in evi- 
dence thewn, bearing date the ſame day and year, bargained, 
ſold, gave, granted, and aſſigned to one Thom 

and Richard Hoſkins all their intereſt, right, title, and term 
of years then to come and not expired of and in the ſaid te- 
neinents with the appurtenances, in which, &e. and all the 
eſtate of the ſaid Richard and 


and the ſaĩd intereſt and term of years aboveſaid of and in the 
tene ments aforeſaid with the appurtenances, to the faid Tho- 
mas Carpenter and Richard Hoſkins, and to their aſſigns, and 


to their ſole uſe and behoof, unto the full end and term of 


the ſaid 60 years. And afterwards, viz. the 13th day of Ja- 


nuary then next following, the aforeſaid ' Thomas Carpenter 
and. Richard Hoſtins by their certain writing ſealed with their 


ſcal:, and to the jurors aforcſaid in evidence ſhewn, bar- 
' 8 gained, 


d metro- 


nas Carpenter 


1d Richare Fohan in the ſame; to have, 
hold, and enjoy the faid tenements with the appurtenances, 


The Pleadings: Wrleden verſus Blkingion. 
ed to the aforeſaid 


gained, ſold, gave, granted, and aſſigu 
Richard Herbert and Johan all their imereſt, right, title, and 
term of years then to come and not expired of and in the te- 
nements aforeſaid with the appurtenances ; to have, hold, 
and enjoy the tenements aforeſaid with the appurtenances, 
and the ſaid intereſt and term of years of and in the ſame, to 


$ Charles Somerſet eſquire, Thomas Herbert eſquite, brother of 
J him the ſaid Richard, and John Waters, all his intereſt, 
27. right, title, and term of years then, to come and not expired 
fl of and in the tenements aforeſaid with the appurtenances, 
x and alſo all the eſtate of him the ſaid Richard Herbert in the 
1 ame; to have, hold and enjoy the ſaid tenements with the 
2 appurte nances, among other things, and the ſaid intereſt and 
. term of years of and in the ſaid tenements with the appurte- 
85 kances, to the aforeſaid Charles Samer ſet, Thomas Herbert, and 
Ts Jn Waters, and to their aſſigns, to their ſole uſe and behoot, 
wy unto the full end and term of the ſaid 60 years. And aſter- 
mp wards, viz. the 28th day of April in the 10th. vear of the 
mzn of the lady the queen now, the aforeſaid Charles Samer- 


t Thomas Herbert, John . aters, and Richard Herbert, by 
certain indenture made between the ſame Richard Herbert, 
tarles Somerſet, Thomas Herbert, and Jahn IVaters of the 


augban gentleman ot the other part, (Which other part 
led with the ſeals of the aforeſaid Richard Herbert, Charles 
mer ſet, Thomas Herbert, and John Waters, to the jurors 
brelaid in evidence was ſhewn) for and in conſideration of 
marriage to be had and ſolemnized between one Charles 
lbert gentleman, ſon and heir apparent of the ſaid Rich- 


Aglum gentleman deceaſed, gave, granted, and aſſigned 


da 
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e part, and one Fohn Scudamore clquire and George a 


Herbert, and Joban Aglum widow, then late wife of Hal- 


* 


1 
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to the aforeſaid John Studamore and George Vaughan. a8 wel 
the tenementsſaforeſaid with the appurtenances in whiehz &e, 
as alfo all their right, title, and intereſt 6f and in the faine 
tenements with the appurtcnances, and atfo all the term of 
years in the fame then to come and not expired; to hive 
and to hold the ſame to the ſame Johr Scudamort and Glory, 
Vaughan, their executôts and'afhgris, during all the reſidue 
of the {aid term of 60 years. And afterwards, viz. the 20th 
day of May in the aboveſaid 16th year of the reipn of the 1ady 
the queen now, the aforcſaid Johan the wife of the afore- 
ſaid Richard Herbert, executtit of the teſtament of the afore- 
ſaid Thomas Davis, died, after whoſe death the aforefaid 
William Welcden now plaintiff, before the aforefaid: time 
when, &c. viz. the 21ſt day of Obey in the 10th year of 
the reign of the lady the queen now, by virue and by rea- 
ſon of the aforeſaid letters of adminiſtration to the aforefaid 
Mary the wife of the aforthaid William Weltden yet living by 
the aforeſaid Maithety late archbiſhop of Canterbury in form 
aforeſaid committed, into the tenements aforeſaid- with the 
appurtenances entered, and was thereof poſſeſſed : Upon the 
vr of which faid William Welcden thereof the afore- 
aid Thomas Ellington afterwards, viz.. the aforeſaid time 
when, &c. into tte tenenients aforeſaid with the appurtenan- ; 
ces, as ſervant of the aforeſaid Fohn Scudamore and Gtorg Ml | 
Vaugban, and by their command, entered, and the cloſe and 
houſe aforeſaid in the fame tenements with the appurtenan- 
ces broke, and the graſs aforeſaid there then growing with 
the cattle aforeſaid by the time aforeſaid eat up; trod down, 
and conſumed, as the aforeſaid William M iliden above 
againſt him complains: But whether upon the whole mat 
ter aforeſaid by them above in form aforeſaid found, the en 
try of the aforeſaid Thomas Elkington into the tenement 
aforeſaid with the appurtenances upon the poſſeſſion of thi 
ſaid William Welcden is lawful, or not, the jurors aforeſait 
are wholly ignorant, and thereof they pray the advice of th 
Juſtices and of the court here, &c. And if upon the whole mat 
ter aforeſaid it ſhall ſeem to the court of the lady the quee 
here that the ſaid entry of the aforeſaid Thimas Elkington in 
the tenements aforeſaid with the appurtenances upon the pc 
ſeſſion of the aforeſaid Milliam Welrden is not lawful; th 
the jurors aforeſaid ſay upon their oath that the aforeſaid T1 
mas Elkington is guilty of the treſpaſs aforeſaid; as the afor 
faid William MWelcden Were ajaſall him compla ins; and the 
they aſſeſs the damages of the faid Nillium Woleden by occ 
ſion of the ſaid treſpaſs, beſides his coſts and charges by hi 
/ | 79 Abe 


8 42 
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about His ſuit in this behalf expended, to 8. and for thoſe 
coſts and chatges to 40s. And if it hall ſeem to the court 
of the lady the queen at the aforeſaĩd· entry of the aforeſaid 
Tbomut Ellington inte the tenements aforefaid with the ap- 
purtenances upon the poöſſeſſion of the aforefaid' William 
Welcden is lawful, then the fame jurors ſay pon their oath 
aforefaid that the ſame Thimas Ellington is not guilty of the 
5 notgng a: as he the ſame Thomas Elkington above has 
| 4 . e 4 Fs Fit 1 E514 "= e * ; CEE: 
« 104 for that a certain box of preſerved barberies, and ſu- 
3 ſugar-candy, and ſweet roots called liquoriſh, were 
ound with the aforeſaid John Muctloto, one of the jurors 
aforeſaid, after he had departed from the bar here to adviſe 
together with the other jurors aforeſaid of ſaying their ver- 
4 in the premiſſes, therefore the ſame * Jobs Muckow is 
committed to the priſon of the lady the queen of the Fler, * Mite, beonly 
ontil he ſhall have made a fine with the lady the queen on au ber the- 
that account, &c. And afterwards, viz. the 1oth day ob other jurors 
May in this fame term comes the aforeſaid John Mucklow vho had not 
by the keeper of the prifon aforeſaid to the bar here brought, _— f 
and prays that he may be admitted to make a fine with the 43. 2 1 Rol. R. 
lady the queen by occaſion of the premiſſes, and he is ad- 73- 5 
mitted &c. by pledges. Which ſaid fine is affeered by the 
juſtices here at 205. Therefore the ſame John Mucklow go 
thereof quietly, &c. | | N 

+ And becauſe the juſtices here will adviſe themſelves of [+519] 
and upon the premiſſes before they give judgment thereon, 
day is given to the parties aforeſaid here until on the mor- 
row of the Holy Trinity, to hear their judgment thereon, / 
becauſe the ſame juſtices hereof not yet, &c. 


| he A : ow has et 
brought an aQion of treſpaſs in the Common Bench ee ene, 


againſt Thomas Ellington for breaking his cloſe and houſe at cupation of his 


Minchinhampton in the county of Ng ont the 21ſt day 1 x on” 3 


Ofober in the 10th year of the reign of queen Elizabeth, „ 
a And as ſhe ſhall 
0 | Ng 7:45 "04M live, and after 
her death, the remainder of the years unexpired to his ſon and his aſſigns, and makes her ſole 
executrix, and dies, the widow enters and agrees to the legacy, the ſen dies, and then the 
widow dies before the leaſe is expired; it was adjudged, that this is a good limitation of a re- 
mainder, and that the deviſe of the wee of the land is in effect a deviſe of the land itſelf 


I, appears by the record, that William Welcden has The CASE. 


to the wife, fo that the execution of the l to her is an execution of the remainder to the 
| ſon alſo, both their interefts being one and the ſame thing, viz. in the land itſelf, and that 
this is not a deviſe of the whole term to the wife abſolutely, but ſub modo, and upon a contin» 
geney, viz. if ſhe lives ſo long, and her intereſt is determined on her death, ſo that ſhe hag no 
power to diſpoſe of the term againſt the ſon, any more than if the deviſes had been ps 2 
0 | . | 


= h. 
tam. 156, 290, 554. Law of Teſtaments &c. 91. Vin. Ab 


x * 9 f : 
$ , p * / 
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And the defendant, pleaded not guilty. And the jury 
found that William lord M indzſare 9 the 
tenements in which the treſpais is ſuppoſed to be done, and 
leaſed them the 16th da ＋ Shes in the . 35th:year of 

king Henry 8. to one Thomas Davis for 69 years from the 
feaſt of the annunciation of our lady then next following, 


ſully to be compleat. After which feaſt Thomas Davis en- 
tered, and was poſſeſſed, and being fo poſſeſſed, he in the 
37th year of king Henry 8. made his Jaſt will in writing, 
and thereby gave and deviſed the ſaid tenements in form 


following, viz. he deviſed that Jaban Davis his wife ſhould 
have and occupy all the tenements for fo BIN of the years 
as ſhe ſhould happen to live, and aſter her death he gave 


and deviſed the reſidue of the years of the ſaid leaſe not ex- 
pired to Francis Davis his younger ſon, and to his aſſigns. 
And he made his ſaid wife ene died in the ſame 


37th year of king Henry 8. being poſſeſſed in form aforeſaid, 
ond having whilſt he lived, and at the time of bis death, 


goods and chattels (beſides the ſaid leaſe) ſufficient to pa 


and ſatisfy all his debts and legacies, And after his dens, | 
and in the year of our Lord 1545, the faid Zohan proved the 


will in the prerogative court, becauſe the teſtator at the 
time of his death had goods and debts in divers dioceſes or 


peculiar juriſdiftions within this realm of England. And 


afterwards ſhe entered into the tenements, claiming to 
have and occupy them for term of her, life, the remainder 
thereof to the ſaid Francis, according to the form and effect 
of the ſaid legacy, whereby the ſaid Johan n of 
the ſaid tenements. And ſhe being ſo poſſeſſed took to 
huſband one Richard Herbert. And afterwards in the 5th 
year of queen Mary the ſaid Francis the ſon died inteſtate. 
And afterwards in the ſame 5th year of queen Mary the 


ſaid Richard Herbert and his wife by deed gave and grant- 


- poſed in the will, and the teſtator bad firſt bequeathed the whole term to the ſon, and after: 
1 1 * life, in which man- 
a 


— eee er — lee 10 Co. 47. a. 1 Rol. R. 359. 5 
Exec. 227. Vide .J. 461. Crompt. J. C. 54. a. And touching the of diſpoſin 
the term by the ben deyiſee, fee Wege, OF Exec. 239. he * 9 re ef 


ce of the 
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ed to two others all their intereſt, right, title, and term of 
years then to come and not expired of and in the ſaid tene- +164 
ments ; to have, and to hold the ſaid tenements, and tie 
ſaid integaſt and term of years aforeſaid in the ſaid tene- 5 
ments, to the ſaid two perſons and to their uſe unto the end | 
of the ſaid 60 years. And afterwards the . ſaid two perſons: 
gave back to the ſaid Richard Herbert and his wife their ſaid 
intereſt, right, and term of years of and in the ſaid tene 
ments; to have and to hold the ſaid: tenements and intereſt. / | 
of years to them during the ſaid term of 60 years. And af- 
terwards, viz. the l oth day of February in the year of our 
Lord 1 564, the adminiſtration of the goods of the ſaid Fran- 
cis the ſon was committed to Mary Welcden the wife of the 
plaintiff. And afterwards, viz. in the gih year of queen 
Elizabeth, the ſaid Richard Herbert granted all his intereſt; 
and term of and in the ſaid tenements to Charles Sompr ſet, 
Thomas Herbert, and John Waters, who granted it over to 
Jobn Scudamore and George Vaughan. And afterwards, viz. 
the 20th day of May in the 1oth year of the reign of queen 
Elizabeth, the ſaid Zohan the wife of the teſtator died, after, 
whole death the plaintiff, by reaſon of the ſaid letters of ad: 
miniſtration granted to his wife now living, entered into 
the ſaid tenements, upon the poſſeſhon of whom the defen-- 
dant at the time of the treſpaſs alledged, as ſervant to the 
ſaid Scudamore and Paughan, and hy their command, en- 
tcred, and broke the ſaid cloſe and houſe, and did the treſ- 
pals, &c. But whether the entry of the defendant was law- 
ful or not, the jury did not know, and thereof they prayed 
the advice of the juſtices. And it upon the whole matter 
it ſhpuld ſeem to the court that the entry of the defendant 
upon the plaintiff was not lawful, then they ſaid that the 
defendant was guilty of the treſpaſs, and then they aſſeſſed 
damages, &c. And if the entry of the defendant was law» 
ful, then they ſaid that the defendant was not guilty,. | ; 

And becauſe a hox of preſerved barberies, and ſugars 
candy, and liquoriſh were 7 with Joba Mrucklow, one 
of the jury, after he was departed from the bar, the faid - 
Mucklow was committed to the Fleet, until he had made a 
fine to the queen, and afterwards in the ſame term the ſaid 
Mucklow, being brought to the bar hy the keeper of the 
priſon, prayed that he might be admitted to make a fine to 
the queen; and he was admitted by pledges, which fine 
vas aſſeſſed by the juſtices at 208. and the ſaid Mucklow was 
liſcharged, | "43 9 3 8 

And 
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For the defen- 
cant. 


I Point. 

{ a) Godolph. 
Orph. Leg. 
442, 470. 
1. 118. 


(% d. 
{-) Poſt 543 
{c). 

(4) 3 Bul?. 8. 
. Smiub. 90. 


(Dy. 277. 
I. 59. 10 Co. 
47. b. 2 Bac. 
Abr. 435. 

3 Bac. Abr. 488. 
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And upen this verdi@ judgment was prayed for the pliin- | 


tiff by Naber and Auderſen Terjearits.”' And it was checked 
by Poplam and Nindhim ſerjeants onthe part of the defen · 
dant that the plaintiff fhould® be barred; becauſe e f 


have found againſt hitmn, as they took” it. For they Have 
found that Thomas Dupis tlie teſfator, being poſſeſſed of the 
term, deviſed that Johan his wife ould” have and occupy 
all the tenements for fo many of the years as he ſhould live, 


and 1 that after her death hè deviſed the tefidue of the years 
unexpired to Francis Davis his fon, and to his affighs, and 
that he made his ſaid wife his executrix, and died, and that 
the wife proved the teſtament, and took a fecond huſband, 
and that ſhe and her hufband granted the term to ſtrangers, 
In which caſe divers things are confiderable. Firſt, whe- 
ther dt no by this deviſe the teſtator gave to the wife as lepa- 
tory the whole term, or only part of it. Secondly, if he 
did not give the whole, but part, then whether or no this 


eſtate or intereſt which the wife hath, is, by her entry, an 


execution of the legacy and of the whole eſtate as well to 
Francis as to herſelf. Thirdly, admitting that it is or is 
not an execution thereof, whether or no the intereſt in- 
tended to Francis is utterly, excluded by the grant of the 
firangers. Ee pas: | | 

And upon theſe points the matter was debated by the fer- 
jeants the laſt Hillary term, and by the juſtices this preſent 
Eaſter term 20 Eliz. But I did not hear the argument of 
Baber ſet jeant, nor of Mead and Mounſon juſtices, and on! 
part of Popham's argument. And as to the firſt point, it 
Was ſaid that when the teſtator died, and the wife entered 
into the land, ſhe had two titles, the one as executrix, the 


term made by the wife and her fecond huſband to the two 


other as legatory, and ſhe (a) might chuſe which ſhe would 


ſtand to. (5) For if ſhe choſe the intereſt which the law 
firſt veſted in her as executrix, then by that election ſhe 
waived the other intereſt as legatory, (which ſhe might well 
do, (c) for no legatory is compellable to take the legacy 
againſt his will) and if ſhe choſe the intereſt vefted in her as 
legatory, then ſhe did net hold as executrix, (d) for that 
which ſhe held às executrix ſhe held to another's uſe, (e) and 
that which ſhe held as legatory, ſhe held to her own uſe; 
ſo that by the election of the one the other intereſt was de- 
ſtroyed and confounded. And when ſhe entered, her firſt 
J) title was as executrix, for as executrix ſhe had the term 
in a manner before cntry, and as executrix ſhe OT 
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It) alienen che term before bntry, wherefore in order te 
make her electien, 5 fothe-citoumſtanice was nece ſſary to (2) 3 Brownl. 
be uſsd;"to ſhew whether ſhe: would aſſent to the legacy or VB. Nd. 
refuſe it. Aud then eben the ehrered, claiming 18 Rave > nyo 
„ . life, with the re / Pl. 3. | 
mainder over; ng te the legacy (as the jury have 

found); admitting for a gument's cle this N ex- eee 5 
Etutiont of the leyhey, yet the- had in her the Whole term (r Perm. 
ans the Whole inteteſt; for the words of the teſtament are, ©2543 (Þ) 
that fe hiuld have und occupy all the tentmenys Nr as many of wha we hogs 
rhe eus A bun live, that is, for as long time as ſhe legatory allo, 
mouta live, and it is &s much as if the teſtator had faidy that e 
me ſhobkd hive the term during her life. In which caſe claim ey de- 


he could net lit or eppefnt o  temaiiider iver) (5) for a montriion es 


time for Ie is in judgment of law larger than 4 time for dis 4<Qien, it 
years, { 1 And if one who lids & ates, for years 3 Coll ares, 
to another during his life, it is as mueh as if he had grant- executor, and 
ech it during all the yeats; for the limication for life is as bot as legato- 
great #3 4 lifnitation for all the years, and comprehends in pl. 51 C 
Judgment of tw all the years, fot inaſmuch as a time for 47. b. 1 Rol. 
life is greater than a time for yeats, thetefore the lefſer is Abr. 619. P. 
included in the greater. And ſo the whole term and eftate iy irs 
was given to the wife here; from whetice it follows that the 2 Bac pe 
| remainder is void. And hefteupon Pipbam ſaid it had been 3 Bac. Abr. 488. 
held, (7) that if one has a leaſe for years of land, and grants Pes g e 
to another all his term which ſhoots be to come at the time 9 Fo 
of his death, this gtant is void, for in that ke will hold the Wente. Of. of 
term duting his own life, thereby he Holds it for a time 1 Cn. C. 
which is as fog as he has an inteteſt in the land, ſo that 310.8edcomra 
thete is n6 certaitity that the term wilt ever commence ; ang Tro. E. 223. 
therefore the grant ſo made is void. And the ford Dyer in his pl. 3. Fog 34. 
argument afterwards affirmed that ſuch grant could not be Vide Swinb. 
good to commence after the death of him who had the term, 91, 92. 
but he faid that in a caſe which lately came before the jul. = 
tices of the king's bench upon a Pyftea (i) where leſſee tor () 3 4 
Years granted by derd all his term to another, babendum to Wentw.Of 2 
the grantee from the time of the death of the rantor, it was Exec. 227. -. 
adjudyed that the Babegaum was vold, and — the term % .O. 
paſſed preſently, becauſe the premiſſes of the deed and the IP | 
Lebend could not ſtand together; for by the premiſſes of ( 7 Fd. 6. 
5 n | 33 | the No. Grants 
154. Leaſe 66. 
B. N. C. ſ. 457. 


i Co, 155. a. met 459, 486 * Bui, tg Gotb , of Y 
Ee 480. or. » 25. 3 Leon. 86. 2 And. 12. Abr. 
848. pl. 4. Show, P. C. 203. 1 Lev. 48. Copenbarſt v. eure Curiam. Bed 4 — | 
H. 10 Eliz, Dy. 272. pl. 30, 
See Skin. 535. 0 VB 


A See the caſe hers in 


the vol th term ma grand prof gag th 
bendum, which would make the term commence after 


was inconſiſtent with the premiſſes, and could not make any 
Intereſt to paſs, becauſe: the time when it ſhould paſs. was 


thereby made incertain, for by the habendum the grantor in- 
tended to reſerve to himſelt the eſtate or intereſt. as long as 
he ſhould live, and that the years which were to come after 
his death ſhould paſs, which could not be, becauſe when he 
reſerved it for his life, therein he reſerved. it for all the term 
which he had, for a time for life is greater than a time for 
years; and therefore inaſmuch as the habendum and the 
premiſſes could not ſtand together, the court adjudged that 
the term paſſed by the premiſſes of the deed, rather than the 
habendum ſhould deſtroy the whole. But in the other caſe 
where leſſee for years, without any Sabendum, grants to 
another all his term which ſhall be to come at the time of 
liis death, the whole ſhall be totally void, becauſe it is but 
one entire ſentence. And ſo the ſerjeants ſaid that in the 
principal caſe the wife, io whom the term was given, had 
the whole term during her life, and the limitation of the 
reſidue of the term which was to come at the time of her 


(M. 9 H. 5, death was void. (#) And hereupon Vindbam cited the caſe 


ing H. 5. where a man was ſeized in fee, and made a leaſe 
for 10 years, and afterwards he made another leafe for 6 
years, to commence the ſame day on which the firſt 
Jeaſe commenced, and afterwards the leſſee for 6 
years made a leaſe to another for 4 years, rendering 6l. 
per ann. and afterwards, and during the 4 years, the leſſee 
tor 10 years ſurrendered his term to the firſt leſſor, and af- 


[ 521 ] terwards the leſſee for 6 years brought an action of debt 


againſt the leſſee for 4 years, for 24]. being the rent in ar- 
rear + for the 4 years at the ſaid rate of öl. per ann. and it 
was the opinion of Martin juſtice, that the Tdion of debt 


60s. P. Ante did not lie, wherefore the plaintiff there traverſed the leaſe 
422(e).432(a). for 10 years, becauſe if the leaſe for 10 years was made, the 


leaſe for 6 years was void, (5) for when the leſſor had made 
a leaſe for 10 years, during that term he could not contract 
with another for a leaſe to take effect within that time, for 
which reaſon his leaſe for 6 years afterwards made to com- 
mence the ſame day with the former leaſe was abſolute) 

null and void: And altho' the leſſee for 10 years IT 
ſurrendered his eſtate, yet the leaſe for 6 years could not 
take effect, becauſe it was void at the beginning, the great- 
er term of 10 years having made the contract for the leſſer 
term void, for the leſſee for io years had the land far all the 
6 years and more, fo that the intereſt for 6 years was _ 
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the land for the whole term: and then the teſtator could not 
limit it or any part of it to another during the time that the 


But admitting that the wife had not the whole eſtate in 
the term given to her by the expreſs words of the will, but 
that the words (that the wife ſbould have and occupy ail the te- 


pation thereof, yet the other words, by which the teſtator 


gave the reſidue of the years unexpired, after the death of 


the wife, to Francis his ſon, imphy that the wife ſhould: have 


to a gift of the term to the wife for her life. (e) And here- 7 fl. 2 
upon Popbam eited the caſe in 13 H. 7. where a man deviſed Deviſe 52 


all his goods to his wife, and that after. the death of the 
wife, his ſon and heir ſhould have the houſe, there not- 
withſtanding the houſe was not ex preſly deviſed to the wife, 
yet foraſmuch as it was the intent of the deviſor that the ſon 
ſhould not have the houſe during the life of his mother, 
therefore by implication ſhe ſhould take an eſtate for life in 
the houſe, to whieh all the juſtices: in that caſe agreed. 80 
in the principal caſe (it was ſaid) altho it ſnould be taken 


the wife during her life, but only the occupation of the 
land, yet foraſmuch as the teſtator gave the term io Francis 
his ſon after the death of the wife, therein it appears to be 
his intent that the wife ſhould have it during her life, and 


and conſequently the plaintiff has no title or intereſt by 
eaſon of the ſetters of adminiſtration of the goods of Franciſ, 
but ſhall be rede gie n 17 e een 6 
As to the ſecond point, viz.” if the entry of the wife was 
n execution of the whole eſtate as well to Francis the ſon. as 
o herſelf, it was ſaid that the plaintiff in right of his wife 
be adminiftratrix of Francis cannot enter, unleſs the re- 
ainder or intereſt which he claims was executed in the life 
{the wife of the teſtator, for there was no ſufficient. aſſent 
ad after the death of the wife of the teſtator- And if ſo be 
at the eſtate is given only to Francis the ſon, and nothing 
the wife but the occupation for uſe, or the profits thereof, 
4 ſome of the counſel on the other | fide have collected 


nements for as many of the years as ſhe ſhould live) ſhall be in- 
ter] NN itſelf,. but only the occu- 


terly void. And bo in the principal caſe here the wife had 


wife had it. From whence it follows that the plaintiff, ho 
claims by the remainder which was void, ſhall be barred. 


therefore the term was by implication preſently given to tbe 
wife, and ſhe had it as fully as if it had been given to her by 
xpreſs words. So that whether ſhe had it the one way or 
he other, no remainder could be limited to Frans the ſon, 


from 


% 
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that the words of the will did not ex preſly give the term to 5 


2 Point, 
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the deed the term was granted preſently, and then the 15 8 


bendum, which would make the term commence after death, 
was inconſiſtent with the premiſſes, and could not make any 
intereſt to paſs, becauſe: the time when it ſhould paſs was 
thereby made incertain, for by the habendum the grantor in- 
tended to reſerve to himſelf the eſtate or intereſt as long as 
he ſhould live, and that the years which were to come after 
his death ſhould paſs, which could not be, becauſe when he 
reſerved it for his life, therein he reſerved. it for all the term 
which he had, for a time for life is greger- than a time for 
years; and therefore inaſmuch as the habendum and the 
premiſſes could not ſtand together, the court adjudged that 
the term paſſed by the premiſſes of the deed, rather than the 


 habendum ſhould deſtroy the whole. But in the other caſe 


where leſſee for years, without any habendum, grants to 
another all his term which ſhall be to come at the time of 
his death, the whole ſhall be totally void, becauſe it is but 
one entire ſentence. And ſo the ſerjeants ſaid that in the 
principal caſe the wife, to whom the term was given, had 


the whole term during her life, and the limitation of the 


reſidue of the term which was to come at the time of her 


(») M. 9 H. 5, death was void. (») And hereupon Mindbam cited the caſe © 


ing H. 5. where a man was ſeized in fee, and made a leaſe 


for 10 years, and afterwards he made another leafe for 6 


years, to commence the ſame day on which the firſt 
Jeaſe commenced, and afterwards the leſſee for 6 
years made a leaſe to another for 4 years, rendering 61. 
per ann. and afterwards, and during the 4 years, the leſſee 


tor 40 years ſurrendered his term to the firſt leſſor, and al- 


terwards the leſſee for 6 years brought an action of debt 


againſt the leſſee for 4 years, for 241. being the rent in ar- 


rear + for the 4 years at the ſaid rate of öl. per ann. and it 


was the opinion of Martin juſtice, that the Aion of debt 
60s. P. Ante did not lie, wherefore the plaintiff there traverſed the leaſe 
422(e).432(2). for 10 years, becauſe if the leaſe for 10 years was made, the 


leaſe for 6 years was void, (5) for when the leſſor had made 
a leaſe for 19 years, during that term he could not contract 
with another for a leaſe to take effect within that time, for 
which reafen his leaſe for 6 years afterwards made to com- 
mence the ſame day with the former leaſe was abſolute] 
null and void: And altho' the leſſee for 10 years L 
ſurrendered his eſtate, yet the leaſe for 6 years could not 
take effect, becauſe it was void at the beginning, the great - 
er term of 10 years having made the contract for the leſſer 


term void, for the leſſee for io years had the land far all the 


6 years and more, ſo that the intereſt for 6 years was — 
N | terly 


Weleden borſus Elkington, in C. B. 


terly void. "And ſo in the principal caſe here the wife had 
the land for the whole term, and then the teſtator could not 
limit it or any part of it to another during the time that tbe 
wife had it. From whence it follows that the plaintiff, ho | 
claims by the remainder which was void, ſhall be barred. | 9 
But admitting that the wife had not the whole eſtate in | __ 

the term given to her by the expreſs words of the will, but. 
that the words (that the wife ſbould have and occupy all the te- 
nements for as many of the years as ſhe ſhould live) ſhall) be in- 
terpreted not to give her the term itſelf, but only the occu- 
pation thereof, yet the other words, by which the teſtator 
gave the reſidue of the years unexpired, after the death of 
the wife, to Francis his ſon, imply that the. wife ſhould: have 
the term during her life, and by implication they amount ) f 2j H 7. 
to a gift of the term to the wife for her life. (c) And here- 15, pl. 23, Bro. 
upon Popham' cited the caſe in 123 H. 7. where a man deviſed Deviſe 32. 
all his goods to his wife, and that after. the death of the 5 
wife, his ſon and heir ſhould have the houſe; there not- 
withſtanding the houſe was not expreſly deviſed to the wife, 

yet foraſmuch as it was the intent of the deviſor that the ſon 
ſhould not have the houſe during the life of bis mother, 
therefore by implication ſhe ſhould take an eſtate for life in 

the houſe, to whieh all the juſtices: in that caſe agreed. 80 

in the principal caſe (it was ſaid) altho it ſhould be taken 
that the words of the will did not ex preſly give the term to 

the wife during her life, but only the occupation of the | 
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land, yet foraſmuch as the teſtator gave the term 10 Francis . 
his ſon after the death of the wife, therein it appears to be e 
his intent that the wife ſhould have it during her life, ang . 
therefore the term was by implication preſently given to ide 
wife, and ſhe had it as fully as if it had been given to her by _ 
expreſs words. So that whether ſhe had it the one way or 

* the other, no remainder could be limited to Fraatit the ſon, 

* and conſequently the plaintiff has no title or intereſt by 

It reaſon of the letters of adminiſtration of the goods of Francis, 

ſe but ſhall be barre. d AAIIR OE, 71 2 Point, 

2 As to the ſecond point, viz.” if the entry of the wife was | 

lc n execntion of the whole eſtate as well to Francis the ſon. as 

d 0 herſelf, it was ſaid that the plaintiff in right of his wife 

or the adminiſtratrix of Francis cannot enter, unleſs the re- 

A mainder or intereſt which he claims was executed in the life 

7 f the wife of the teſtator, for there was no ſuſſicient aſſent 

a ad after the death of the wife of the teſtator- And if ſo be 

ot hat the eſtate is given only to Francis the ſon, and nothing 

* 0 the wife but the occupation for uſe, or the proſits thereof, 


4 ſome of the oounſel on the other ſide * | 
| rom 


from the ſenſe af the wort, aceerding:tathgir.own cx pok- 

tion of them) then there /wan; vQ execution of the u i 

the ſon, for. the oſtate ar term is one ag, andthe verupgr 

tion thereof is another thing, for 4he//gcaupation: pr gabi 

of the iſſues is nothing but @ profit- 9: Snenders and ig a diſ- 

tin& thing from the eſtate. Aud thereſee her £n4ry..and 

claim of her on intereſt, hich was but f profits ende not 

be an execution of the eſtatt itſelſ, which ig anather. thing- 

(Js. PaRol. R. (4) As if a man has aleaie for years, and devifes.out gf it a 

248 per Dadder, rent or com mon to A, and eee ee and 

J 3 Bulſt.122, dies, and his executors pay the rent, or gſſent that A. ih 

Hridgm. 55, deviſee of the can hall bat in his! cnsrla, dl aſe the 

Swind. 27. common, this is no aſſent that B. che desiſge of ths tem 

Godglph.Orph ſhall have the term, nor ũs it an exceutian.of the term, ſor 

Loſe 0 or the term is one thing, and d profit out of ix is angther 

Bree. 23 f. Polk thing. (e) But if a man has a term for 30: years, and de. 

541. But it viſes 4 years to one, and the remaindat or emnant of the 

f gent NN term to another, there if the! txecuters/afſgntthat the de- 

| deviſe of the viſte for 4 years ſhall enter, and be ders ſo, this aſſont goes 

term is an ai· to him in remainder, andbis an execution of the whole term l 

ſeat to che rent ag ell to him in remainder as 40 the deviiee for 4 years; for { 

or cam" the farſt eſtate and the iremainder.is all of one ſane hig, Wl 1 

pi. 3. Godolph. ſo that the aſſent to the one is an aſſent to the other. But the 0 

Orph. Leg. 300 gecupation of the land is a different thing from the ;eftate: in tt 

(508. P. 1 Fin h the land itſelf. And to prove that the execution of the oc- Bl a 

151 2 Finch cypation of a thing: is not an ,execution of the thing tf 

es, ittelf. Popham cited che caſein 37 H. 6. . where d. BN ti 

244. being poſſeſſed of a bock called à Grail, deviſed it Ft 
to B. one of his excentons, to haue and uſe far term 

(f)T- 37 HS: of his life, and after his death, the remainder te C in the 

pg 3, ſame manner for term of his life, and after his death, the 

Lane 60, 61. remainder to the patiſhioners of a church for ever, and 

me. 3. died. and B. the exccutor took the ſald baok, and held f 

z Finch 152. by force of the ſaid deviſe, and afterwards B. died, and (. 

Polt 542. to whom the remainder was.appointad' took the honk, and 

in an a ion of treſpaſs brought againſt him for the book, he 

would have juſtified upon this matter, and ceuld not, he- 

cauſe the deviſe proves in itſelf that the property of the book 

was always in the executors to the uſe of the teſtator, and 

not in the deviſees, for hey had but the occupation aud 

uſe of it for their lives, ſo that they had no property in , 

but the property continued in the :cxeoutars, who war's 

[+ 522] Siver it to the pariſhioners + after the death of B. and C 

| From which caſe (it was ſaid) it appears that the executivi 

of him who has but the occupation of a thing is no r,, 

to ancther who has the accupation after him, 8 

40 * Ccupatio 
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the One — the occupation” of the term, : 
of it is deviſed poor ſon, the ere ution of: Tits 


tion: is no/exetition'sf the roperty. 4 3} 4% 
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had nothing)” and therefore an aſſent in the Hfe bf 155 1 
is v0ld;5 And he alſo ſaid; {eb 5 lng ent ior 
to have nothi the viſe büt the o ation” © 
term, ſuch — Be „ Which is büt 4 Pike 
land; ſhall be merged in the! land being in N ha 00 of the 


ſhall be in the ſon, 

fit ariſing out of it. 1 
As to the third 

intereſt intended him by the Ne made by the fe and he 
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"for . ſecond huſband,” . ſaid chat be was utterly. excl ve 
ing, For when the teſfator deviſed that his wife ſhould: aye and | 

t the all the tenementy/during her fe, and after Hef death = 
ae n hat his ſon ſhould! have them, if this ſhalf not be ad udg god 5 
> oc- n abſolute deviſe to the wife, yet at 829 ſhe e 

thing the whole entire intereſt -upon-condition'or 


0 
tion, viz. that if ſſie died, then her — ould 


141 For to give all his term” ts his wife e ner lite. 37 LI a 
em Wl give alf his term to his wife if ſhe fall ſo I” em 


in ide do be all of one effect. For when be eg 1 Ke 


b, the life,” he ſhews his intent to be thather.s eſtate fb all en 1 | : | 


r, and her life, for if he meant that her Sate Mould continue lon- 
geld u ber Wan for wer life; it was idle to put in the Toy 
and Cl. during her life, or for as many years as ſhe ſhall five: 
K., and $6 that to give" the term during her life,” ot for 4s Many 
"ok, de Tears as ſhe ſhall live,” or if ſhe ſhall Ar 9 e. or pro 
_ rided that if the dies, the deviſe/ſhall be a, ene be 
he boch all of one effect, A ſo be that the eatida of her life — 
or, an *"Y effect or er at all. And if ſo be that the o 

a (during her life) are words of limitation or condition, den 
the executors ſhall cake advantage thereof, and not Frantis 
the ſog, who is a ſtranger ; for ch condition, or fuch ex- 
PRE to have the term upon . death, is nothi but 
a poſſibility, and wh 1 & poſſibility o 2 con- 
dition, — a . cannot he glanted 9 yeh | 
wy other ws i is a ranger. For it is which goes 
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noty"of if 'the wife | had —.— Area he f 8 


wife, for ſue hath the property of the terme in ber Pete a 
mathe thing ſelf eatinguiſtzes the þro- 
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in | privity, as conditions, and ;fugh:; like, do, which are 
given by law to privies only, and cannot be limited or 
granted to others who are ſtrangers, as the ſon is hete, but 
the executors ought, to take beneſit of ſuch things of-privity. 
And here inaſmuch as the wife herſelf; was executrix, and 
ſhe and her ſecond huſband. granted the, term over to 
others, thereby they granted this poſſibility or condition by 
way of extinguiſhment, and therefore there is no perſon 
that ſhall take benefit of any determination by the death of 
the wife. So that whether the wife had an abſolute eſtate in 
the term without remainder, or Whether ſhe had an eſtate 
upon condition or determination by ber death, the grant of 
her and of her huſband took away and extinguiſhed ſuch 
condition or determination, and made the eſtate of the 
grantees of the term good and abſolute and indefeaſible; tor 
| which reaſon nothing accrued to the adminiſtratrix of -Pranci; 
and ſo the plaintiff ought to be barred. 0 . CUTS 1 
E Contra for But the ſerjeants of counſel for the plaintiff, and all the 
_ theplaintiff. juſtices, argued. to the contrary. For when the teſtator-de- 
| viſed that Johan his wife ſhould have and occapy all the te- 
nements for as many ot. the years as ſhe ſhould happen to 
live, therein he expreſſed his intent to be, that ſhe ſhould 
(e)s Co. 95. b. have the tenements during her life, (a) for “ as many. 
the years as ſhe ſhould live,” and (during her life“ is al 
(5) See Ante one, (5) For if I demiſe land, to have and to hold from 
$23 (8) 1. hour to hour, or from month to month, or from year-to 
| year, during 40 years, it is a good leaſe for 40 years. And 
ſo if I leaſe: land, to have from day to day, or from week to 
week, or from month to month, or from year to year during 
the life of the leſſee, and I make livery, this is a good lese 
for life. And ſo ſugh grant of a rent or of a reverſion 
ſhould be a good grant for life, for ſuch form of ſpeech i 
but a circumlocution of life, for to have from month to 
month during life, or from year to year during life, and 10 
have during life, is all one, becauſe he that has a thing. fo 
life, bas it from day to day, or from month to month 
during his life. For an hour, day, month, and year at. 
; but particular parts of time, which run into, and are con- 
rc rained in, a greater time. Aud ſo here the teſtator by el. 
| cumlocution hath given the leaſe to his wife during her life, 
ſo that it is evident, to every man that it was his intept tha 
his wife ſhould have the leaſe during her life. And (during 
her life) is a limitation here, and is as much as to ſay; dhe 
ſhe. ſhall have the land during the leaſe, if ſhe lives ſo long! 
and ſuch 15 the ſenſe of the words (during her life). * 
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ſhe ſhould happen to dic during the leaſe, then it is alſo evi- 


dent to every man that it was the teſtator's intent, by his 
gift to the ſon, that the ſon ſhould have the leaſe during the 


reſidue of the years which ſhould be then to come. 
And inaſmuch as the intent of the teſtator is evident by 
theſe words, it is the office of the court, as Anderſon and 
Manword ſaid (and as Mounſon juſtice alſo afterwards faid 
to me) ſo to 3 * _— the . that —_ in- Rye 2 A 
nt may take-plare,: and the thing be e ed, and not de- 102 (m), _ 
_ if uny ſenſe at all can' be made of thern by l. the bookuther = 
hen here it appears to the court that the leaſe was made [4 623 1 4 


2 35 H. 8. ſo that the leaſe would end in the year of our devifes tha ge- 


Lord 160g. And it was the will ofthe teſtator that his wife fad ue b. 
ſhould have the land for as many of the years as ſhe ſhould wife for as 
live, and no longer, and that his ſon ſhould have the refi- many of the 


due. Then in order to ſet the eſtates deviſed in a clear _—_ 


light, and to make them ſtand with the law, ſuppoſe that after herdeath, 


_ the eſtate limited to the ſon had been firſt expreſſed, and the remainder | 


the wife'seftate laſt, as if he had deviſed that the ſon ſhould af the year 


unexpired to 


| have the land from the death of his wife unto the end of the his fon, this 


term, of unto the an ̃ios of our Lady in the year of ſhall be con- 
our Lord 1604, and ſuppoſe further that he had deviſed the . mm 
land to his wife during her life, would not this form of tam to #þ 

words have ferved the turn of both the wife and the ſon ? ſou 1 he ” 


vile? Moſt certainly it would. And, Li, ſo much is be rw l 
done in the preſent deviſe of the teſtator, ſor his deviſe is in viſe of ths oe- 
ſubſtance to that parpoſe, and his words amount to as much, 2 5 | 
And it is the office of the court to adjudge what part of the ah life, char 


ſentence precedes, and what follows, and they ought ſo to der that both - 


place em that the one part may not deſtroy the other, hut Tay Rand. 
that each may ſtand together. And hereupon Mato put EE 
this caſe. '{@) If A. is ſeized in fee of land, and dev iſes it to Poſt 540, and 
B. and to his heirs, and afterwards in the lattet part of his 2 I 
will he deviſes # rent of 40s. out of the land to C. with clauſe a dhe me 
of diſtreſs, this is a good deviſe of the rent to C. and a good ground. | 
Parr II. | 3 | Adeviſe 
8. Pe — Bell. 192. Godolph. Orph. Lege. 306, f. FA . 
118. Per an . u | . . . 3 1. 3. . . 
2 Rol. R. 424. at the bot om Finch 2 2 Finch 69. . of with * * if there is ſirit 
a deviſe of land to A. ini fee, and aſ erward · a deviſe of the fame land to B. for life, both 
parts of the will ſhall ſtand, and in conſtru & un of the law the deviſe to B. ſhall be frft, fo 


that it ſhall be an eſtate for life, the remainder in fee, Cro. E 9. pl. 2. 2 Rol. R. gas. And 


ſee where ſentences and eſtates have been tra. ſpoſ. d to preſerve the intent of x wit, Hob. 95. 
pl. 93. 2 Chan. Caf, 10 x Salk. 234. Poſt 549. EL | 
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| Eaſter Term 20 Elizabeth, in C. B. 


deviſe of the land to B. and yet the land was firſt deviſed, Wl 
ſo that the ſubſequent deviſe of the rent out of it may ſeem to 
ſome who are ignorant of the matter to be repugnant ; but 
it. is the office of the court ſo. to marſhal the words which 


| 

are ſpoken at one time, that the one part may be conſiſtent { 
with the other, and therefore the deviſe of the rent ſhall be 

. conſtrued to precede the deviſe of the land, by which means : 
all repugnancy will be avoided. And fo, he ſaid, there was J 
a like caſe in the king's bench, (4) where leſſee for years l 


(3)Crompt.].C deviſed his leaſe to his ſon during the whole term, and ne- 3 
64. b. Ses the vertheleſs it was his will that his wife ſhould have the land 


; 1 ee during her life, and this was there taken to be a good deviſe wy. 
vr dig. of the term to the wife as long as ſhe lived, yet there the A 


whole term was firſt given to the ſon, but the court fo ex- 

pounded the words that the intent of the teſtator might be 

obſerved, which was, that the wife ſhould firſt have the term 

during her life, and the ſon afterwards : So that the words, 

by which the term was firſt deviſed to the ſon, were in ſenſe 

placed laſt, and the deviſe to the wife, which was ſubſe⸗ 

quent, was in conſtruction made precedent. And this ſort 

of expoſition will by no means ſeem ſtrange to us, if we do 

but caſt our eyes back, and conſider in what manner the 

| judges in former times have expounded the words of 'wills. 

F | (c) For, Ander ſon ſaid, it appears in 21 R. 2. that a man 
| (ec) F. 21 R. 2. : l : . 

B Fitz Deviſe 25. deviſed certain tenements to one for life, the remainder for 

I Bro. Corpora- life, the remainder over to the church of St. Andrew in 

3 Gy Ante Holborn, and upon this deviſe the parſon of the church, af- 

1345 9)- ter the death of the tenants for life, ſued an Ex gravi querels 

to have execution, and the deviſe was adjudged good, and it 

was awarded that the plaintiff ſhould have execution, and 

yet the church was not perſona capax, but the juſtices conſ - 

dered the intent of the teſtator, which was, that the parſon 

ſhould haveit, and not the church, and therefore they con- 

2 the 5 80 ſo as to preſerve the 29 not to de- 

= - troy it. (4) So, he ſaid, it was lately adjudged in Lingen! 

8 caſe, that where a man, after the tatute of 27 H. 8.9 

323. pl. 29. Uſes, deviſed that his feoffees ſhould be ſeized to the uſe of 

5 2 313. A. in fee, this was a good deviſe of the land to A. and yet 

. 5, at the time of the deviſe the deviſor had not nor could he 

. 262. 4 Leon. have any feoffees ſeized to his uſe, but his intent was that 

75-Poph. 188. A. ſhould have the land, and agreeably to that intent the 


1 Brown 5% court conſtrued the will. (e) And upon this ground is the 
I. 1x, See like by 1 | 5 f | LT. caſe 


oint Bro. De- „ 12 
viſe 48. B. N. C. ſ. 316. 1 Rol. Abr. 6:7. pl. to. 5 (e) 38 Aſs. pl. 3. Bro. Condit! 
on 215. Deviſe 19. Fitz. Entry.congeable 46. Bro, 124. Litt. f. 383, Dy. 127. pl. 52. 2 Leon. 
13. 4 Leon. 75. 1 Bulſt. 194. | - | | 
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Welcden verſu:-Elkington, in C. B. 


caſe adjudged in 38 Af. where a man deviſed land to be fold. 

by his executor, and to make diſtribution of the money for 

his ſoul, and he was offered money for the land, Wc 
the value, for which reaſon he held the land in his hands 
for two years, and took the profits. to his own uſe, without ; 
doing any thing for the ſoul of the teſtator, and it was ad- 11 4 
judged that the heir might enter upon him, becauſe. he had MN 
broken the intent of the teſtator, inaſmuch as he had not | — 
aliened the land, nor converted the profits of it to the uſe 

of the ſoul of the teſtator: So that without any words of 

condition the judges expounded the will to create a conditi- 

on, becauſe that appeared to them to be the intent of the | 
teſtator. Wherefore inaſmuch as the (f) intent is the prin-, .. 3 1 
cipal point to be conſidered in wills, and the words ought ( lathe © ' 
to be conſtrued and applied ſo as to perform that intent, it | 


mn is reaſonable and the office of the judges to make ſuch ex- _ 
s, poſition of the words in the preſent caſc, as is agreeable to i 
ic the intent of the teſta: or, and conſiſtent with the law of the | 

ſe- realm, and that is, to conſtrue the latter deviſe to the ſon - 
4 to precede the former deviſe to the wife, which expoſition is MY 


conſonant to law and equity. 5 1 
And as to what has been ſaid, that there was an incer- 
ainty in the eſtate limited to the ſon, for it might have 


appened that the wife had outlived the years, and then no- 5 ; 755 


tor hing would have accrued to the ſon, by reaſon of which in- : 

v.10 rtainty the eſtate limited to the ſon ſhall be void; as to 

af his, although there was an incertainty when the term 3443; 
erels Would commence in the ſon, (g) yet in contracts if there is ()Ante 2 2 
nd it Ty upon an incertainty, the law allows ſuch to be 2 
an Mood. (%) As if I make a leaſe to A. babendum from the i 3 
onli- me of the death of I. S. unto the feaſt of St. Michael 5 Elte T. 7 


hich ſhall be in the year of our Lord 1600, there I. S. 4. pl. 7. 


col” May poſſibly outlive the feaſt, which if he does, the leaſe 
> de- tall be void; and fo on the other hand he may poſſibly die 
agen fore the ſaid feaſt, and then the leaſe ſhall be good. So 
.J. although there is an incettain commencement founded % 


if one grants to another that 
0 4: | | if 


NET ; tool cited a caſe which is put by Strange in 9 H. 6. in main. 


a deviſe of the no part of the term or intereſt itſelf, and therefore that th 


terwards the 8 5 S 
erate well to the one as tot 


i — dane tenant to the leſſor. e And therefore the execution of i 


I — 5 
% r 52 2 * W 
” 1 > 


ä * * * STE — 
3 ? 
» ” © » 


I N - 5 LES — * 4 
8 a 5 £ — * $045 $8 * — 
: a 2 * 2 


| Kafter Term 20 Elzubeth, zn C. . hy 
i be Gn obtain the good wilt ef the tefor, he ſhall Have fs 


| derm, there if he performs the condition, he ſhall have the 
3 9. H. 6, term, or other wiſe not. () And upon this ground Man- 


Bro. 


Wing. Max. tenunce, vix. if IL grant to A. that if my tenant for life dies 

reg. 13. pl. during my life, then A. hall have the land for the term of 
(e) ante 10 years, and afterwards my 'tenant for life is impleaded, 
7 A. may lawfully maintain him, and yet it is doubtful whe- 
ther he ſhall have the term or not. From which cafe, he 

ſaid, it appears that a leaſe for years may be made upon an 
incerratnty, and although it is doubtful whether the eaſe 

mall ever commence, or not, yet upon that incertainity the 

3 leſſee may maintain the tenant of the land, which he could 
not dd, if he had no intereſt in him in the judgment of the 

| law. So in the principal caſe 'here although the commence- 

ment of the eſtate limited to the ſon was rncertain, yet it 

might be certain upon a contingency, viz. upon the death 

of the wife, which was then to come, whereby the incertain- 

ty would be removed, and be reduced to a certainty, And 

by her death the eſtate limited to the ſon, which his adn 
niſtratrix now hath, was made = and fo the eſtate f 
mited to the wife and to the ſon ſtand well together. 

A deviſe of the And as to what has been ſaid, that that which the wik 
occupation of had by 'the deviſe was but the occupation of the land, ati 


land is in e 


land itſelf, ſo occhpation of the wife was no execution of the term, which 
that if che oc- jg a diſtinct thing; to this Muntuvod and the lord Dyer (fail 
2 r chat it is not ſo, for the intereſt limited to the wife, and ti 27 
executor for à intereſt limited to the fon, is of one ſame thing, and not u 
time, and af. diſtindt things. For, they ſaid, that which is limited 
8 the chert is the land itſelf, for the & 
another, the viſe that the wife ſnoultt he and occupy the land was 
executor's ex- gift of the land itſelf to kit wife, and ſhe had (c) jus 
—_— ſeſſionis, as Dyer termed it, although ſhe had not jus ff 
Cifivan exc- Prietatis. (d) But, he ſaid, an action of waſte might 
cution of the ought to have been brought againſt the wife, for The 
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th:ir intereſts legacy in the wife was an execution to the ſon alſo, for! 
being the ſame, was one ſame term which was in them both, and one fan 


; oor dy | . | „ (w 
* 4 e, thing, and not feveral, and the wife might have been ſe * 
mur v. Tardley. to have the whole term, (// ſed ſub modo (as Dyer ſaid), hate), 
And fee Owen | | co 
. _— win 
9%. 3 el | 3 
55. 1 Brownl. 79, Swinb. 141. Godolph. Orpb. Leg. 349, ſ. 6. 400, . 34. Co. Litt. hom 
(e) Dy. 358. pl. 5. 1 Rol R. 180. (Avis. to Co. 47. 4. e (e) = why 


doiph. Orph. Leg. 148, 245. Bridgm. 55. Vin. Abr. tit. Deviſe D. a. pl. 10. 
(F) See 10 Co. 47. a. | 
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Weleden verſus Elkingtop,. in C. R 


not, abſolutely but determinably, and her claim as legatory _ 

ought to be adjudged a good execution af tha term as well to ... 

the ſan as to herſelf, for no gthes aſſent could he had to the A 

eſtate of the fon, in the life of the wife. ; © 
And, Menupod ſaid, it is ie in our law to ſee | 

wa. perſons have ſeveral, intereſis in one ſame land, andtwo  * 

properties therein. (g) For, he ſaid, if leſſec for years by (2) 3 

deed indented grants over his term to another, rendering tit. Property 

rent, and fox default of payment that he ſhall. re- enter and K. i. 

hold the land until the grantee hath paid him the rent, — / 

there if he re enters for default of payment, and holds the 

land, he has one property, (which is an incertain one, for 

it is determined upon the ment of the arrears by the 

grantee) and the grantee alſo has another property, all 

his intereſt is not gone, but ha\has a property fuch as it is, 


* 


i Wand he may have the whole property upon payment of the 
ah B:rrears. (+) So is it, he ſaid, if one has a term for years, (5) Vin. Abr. 
— and is bound in a recognizance, or ſtatute-ſtaple, and exe- K.pl 2 


ution for non-payment is ſued againſt him, and the term 


m. is (i) extended, and delivered to the conuſee at a certain an- (i) M. 2 H. 6. 
ee nual value, (as it well may be, (I) for it ox be abſolutely 2. a. b. Per 
old, or be extended at the annual value, as freehold may, Sarge. 


wik at the election of the ſheriff) there the conuſee to whom the 05 B 

| erm is delivered has one property (which is an incertain ) 2 

ene, for bow lon he ſhall hold it he does not know), and e 
he leſſee himſelf * another property, for upon the pay- 

ent of the debt, or upon its being received by the as 

put of the revenue and income of the land, the leſſee ſhall 

ave the term again: So that two perſons have ſeveral pro- 

erties in one ſame term. (1) And he cited a caſe which (Vin. Abr. tit. 

appe ned in Kent, where a woman made a leaſe for years of 9 

ills in Kent, with an exception that ſhe ſhould have the Pins. tit. pro: 

rofits for term of her life, and it was greatly debated whe- perty K. pl. 3. 

er or no this exception was ood, ach as the profits 3 = Inn, 

the mills are the whole benefit, and in effect the mills con put by 


e i emſelves, and at laſt the exception was adjudged to be Morweed | 

of Udod in law, and the woman had the ptofits; and there if B. n 
fol te entered to take the profits, ſhe had thereby one proper - by? 4 2 — 
* „ (which was incertain how many years it might continue) 7 H. 6. 43. U. | 
* 


nd the leſſee had 2 And he ſaid that in | 
battels merely perſonal, as in caſe of ſheep leaſed for a time 


d compeſter the land, or of a chain pledged, as the caſe 


asin (m) 5 H. J. the owner has one roperty, and he tg, 
itt. „ bom the ſheep are leaſed, or ha; alas is pledged, has nf arr ge 
(eh other; a fortiore then two properties may be in a leaſe, 3. 1.2, 
I. which 


Eaſter Term 20 Elizabeth, in C. B. 


which is a chattel real, and has a long certain continuance. 


* And therefore the deviſe here is good to the wife, and to the * 
= | ſon alſo, and the entry of the wife, with her claim of the al 
2 EE land as a legacy, is an execution for both the eſtates, (n) and th 
2 la) Godolph. ; . e f : 
| Orph. Leg. the intereſt of the wife is not a collateral occupation, asit ce 
362. was objected, but it is of the ſame thing which was limited bi 
5 to the ſon, and the limitation to the ſon is not a (o) poſſibi. uf 
( 2 lity, as Popham termed it, but a deviſe of the land itſelf. 80 la 
= 362. But that the whole court was of opinion, that upon the whole Wl 
whether it is a matter the adminiſtratrix of the ſon ſhould have the land af. da 
poſſibility, as ter the death of the wife, and conſequently that the action af. 
it is called in; tainebl | at 
| Lampet's caſe is maintainable. | 
10 Co. 47. and | EE . he 
in Wentw. Off. of Exec. 237, or a preſent intereſt, as it is called in 2 Bulſt. I 30. it ſeems it an 


is ſuch as may be releaſed, 10 Co. 47, &c, adjudged. Strange 132, by the maſter of the roll El 
Wentw. Off. of Exec. 237. Contra 4 Leon. 135. 1 


And Man uod ſaid in his argument, (4) that if tenant 
for years of land grants a rent-charge out of it to another for 
the life of the grantee, the grantee ſhall not have an eſtate 

[+ 525 ] of freehold in + the rent, becauſe he cannot have an eſtate 


(2) 3 Bulf. of freehold derived out of a chattel-real, but he ſaid that ke 
—_—_ at the _ ſhall have the rent during all the years; as if the leſſee hath 


hottom. 40 years in the land, the grantee ſhall have 40 years in the 
Wentw. Off. rent, and ſo he may make his title, for the limitation of the 


— time for life is greater than the years, and in the limitation 
: of the greater, the leſſer time, viz. all the years, ſhall be 4 
comprehended and included, ſo that he ſhall only have: 8 
chattel in the rent. But he did not ſay whether the rent ſhaull t 
be determined by the death of the grantee, or not, * but it ſeem 1 
reaſonable to take it ſo, viz. that the grantee ſhall have the rat L 
Nota bene by Jr all the years which the leſſee hath in the land, if he ſhall liv 1 
the reporter, ſo long, and no longer. ' b. 
| . And afterwards judgment was given in the principal cal f 
? e . for the plaintiff, which was as follows. 2 


R. 370, 30, per Dodderidge J. Note, that no notice was taken in this caſe of the death of himi 
remainder before the firſt deviſce for life, in which caſe ſome have thought tha: ſince the is 
tereſt of the remainder-man is but a meer poſlibility, becauſe the whole term may poſlibly be 
2 in the life of the firſt deviſce, therefore if it does not take effect and become an eſtate i 

e life of him to whom it is limited, it ſhall never ſettle in his executor or adminiſtrator, u 
which purpole they vouch the rector of Chedingion's caſe 1 Co. 155. and more ſtrongly Price aui 
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1 Atmore's caſe 4 Leon. 246. But the law ſeems clearly to be, that the death cf him in remait mad 
j 1 der ſhall be no inipediment to its ſettling in his ert or adminiſtrators, as well as it ſho' 

+ have done in himſelf, if he had out- lived the frit deviſe for life; and ſo are the books 10 Cv 

N 4 $1. b. Cros J. 309, 5ic. 3 Leon. 195. 4 Leon. 192. 2 Bulſt. 130, Per Cobe C. J. Won 
. 59. Strange 132. Wentw. Off. of Exec. 239. And ſo it is to be preſumed the counſel for u 55-4 
{| 41 8 defendant re underſtood the law to be, for that they never brought this point into queſtiat went 


Pl. 4. 
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Branſby verſus Grantham, in B. R. ES. 


e. At which day here came as well the aforefaid William ne ref of tb 
ne Welcden as the aforeſaid Thomas Elkington by their attornies record. 
he aforeſaid. And thereupon the premiſes being ſeen, and by 
the juſtices more fully underſtood, it ſeems to the ſame juſti- 
It ces here that the aforeſaid entry of the aforeſaid Thomas El- 
ed tington into the tenements aforeſaid with the appurtenances 
i. upon the poſſeſſion of the aforeſaid William Welden was not 
80 lawful ; therefore it is conſidered that the aforeſaid William Judgment. 
ole Welcden recover againſt the aforeſaid Thomas Ellington his 
if. damages aforeſaid to 10/. by the jurors .aforeſaid in form 
on aforeſaid aſſeſſed, and alſo. 661. to the ſame William Welcden 

at his requeſt for his coſts and charges aforeſaid by the court 

here of increaſe adjudged. W hich ſaid damages in the whole 
$i amount to 761. And nothing of fine of the aforeſaid Thomas 


roh Elkington, becauſe he is pardoned, Ec. N ee br OR 
ant 

for 8 
date | 

tate — 

t he | N 

nath 

the 

the 

ry A report of the opinions of all the juſtices of the king's-bench, 

ed in Eaſter term in the 20th year of the reign of queen Eliza- 

50 beth, upon a point ariſing in an ejectione firmæ brought 


ſeem there by Robert Branſby againſt Vincent Grantham upon a 

. leaſe of tenements in Bracebridge in the county of the city of 

1 liv Lincoln, which leaſe was made to him by Edward Sapcots | 
the 13th day of April in the 17th year of the preſent queen for 

| cak five years next following from the feaſt of St. Michael the 

| archangel then laſt paſt. And the record was entered among 

the records of Trinity term 19 Eliz. Rot. 741. 


HE defendant entitled himſelf by a former leaſe made The CASE. 
to his grand-father by Thomas Bracebridge, who was In eigener 
then ſeized in fee of the tenements. And his zrand-father nm deviſe 


made his teſtament, and ordained his ſon Thomas Grantham the 
| | 25 his hi he has 
5 : : : 8. P. 1 Rol. 9 
R. 140, 143. 3 Leon. 209. 3 Bulſt. 7. Crompt. J. C. 118. b. 1 Finch 149. 2 Finch 168. 
Swinb, go, 189. Godolph. Orph. Leg. 30, f. 3. 110, ſ. 5. 137, 138, ſ. 3. 296. f. 6. 30. 
Wentw. Off. of Exec. 17 Treat. of Will 25, 138, 139. Nelſ. Lex. Teſtam. go. Law of Teſ- 
Au- 8 Vin. Abr. tit. Deviſe A. pl. 23. J. 3- pl. 5. tit. executors N. a. pl. 6. O. a. 3. 
4. K. b. pl. 6. ö | ; Fe, 


hai executor, and died. And Thomas as executor to his 


and made four others his executors and died. And the de- 
fendant by the aſſent and conſent of the executors entered, 
and was poſſeſſed. And the faid Themas Bracebridge ontered, 
and ejected him, and made a mean conveyance, whereby 
the land at the laſt came to Sapcots the lefſor-of the — 
And the defendant re-entered, claiming his former and 
ejected the plaintiff. . a | EN a. 
And it was the opinion of all the juſtices (as I was credibly 
informed, for I was not preſent when they declared their 


opinions, though I was of counſel in the caſe) that the bar 


5 was nat good, becauſe the deviſe to the defendant was void. 
(. vin. Abr. For the deviſor had the term as executor to the grand- father, 
tit, deviſe I. 3. and that which a man has as executor, he cannot deviſe to 
na another. (a) For as ſoon as he is dead, the thing goes to 
| 8 the uſe of the firſt teſtator, and his executors ſhall have it as 
Orph. Leg. executors to the firſt teſtator, and to his uſe, and not as exe- 
I 138, . 4. 184, cutors to the laſt teſtator, nor to his uſe. (h) For the goods 
7 LY Vent: Which were the firſt teſtator's ſhall not be put in execution 
; 86. Vin. Abr. for the debt of the laſt teſtator, and the laſt executors have 
tit. executors them by relation as immediate (c) executors to the firſt teſta- 
J * 3 3- tor. So that the property which the laſt teſtator had in them 

(e) S. P. Ante j IJ. 2 | 
$0 (c)awdle) is taken away by the relation, and the goods are in ſuch 
| . time he had the diſpoſal of them, for then he had authority 
over them, and had the whole property as executor, but by 
his death that authority ceaſes, and is transferred to others, 
viz. to his executors, who ſhall be executors to the firſt teſ- 
tator, and as executors to. the firſt teſtator only they (hall 
1526] bold the. goods, for they cannot bave them as exccytors to 
bdath the teſtators. So +that inaſmuch as the praperty which 
| the laſt teſtator had was in reſpe& of the executorſhip. which 
is an office that ceaſes by bis death, and is then inftamtly 
transferred, together with the things which he had, to ano- 


25 2 Bulf. 7. can deviſe any thing but what he has to his own uſe. 
dra p _ And although the defendant has ſaid that he entered by the 


90, 188, 194. ag a grant of the term by the laſt executors, but only as an 
8 aſſſent that he ſhould have that which the teſtator had given 
. JJ 1 owe 88 bim: 
which rea sse e Te” 
term fo right, of the wile iv out deviſeadle by the byſband, Apte 418 (ch 


Ry e entered, and made his teſtament, whereby he 
eviſed the ſaid term and intereſt to the defendant his ſon, - 


* plight as if they had never been in him. And yet in his life- 


ther, his deyiſe of them is abſolutely void. (a) For no man 


426. 8wind. aſſeni and conſent of the laſt executors, this cannot be taken 


if 
cl 
Ni 
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him : (b) And if the deviſe is void in law, their aſſent alſo / 
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is void, W harefore it was the opinian of all the juſtices that (5) An afſent 
the deviſe and the aſſent was void. And ray chief juſtice to 2 vold Ie- 

faid- that he had ſpaken with ſeveral of the juſtices of the $5797. 
common benah concerning this matter, and they were of the Abr. tit. deviſe 


ſams opinion with him and his companions, that the deviſe 8. f T. A 


And the judgment was, that the plaintiff ſhould-recover an atorement. 
the term, but that was upon another point of the caſe not to a void graut 


here mentioned. Which judgment here follows.- „ u N OG _ a 


FFC himſelſche fealty, this . 
clauſe of diſtreſs is void in law, and therefore ph the 1copat attorns, the grantee ſhall 
not diſtrain, H. 7 Ed. 3. 2. b. 3. a, adjudged, Co. TAs 5 * „ 


At which day before the lady the queen at Nefninſtar The Judgment 
came the parties aforeſaid by their eßne aſoreſaid; — bs 3 
upon all and ſingular the premiſſes being ſeen, and by the - © 
court of the ſaid lady the queen here more fully underſtood, 
and mature delibcration being thereupon had, is is confidered _ 
that the aforeſaid Robert Branſoy recover againſt the afore- 
ſaid Fincent Grantham his term aforeſaid yet to come of and 
in the tenements aforeſaid with the appurtenances, and his 
damages as well by occafion of the treſpaſs and ejeQment 
aforeſaid, as for bis coſts and charges b him about his ſuit. 
in this behalf expended. But becaufe it is unknown ta the 
court of the lady the queen here what damages the ſame R- 
bert in this behalf hath ſuſtained, therefore the ſheriff is 
commanded that by the oath of 12 good, &e. of the city 
aforeſaid he diligently enquire what damages the fame Ro- 
bert hath ſuſtained'as well by occaſion of the treſj and 
eje &tment aforeſaid, as for his cofts and charges by him about 
his ſuit in this behalf expended. And the inquiſition which, 
Ce. to the lady the queen at JY>Aminfter on Wedneſday next 
after 18 days of Zafter, under the feals, &c. and the ſeals, 
Ce. they ſend, together with the royal writ to them thereof 
directed, &c. The fame day is given to the aforeſaid! Ro- 
bert Branſdy there, c. N e 5 


Ae 
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The Pleadings : Hare verſus Bickley, in C. B. 


A report of the opinions of the juſtices of the common bench in 
a caſe argued by them in Trinity term in the 20th year of the 
reign of queen Elizabeth, upon a demurrer in a writ'of an- 
- Nuity brought by Edmund Hare againſt Thomas Bickley, 
prebendary of the prebend of Alderwas in the cathedral church 
of Litchfield, ſucceſſor to one Alban Langdale who granted 
the ſaid annuity. And the record tbercef it entered among 
the rocords of Hillafy term 20 Eliz. Rot. 244. and was as 
follows. i | = 


Long. 


Freu BIC XL ET, late of the city of Litchfield in 
the county of the city of Litchfield clerk, prebendar 
of the prebend of Alderwas in the cathedral church of Liech- 
feld, was ſummoned to anſwer Edmund Hare otherwiſe called 
Edmund Hare ſcholar in Peterhouſe within the univerſity of 
Cambridge, of a plea that he render to him 871. 10s. which 
to him are arrears of an annual rent of 100s. which he owes 
him, Sc. And whereupon the ſame Edmund by Apollo 
Plain his attorney ſays, that whereas one Alban Langdale 
clerk, late prebendary of the prebend of A/derwas in the ca- 
thedral church of Litchſield in the county of Stafford, pre- 
deceſſor of the aforeſaid Thomas Bickley, the 3oth day of Ja- 
nuary in the iſt year of the reign of the lady the queen now, 
at Holborn in the aforeſaid county of Midaleſzx, by his certain 
writing bearing date the 20th day of January in the iſt year 
of the reign of the ſaid lady the queen now, and firſt deli- 
vered to the ſame Edmund the aforeſaid zoth day of the ſame 
month of January in the iſt year aboveſaid, (which the ſame 
Edmund here produces in court, ſealed with the ſeal of the 
_ aforeſaid Alban) by the name of Alban Langdale clerk, doctor 
of divinity, and prebendary of the prebend called A/derwas 
in the cathedral church of Litchfield in the county of Staf- 
ford, for divers many good and reaſonable confiderations him 
ſpecially moving, had given, granted, and by the ſame 
writing gave and granted for himſelf and his ſucceſſors to the 
ſame Edmund by the name of Edmund Hare ſcholar in Peter- 
Bouſe within the univerſity of Cambridge, the annual rent 
aforeſaid, by the name of a certain annuity or annual rent of 
gl. of good and lawtv! money of England, iſſuing out of all and 
fingular the manors, meſſuages, lands, tenements, and here- 
ditaments belonging or in any wiſe appertaining to the pre- 
bend aforeſaid, or being part, parcel, or member of the ſame 
prebend : To have, perceive, and enjoy the aforeſaid an- 
| nuity 
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The Pleadings : Hare verſus Bickley, in C. B. 


nuity or annual rent to the ſame Edmundand to his aſſigns | 

+ for and during the natural life of the ſaid Edmund; to be [+527] 
paid annually at the ſtone font in the cathedral church of ; 
St. Paulin the city of London, at two times of the year by 

equal portions, viz. on the 7th day of April, and the 1 th 

day of Oober, between the hours of one and three in the 
-afternoon of each day of thoſe ſeveral days of April and 

Ooler, the firſt payment thereof to begin the 12th day of 
Ockober then next following the date of the ſame writing, as | 
by the ſame writing more fully appears. And afterwards, See 3 Bac. 
viz. the laſt day of January in the aboveſaid 1ſt year of the ee e 


I of © 
reign of the ſaid lady the queen now, one Ralph then n 


ſhop of Coventry and Litchfield, and true and undoubted pa- tian of he 
7 tron of the prebend aforeſaid in right of his church, at bihep. 
. Holborn aforeſaid in the aforeſaid county of Middleſex, by 

1 his certain writing of confirmation bearing date the 22d 

f day of January in the year of the Lord 1558, and firſt de- 

8 livered to the lame Edmund the aforeſaid laſt day of january 

; in the 1ſt year aboveſaid, (which the ſame Edmund here 

9 produces into court, ſcaled with the ſeal of the ſaid biſhop) 

* the aforeſaid gift and grant of the aforeſaid annuity or an- 

. nual rent to tne ſame Edmund, by the atoreſaid Alban by the 

bo writing aforeſaid in form aforeſaid granted, and all and ſin- 

1 gular things in the ſame writing contained and ſpecified, 

bk accepted, approved, ratified, and by his authority pontifical 

n and ordinary, as muchas in him was, by his ſame writing 

ir confirmed, as by his ſame writing likewiſe more fully ap- 

A pears. And afterwards, viz. the 3d day of February in the © 
e year of the Lord 15 58 aforeſaid, h Rambridge clerk, 

16 dean of the aforeſaid cathedral church of Litchfield, and the 

* chapter of the ſame place, at the city of Litchfield aforeſaid, 

or by their certain writing ot confirmation, (which the ſame 

as Edmund here likewiſe produces into court, ſealed with the 

f- common ſeal of the ſaid dean and chapter, the date whereof 


is at Litchfield aforeſaid in the chapter-houſe of the fame 

dean and chapter the ſame 3d day of February in the year of 
the Lord 1558 aboveſaid) the aforeſaid gift and grant of the 
aforeſaid annuity or annual rent, and all and ſingular 
things in the aforeſaid writing of the aforeſaid Alban ſpeci- 
fied, as much as to them the ſaid dean and chapter belong» 
ed, accepted, approved, and by their ſame writing ratified, 
and by the ſame tenor of the ſame writing of the ſame dean 
and chapter, by their capitular authority, confirmed, as by 

the ſame writing likewiſe more fully appears. And after- 
wards the aforeſaid Alban from the prebend aforeſaid for 
— certain 


The Pleadings : Hare verſus Bickley, in C. R 


certain cauſes lawfully was deprived. After which ſaid de- 
privation one Thomas Drentham, then biſhop of Coventry 
and Litchfield, that prebend conferred to the aforeſaid The. 
mas Rickley, and him cauſed to be inſtituted and inducted, 
and to be put into the corporal poſſeſſion of the ſame pro- 
bend; and the ſame Thomas Bickley the aforeſaid annual rent 
by ſeventeen years and the half of one year next before the 
day of obtaining the writ original of him the faid Edmund, 
'viz. the 3d day of January in the 19th year of the reign, of 
the ſaid lady the queen now, from the ſame Edmund with- 
drew, and the ſa ne to him hitherto to render hath refuſed, 
and yet doth refuſe. Wherefore he fays that he is damni- 
fied, and hath damage to the value of 40l. And therefore 

he produces the ſuit, &c. | TE, 
And the aforeſaid Thomas by Chriflopher Crow his attor- 
ney, comes and defends the force and injury, when, &c. 
And ſays that the aforeſaid Edmund his action aforeſaid 
againſt him ought not to have, becauſe he ſays that before 
the making of the aforeſaid writing of the grant of the an- 
nual rent aforeſaid, viz. the 20th day of November in the 
ahoveſaid 1ſt year of the reign of the faid lady the queen 
now, the prebend aforeſaid hecame vacant by the death of 
one Adam Pye clerk, whereby the aforeiaid Ralph, then bi- 
ſhop of Coventry and Litchfield, ordinary of the ſame place, 
and true and undoubted patron of that prebend, in right of 
his biſhopric, the 19th day of January in the 1{ year above» 
laid, conferred the aforeſaid prebend to the aforeſaid Alban, 
and him caufed to be inſtituted into the fame, and after- 
wards, viz. the 3d day of February in the 1ſt year aboveſaid, 
the aforeſaid Alban into the aforclaid prebend lawfully was 
inſtalled and inducted, and not before. So that he the 
lame Thomas Bickley faith, that the aforeſaid grant of the 
annual rent aforeſaid was meſne between the aforeſaid col 
lation and inititution of the aforefaid. Alban to the prebend 
aforeſaid, and the in ſtallation and induction of the ſame 
Alban into the fame. And thisthe is ready to verify, where · 
fore he prays judgment if the afpreſaid Edmund his action 

aforeſaid againſt him ought to have, &c. - ns 

And the aforeſaid Edmund Tays, that the aforeſaid plea of 
the aforclaid Thomas above in bar of the action aforeſaid 
pleaded is inſufficient in law to preclude him the ſaid Ha- 
mund from having his action aforeſaid againſt the afureſaid 
Thomas, and that he to that plea in manner and form afore- 
ſaid pleaded has no neceſſity, nor is by the law of the land 
bound to anſwer. And this he is ready to verify, _— 
8 fore 


z 


- 
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fore for want of a ſufficient anſwer in this behalf, he the 

ſame Edmund prays judgmem, and the annual rent afere- 
faid, together with the arrearages of the ſame, and bis da- 
mages by occafion of the withdrawing of the faid annual 
rent, to de adjudged to him, &e. . 


[ 


And the aforeſaid Thomas for that he hath above alledged Joiader in de- 3 | 


ſufficient matter in law in bar of the action of the aforeſaid wurrer. 
Edmund, which he is ready to verify, which ſaid 'matter the 
aforeſaid Edmund doth not deny, nor thereunto in any wiſe 4 
anſwer, but that averment wholly refuſes to admit, as be- - 
fore prays judgment, and that the fame Edmund from having | Y 
his action aforeſaid 4 againſt him may be precluded, &. [ 5281 
And becauſe the juſtioes here will adviſe themfelves of ang 3 
upon the premilſes before they give judgment thereon, day 
is given to the parties aforeſaid here until from the day of 
Fofter in 15 days to hear their judgment thereon, becaufe 
rhe ſam e Juſtices here thereof not yet, &c. | 


T appears by the record, that the plaintiff has brought a Tax CASE. 
writ of annuity asgainſt Thomas Bickley prebendary, vpon ay ennuty © 
a grant of an annuity of $1. out of the prebend made to him gran:ed by a 
by deed by one Langaale the defendant's predeceſſor, after prebendary al. 
the biſhop had conferred the prebend on him, and had in- and inſtituries 
ſtituted him, and before he was inſtalled and induced; and before 
which grant theibiſhop confirmed before induction, and the indution, is | 
dean and chapter confirmed it the ſame day on which the in- 3 


flallation and induction was. And for the arrears for 17 prebzad, 8. F. 


years and a half the plaintiff brought his wtit againſt Bickley 1 nch 412. 
the ſucceſſor. And upon this matter the parties demurred in] e 


, K teh. 121. 
judgment. Watſ. Compi. 


And it was argued as well at the bench as at the bar. Tocumb. 42 1. 
(But I did not hear Mead juſtice argue, though I heard the £2 Ab tit.” 
arguments of the other three.) And all the juſtices unani F. pl. 10. An 
mouſly agreed that the grant was not good to bind the ſuc- 8. P. beld by 
ceſſor, becauſe it was made before induction, at which e e 
time it was not a good grant, for the ſucceſſor ſhall not be 2 © Eliz. 
bound but in reſpect that the grant was good to charge the Dy 22i. pl. 18, 


prebend. And the prebendary could not charge it before Which cale is 


he was inducted, (@) becauſe the indu@tion makes him . e 
have the actual poſſeſſion of the prebend, and to have thie with the pre- 
freehold in deed of the poſſeſſiens thereof, ſor before in- ſent 


ſent. 
Auction he bas not the freehold either in deed or in law. ©) fl. 3 Pr. . 


24. 1. 3. Dy. 7. 


(5) But the collation and Inſtiturion makes him, as weil as pl. on ey 


, it 18. 2 Rol. 


443. 3 Keb. $21. x Vent. 15. 1 Finch 412. 2 Finch 89. Kitch 121. Inſrs (I). 
(5) H. 38 Ed. 3. 4. a. Per Xirt. T. 33 H. 6. 24. pl 3. Moor 443. 2 Rol Abr. 349. Q pl. 1. 


to (me in rerminis | © 
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- Tx Trinity Term 20 Elizabeth, in C. 8B. Pp 


it makes a parſon or vicar, to have the cure of ſouls, and it 
enables them to adminiſter the ſacraments to the pariſhioners, 
| and to perform all divine ſervice. So that he is a prebenda- 

(-)z Vinch 472. ry or parſon to ſuch purpoſe, (c) but yet a prebendary cannot 


2 Finch 


Poſt 3 lawfully have ſeizin of the houſe, glehe, or tithes, in our 
Co. Compl. law, before his inſtallation, nor the parſon before his in- 


arb. fo. 7. duction, (d) and the inſtallation is to be done to the pre- 


(vin. Abr. tit bendary by the dean and chapter, and the induction to the 
PreſcntationC. parſon or vicar by the archdeacon, And although a com- 


pn pwn mon perſon may have a quare impedit, and declare that his 


= 529 (h). clerk was preſented, admitted, and inſtituted, (e) yet he 


('T.26H. s ſhall never have a writ of right of advowſon in our law, un- 
9 pL 7. Fer leſs his clerk was inducted: For in a writ of right of ad- 
. « vowſon he ought to alledge eſplees in his clerk, as in taking 
Sbe 


ley. Bro. the great tithes, and that he cannot do without induction 


1 =o * And before induction no parſon, vicar, or prebendary ſhall 


Thorp. Dy. 221. have (/) ſpoliation, or action of treſpaſs, or aſſize, for the 


pl. 19. 2 Rol. induction gives the temporal poſſeſſionr And if he will 


Abr. 353. O. Pl. pray in aid of the patron or ordinary in a writ of annuity, 
4 19 cps he gh to ſay (as Mounſen ſaid) that he is parſon of 5 
138. Vin. Abr. aforeſaid church imper ſonated i at he ſame on the preſentation 
r of A. B. patron of the ſame church, and that he found his 
„ ** church diſcharged of the annuity, and that he cannot 

charge the ſame church without the patron and ordinary, 
r. ss ka, and fo he ſhall demand aid of them, but he cannot ſay 
| -" + Bro. (g) that he is parſon imparſonee, if he has not induction. 
Fpoliation 7. () And Mantuood cited the caſe in 38 Ed. 3. where the 
6 chancellor of England, whoſe office it is to preſent to all the 
(s) 1 pl. king's churches under the annual value of 20 marks being 
1 appriſed that an advowſon of the king of the value of 40s. 
(5):8E4.3.3-b. was void, preſented to it, and his clerk was admitted and 
enen 4 inſtituted, and the biſhop ſent his mandate to his archdea- 
Wirt Compl. con to indu@ him, and before he was inducted the king be- 
Incumb. 223, ing appriſed that the advowſon was of the value of 40l. ſent 
4 an inhibition to the biſhop, and preſented his clerk to him, 
and a month after the delivery of the inhibition the chan 


cellor's clerk was induRed, and thereupon the king brought 


a quare impedit againſt the biſhop, upon which matter it 


(Hl. 38 Ed. 3.4. was demurred in law, and judgment was given for the king, 
a. Ver Kaivet. and a writ was awarded for him to the biſhop : For the 
- = _— chancellor's clerk was not a full parſon before induQion, for 
| Wha Impedit it is there held (i) that if the biſhop makes admiſſion and 
236. Bro. Pre · inſtitution to his own clerk, and by the death of the biſhop 


ſentment al , * er 6 Y 
| xaliſeg. M. the temporalties come into the king's hands before inducti 
4 uH 4.7, b. on, 
Bro. Plenarty z. 
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n, the king ſhall have the preſentation: And alſo it is 8 
_ put, 2 that if one whe holds of the king preſents to a /#) F. 38 Ed. 
church, and his preſentee is admitted and inſtituted, and 3, % Fr 
before induction the patron dies, and the church comes in- Ed. 4. 34. b. 
to the king's hands, rhe king ſhall preſent to this avoidance. per Kult. Hob. 
Whereby it appears that without induction, which is a cor- 172. TK 
poral poſſeflion, he who is admitted and inſtituted is not 
parſon ; and it is there ſaid, that the biſhop might have, Itoor 
countermanded his mandate to his archdeacon, who is but 43. 2 Lev. 
his * miniſter, and becauſe he did not, he was a diſturber, 199. 3 Keb. 
ſo that a writ was there awarded againſt him for the king. . 
From which caſe one may ſee that (/) without induction the „ 
party has not corporal ſeizin, nor is a full incumbent, ( Supa (3) 
| (m) And to this purpoſe Mantuscd alſo cited the caſe in OM. 1 H. 
11 H. 4. where the king brought a guare impedit againſt 4. 7. pl. 20. 9. 
the biſhop of Coventry and Litchfield, and the incumbent of 2. Fitz. Con- 


| N | - , firmation | 
. a prebend, the incumbent pleaded collation by the biſhop, "4s 

| | — that he was inducted, and that the king bog by his let- 8 | 
, ters-patent ratified and confirmed to him his eſtate for term Watſ. Compl. 
of his life, to which the king replied that he was not in- lncumb. 246. 
- | : x ; ; 

. duced at the time of the confirmation, and this matter being 

+ well debated, iſſue was afterwards joined thereupon. So that 

: from thence it is to be obſerved, that no poſſeſſion can be had 

, before induction, t and without poſſeſſion confirmation is ¶ + 529 
ad worth nothing(a) And to the like effect he alſo cited the caſe in (a) H. H. . 
4 1 H. 5. in a quere impedit, where one had in tail the nomina- 1. Pl TO : 
= tion of a clerk to an abbot and to his ſucceſſors, who were to N War 


preſent the clerk nominated to the biſhop, and the iſſue in tail Compl. In- 
brought a guare impedit againſt the abbot, (for it is there cumb. 79. 
held that he who has the nomination is able to bring a quare 8 
impedit, becauſe the nomination is the (6) effect of the ad- 

vowſon, and he that has the nomination is the patron, and CG 
the other, who is to preſent him, is a ſubject and ſervant to tacumb. 52,85. 
exccute the preſentment) and there the abbot pleaded that N 
his predeceſſor preſented J. H. to the advowſon, without the Poſt 542 (d 
nomination of him who claimed the nomination, which J. S. 

was received, inſtituted, and induQted ; and alſo he pleaded 

the releaſe of the collateral anceſtor of the tenant in tail with 

warranty, which deſcended after the ſaid uſurpation : And 

the plaintiff traverſed the induction, for Hankford ſaid that 

if the incumbent was inducted upon the preſentation of the 

abbot, without any nomination of the plaintiff tenant-in tail, 5 
then was the tenant in tail e) out of poſſeſſion, in which (%) gee Watt. 
caſe the releaſe and warranty might take effect, but other- Compl. in- 
wiſe not. So that it ſeems by the book, that the iſſue ſhould cumb. W 


be 


be taken upon the induction, for the induktion of the Shown. 

| | bent veſted the polſcifion of the patronage in him Who pft. 
ſented him, and put him that had right ont of polleflion; ſo 
that he had no poſſeſſion left in him, but a 17 only; which 

"ew Ed, Mould be bound by the collateral warranty. (4) Alſo he ſaid 
> b. 3. b. that there is a caſe in 21 Bd. 4. in a ſerrs fatfat which i 
Fitz. Trial 28. tWite argued there, and is thus: The dean and chapter bf 
Bro. Viſue 88. Eitehffalu ſusd a writ of anhuity againſt one J. who was vi- 
ear of the church of Vintuict in the county of Lantſter, and 
alledged feizin in the county of Staff, where the writ wut 
brought; the defendant prayed in aid of patron and ordi- 

nary, and the ordinary joined, and the patron being warned 

made default, and the deſendant traverſed the title, Which 

was found againſt him, whereby — pre en had judgment 

to recover; and a ſtirs facizt was ſued in the county of St. 

ford againſt the fucceffor of the vicar, do have execurion of 

the arrears incurred fince that time, and he prayed in aid of 

the patfon and ordinary, and the ordinary mide default; And 

the patron appeare# and joined with the defendant, and they 
pleaded that the church of Winwich, and the whole pafiſh of 
 Winwick, were within the county of Luncafter, and that the 

Tafd J. againſt whom the firſt ;writ of anwüty wits byouphit, 

, was not vicar of Winwich aforeſaid the day of the firſi wit 
purchaſed, nor at any time pending that writs tor at a0 

time afrerwards, ſo that the recovery was void; and th 

plaintiff maintained the contrary, wherefore they were 1 

Tac thereapon : And whether it ſhould be tried ig the 

county of Lanraſter, or in the county of Stafford, was muel 

debated, and at laſt it was the better opinion that it 'flrould 

be tried in the county of Lancaſter where the church was, for 

that none can be parſon without inda&ion, and the ind 

tion is triable per pars, and not by the biſhop, becauſe it 181 

temporal poſſeſſion, and that cannot be done but where the 

church is, and it is to be preſumed that in that county NU 

beſt known whether he was viear, and where the ſeizin was 

From which caſes (he ſaid) it appears that the induction it 
(0 Co. Lit. the prineipal thing which makes the prebendary to be a pre 
34. b. 37, a, b. bendary, and to have corporal ſeizin, and to be able to 
I Rol. Atr. charge the poſſeſſions of the prebend, which he cannot do 
Ac Ab before induktion. And, he ſaid, as a Ce) woman who hath 
134. recovered dower cannot enter, but ought to have ſeizin de- 
(J) See 4 Co livered to her by the ſheriff, and as a /) copyholder, 0 
22. b. iich. whom a copy hoſd tenement is deſcended, ought to be 20. 


121-Co Compl. mitted by the lord before he ſhall have feizim in the luck 
Ce) Ante 328 ment of law, (g) ſo he who is admitted or inſtituted to — 


(c) and (d). 
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ju 
e 1885 the arngity — — — ya 
ante 0 * was'nby gn te chargetbe-probotd, 
7 and eonſequentiy that the udtiomdd not he. 
„FA the Tort Pyir tsch chred onreptiam fd the: declara- 
e 
gaga t * 1 in hee 

0 oathed raf chutex of Lichfdd made che grant, and he name 
\ of of the ſaint who was patron of the ſaid church is net men- 
the BY tioned, whereas it ought to have been ſaid, in the cathedral 
ph church "of St. Chad in Litchfield, for every cathedral church 
I has a ſaint, which is named as patron. 

10 The ſecond was, for that the writ was brought i in the 

wi county of Mi ddleſes, (i x Miu it ought to have been ( Dy. 194- 
en brought in the county where the cathedral church was in U 33. q 
-the which the prebend is. For although the grant of the annuity , 
auch vas in the county of A what; e. yet the charge is impoſed 
oli vupon the prebend, and in reſpe@ thereof the prebendary is 
„ fr i charged, fo that the cauſe of action aroſe where the body of 
ac. BY de prebentt'is,\ and the aQion-ought (aan bag brought | 
t it: n that coanty, and not in an nee 
e the The td wat for chat the oog eragtion af the-hiſhop i is 
u pleaded, umd le is ealled e and it is nes id hat he 
n vat ide ordinary of the place, fot he ma be /patnem and not 
ai ordinary; do kalſe another: may: be (grdinarys'- wt fv 1 
a per- +'B "theſe"exeeptions did not: ſeem tobe the haue f the [ + 


te wo 109g FWH as'ts the firſt; it docs not appear.tp be court Note, rl 
that ehe cee huren had any ſaiat as parcon af che ſame ſeem to be the | 


church,” An a cathedral church may he withous any ſuch abſerratione of 
patron. And as to the fedond; there are zwo cauſes which | the reporter. 
charge the ſucceſſor here, the ons i is the grant, which ia in | 
Middleſex, the other is the prebend, which is in another a vide 7 Co. 
nun Sa and foraſmuch as two things in ſevetal countieg 1. . 
are the cauſe of the ad ion, it is ſuſſcjent to bi ng the ee eee 
in one of the comes, 8 it VO __ nei i bt 
r II. d rr A 31 1 art | And 647 HF 1 


Abr. 481. pl. 3. 


3 Bac. Abr. 


"I 


tron and ordi- 


22 
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And as to the third exception; it appears n record 
count: that the biſhop of Lirchficld: was patron, Fam en 
of the prebend, for the count is, chat the-biſhop-by his 


F 


taken to continue. And afterwards judgment-was;given that 
the plea in bar was ſufficient, wherein it is implied that the 


3 count was good ; which judgment here follows. 1 Th, 
| Thereſtof the At which day here came as well the aforeſaid Zdinund Hare 


as the aforeſaid Thomas: Bickley by their attornies aforeſaid, 
Whereupon the aforeſaid plea: of: the aforeſaid Thomas above 
in bar of the action aforeſaid; pleaded being ſeen, and by the 
juſtices here more fully underſtood, it ſeems to the ſame juſ- 
tices here that the ſaid plea is ſufficient in la to preclude 


the aforeſaid Edmund from having his action aforeſaid againſt 


the aforeſaid Thomas, Therefore: it is conſidered that the 
aforeſaid Edmund take nothing by his writ-aforeſaid;. but be 
in mercy for his falſe claim: And that the aforeſaid Thema; 
go thereof without day, & “]]... 
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A brief report of a judgment, and of the cauſes thereaf, given in 
the Eise 5 the . gre in the 
20th-year of the reign of 7 Elizabeth, upon a_ſpecial wer- 

did found on the general iſſue in an ejectione firme brought 

: by nd Croft againſt Henry Howel, ah. a leaſe for 
years of tenements in iu the county of Buckingham 
made tothe plaintiff the 13th day of September in the 18th 
year of the reign of the preſent queen by William Feriman 
and Robert Sadler, the maſters or governors and ibe com- 
monalty of the myſlery of Cooks in London. Aud the record 
it entered among the records of Eaſter term 19 Elizabeth, 
Koll and was as follows. + 

| e kbar as it appears in the term of S. Hillary, 

in the 19th: year of the reign of the lady the queen 

membered that otherwiſe, viz, in the term of St. * 


ſin 
rity pontifical and ordinary: confirmed, &c. and te he, ſhall be | 


. 28. „„ C 


S> ea JC ²˙ 


| | delivered, grant 


© This Pleadings ! Crofe of Howel. 
. - 0 N . 


laſt:paſt, beſone dhe lady the-queen' ar Wefminfer came Eli. 
2 7 Gear. 1. Aus 


mend Croft by attorney, and brought here 


| rn his and brough 
into the court of the ſaid lady the queen then there his cer- 


xe. of a and ejectment of a farm. And there 
are pledges of proſecuting, viz. Joba Doe and Richard Roe; 
which ſaid bill follows in theſe words, viz. Backs, viz. Ed- 
mand Creft complains of Henry Howel in the cuſtody of the 
macſhal of. the marſhalſea of the lady the queen before the 
queen berſelf, for this, viz. that whereas one William Feri- 


tain bill againſt Henry Howe! in the cuſtody of the marſhal, 
—— 
pr 


monalty of the myſtery of Cooks in Landon, otherwiſe 
called William Frriman and Robert Sadler, citizens and 
cooks in London, maſters or governors of the myſtery of 
cooks in London, and the commonalty. of the fame myſ- 
ery, the zgth day of September. in the 18th year of the 
reign of the lady - Elizabeth now queen of England, at 
Marſh in the county aforeſaid, by their certain inden- 


max and Robert Sadler, maſters or governgrs and the com. 


ture ſealed with their common ſeal, and here into court 


produced, bearing date the day and year aboveſaid, had 
——— os, ane Pray ion, Bren the ala e 
Croft one meſſuage with the appurtenances in Harſ# afore- 


ſaid, and alſo 40 acres of land, 20 aeres of meadow, and 30 


acres of paſture with the appurtenances in Marſb aforeſaid. 
in the aforeſaid county of Bucks; to have and to hold the te- 
nements aforeſaid with: the appurtenances to the aforcſaid 
Edmund and to his aſſigns, from the feaſt of Zaſſer then laſt 
.paſt, unto the end and term of 5 years from thence next 
+ following, and fully to. be compleat. By virtue whereof 
he the ſame Edmund into the tenements aforeſaid with the ap- 
purtenances entered, and was thereof poſſeſſed: until the 
aforeſaid Henry Howel afterwards," viz. the tath day of the 
ſaid month of September in the aboveſaid 18th year of the 
reign of the ſaid: lady the queen nom, with force and arms, 
&e. into the tenements aforeſaĩd with the appurtenances en- 


tered, and him the ſaid Edmund from his farm aforeſaid 
thereof (his term afoteſaĩd not yet ended) ejected, expelled, 


and amoved, and him the ſaid £dmund from his on 
thereof held aut and yet doth hold out ; and other wrongs to 
him did, againſt the peace of the ſaid lady the queen now, 
to the damage of him the ſaid Edmund 40l. and therefore he 


produces the ſuit, es iv. ku ; 8 

Aad now here at this day, viz. Wedneſday next after the 
octave of St. Hillary in this ſame term, until which day the 
aſoreſaid Henry flotus had leave to imparl to the bill afore- 
aid, and then to anſwer, tee. before the lady the queen at 


3 = 


Wiftminſier 


115311 


Imparlance. 


Tbe Pleading: LCroſt unn Howel: 


Mefminſter came as well the aſoneſaid Bibnunibby Rig nttor- 
Ney aforeſaid, as. che aforcfaitt Hewry) by Rogier Nate Mig u- 
torney. And ithe a 
Not guilty. when, &. and ſays that he is mot guilty thereof, ant off 
pe puts himſelf upon the conntry, audtbhe afoneſaid Bamand 
Croft likewiſe, &c. Therefore the jurors thereon cam be- 
fore the lady the queen at Yyfminſter on Wedneſday mort 
after the morrow of the qpurification of ihe blefled , 
and who neither, &c. to: recognize, &i becauſe a well; 
| Te. The. ſame day is given to the parties aforclaidithere, 
Kc. At which day the jurors between the parties aſoreſaid 
eee in- che plea aforeſaid thereof bot vween them is reſpitedibefore 

| ttzhe lady the queen at Weſtminſter until dcedugſay next aſter 
+15 days af Eaſter: then next following, unleſs the juſtices of 
be lad the queen aſſigned to take aſſiaes in the county'of 

Bucks ſhall firſt come on Manday in the third week of Lon? 

at Aiſſbury in the oounty aforeſaid by the formofithe ſtatute, 

Kc. for want of jurors, &c. Therefore let the ſheriff hate 

the bodies, &c. The ſame day is given to che patties afore- 

* there, — hat at this day, iz. dhe aforeſaid 

# 84neſaay, re the lady the n at Me ſtmi comes 

the afdreſaid Edmund Croft by Treaties — 

aſareſaid juſtices hefore whom, &c. have ſent here theit᷑ re- 

Peſtea. cord in theſe words. Afterwards at the day and place within 
contained before Chriſtopher Wray knight, chief juſtioe of 

the lady the queen aſſigned to hold pleas before the queen 

her ſelf, and Gilhort Gerard attorney-general of the ſaid lady 

the queen, juſtices of the faid lady the queen aſſignod to take 

aſſizes in the county oſ Bucks, by the form of the ſtatute, 

&c. came as well the within named Edund Croſt 8 

rd Grey his attorney as the within av ritten Henry by 

his attorney within contained. And the jurors of the j 
whereof mention is thin made being calſed, ſome of th 

came, and ſome of them did not come, as appears in the pa- 

nel. And one of the fame jurors now appearing, viꝝ · Wil- 
ties aforeſaid, from that panel is wholly withdrawn. "And 

certain t che ſame jurors now likewiſe appearing, viz. a- 

ward Betbam gentleman, | John Moor igeatleman, Edmund 

Paxtan, —_ Coleman, Jahn Sheppard of Ovinge, Rich- 

ard Meridal. John Caler, and Clemens Chilton came, and up- 

on that jury are ſworn. And becauſe the reſidue of the ju- 
rors of the ſame jury have mot appeared; therefore others of 
the hy- ſtanders, by ther ſheriff of the county aforeſaid there · 
unto. choſen, at the requeſt of the aforeſaid. Bamund 9 
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_ tained 


morn — added anew; 3 
torefaid are putz according to the Taler de cricum- . 


and hy the Anndef 
cy te cm the 


form of the: — ſuch: cafe lately made and provided: ius 


Which ſait jurors ſo added ancwnow appearingy viz. Nuiph 
Rednian: gem leman; Richard Hua Bentdif® Holland and | 
Jabn — come. Who co ſaythe truth of the within con⸗ ; 
with the other: jurbrs. aforeſaid firſt ĩmpan- special verdi = 
neled 'and-ſworm beirig elected; tried; and ſworn, : ſay upoir "0 
their omth-thaviang e the within wrietenſtime:of — 
paſe and weis d ment with'n ſpeciſiec within ſoppoſed to be 
done, lard! * England the fourth incorpo- 
rated: the fre men ol the myſtery of cooks in Londa by hĩs 
letters 88 words. . the grace of 
“ God Ming:of, Angiand and France, and of la to 
e all to whamn theſe preſent letters ſhall come, greeting: 
Know yetthat we conſidering how that ou beloved _ 
«and — the myſtery of cooks of ou ci of 
*. 5 and attendances anti labours a well at our 
ſcaſt oß Fti-Greorge av ut others on our command for a 
g time without: the city aforeſaid perſonally have fuf- 


a7 —— arid ſupported, and daily to ſuſtain and ſupport do 


<<, not ceaſe; and vhilſt they: have: fo perſonally attended 
upon our buſineſs, they have many times been i impan- 
it neled and ſummoned upon aſſizes of jurors and ot her in- 
<<. queſts within the ſame city: anch by reaſon iof ſue h their 


„ pet ſonal attendances they cud not appear; hereby they 


ec have — Un had: and: ſuſtained many! hard- 
« ſhips and loſſes in the loſing of great iſſues: aud amerce- 
“ ments ; we being deſirbus that ſuch loſſes ſſiould be now 
$6 — — aich gooch andi free men of the myſtery 
i aſoreſaid for the cauſes aforeſaid and for other conſide- 45 
u rations, f us ſpecially: moving at the ſupplicatiom of the [f 532 ] 

5 ſame; have granted to them that that myſteryand alt men 


* the ſage myſtery: of the city. aforeſaid1berin ſubſtance 


c and name one body and one com monalt yr perpetual; And 

that two: prinoiꝑals of the-ſame:commonalty; by the unan- 

« 1mous aſſe nt oſ 12 or 8 perſons at leaſt ad ig — 2 

in themyſteryaforeſaidmoſtly expett; every yrarꝰ maꝝeſect. ic 10 A 
and: make out:of that commonaſtyt wo maſters or ggavern+ ,,,, T 
is. ors in the ſame:myſtery: moſtly expert; ta ſuperviſe, direct, 


4 and govesn the myſtery andicommonalty:a reſaid and al 


4 men of the ſame: myſtery, and the buſineſs of the ſame for 


„ever. And — ſame maſters or governors andcom- 
m may liave perpetual ſucceſſion, and a common ſeal 
6 . ſaid 3 And that they 


and 


Wn «© purchaſe; and poſſeſs in fee and 
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*< and their ſucceſſors for ever be perſo 


. Sed” 
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C ments, rents, and other poſſeſſions whatſoever-''\Amdthat 


75 277 the names of maſters 2 — and common- 
48 aly the myſtery of cooks in I. xdou may implead and 


<< be impleaded before hatever judges, in courts and aQi- 
ons whatever. And that the aſoreſaid maſters or govern- 
2 ors and commonalty and their ſucceſſors may lawſully and 
tec ſafely make lawful and honeſt aſſemblias of themſelves, 
e and ſtatutes and ordinances for the wholeſome government 
e ſuperintendency, and correction of the myſtery aforeſaid, 
«« according to neceſſities and exigence;: 2 oſten à and 
«© when it ſhall be needful, without let or hindrance of us, 
«« our heirs or ſucceſſors, juſtices, eſcheatorts, ſheriſfe, coro- 
« ners, or other bailiffs or miniſters of us, our heirs or ſuc- 
0 ceſſors whatſoever ; ſo that their ſtatutes and ordimaunces 
c are in no wiſe contrary. to the laws and cuſtoms of bur 
« realm of England. Further we will and grant for us, our 
ce heirs and ſucceſſors, as much as in us is, that the maſters 
«© or governars of the aforeſaid commonalty for the time be- 
« ing, and their ſucceſſors for ever, may haue the overlook- 
« ing, ſearch, correction, and government of all and fingu- 
<< lar men of the ſaid commonalty of cooks ùſing the myſ- 
56. tery of cooks in the ſame city and in the ſuburbs thereof, 
« and the puniſhment of the fame tor their offences, and ſor 
te the not perfectly executing, doing, and uſing their myſtery 
* ſo that ſuch puniſhment — reaſonable and fit ways. 
% Alſo we will and grant for us, our heits and ſucceſſors, as 
«© much as in us is, that the ſaid maſters or governors and 
4 commonalty of the ſaid myſtery of cooks, or their ſuc- 
£6 ceſſors, or any of them in any wiſe for the future, within 
5 the city aforeſaid and the ſuburbs of the ſame, ſhall not 
** be ſummoned or put, nor ſhall any of them be ſummoned 


or put, in any aſſizes, jurics, inqueſts, inquiſitions, at- 


50 taints, or other recognitions within the ſaid city and ſub- 
c urby of the ſame for the time to come, before the mayor 
and ſheriff or the coroner of the ſaid city for the time be- 
« ing to be taken, or by any their officer or miniſter, or-of- 
* ficers or miniſters to be ſummoned, althoꝭ the ſame ju- 
tors were ſummoned to the inquiſitions ot recognition 


upon our writ or writs of right, or of our heirs: But that 
the ſaid maſters or governors and commonalty of the my 
5. tery aforeſaid and their ſucceſſors, and every of them, 
10 again(t us, our heirs and ſucceſſors, and againſt the may. 
tet and ſheriffs of our city aſoreſaid for the time being, and 

a „„ 5 | their 
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<« the maſters or governors of the faid'myſery for the time 


«© being, and preſented to the mayer the eny - aforefaid 


4 for the time ing, and no other perſons whatſoe ver, nor 


«6 in any other manner, any command or requeſt of us, 


4 our heirs or ſucceſſors, by the letters within written or 


«. otherwiſe: ho ſoever to the contrary: made or to be made 
« notwithſtanding» And althe the ſame maſters or gover- 
« nors and commonalty and their ſucceſſors ſhall for the 
« future continually uſe this-liberty;-againſt any command 
6 or requeſt of us, our beirsg or ſuc 
4c whatfoever. in form aforeſaid to be made, neverthel8ls 
they nor any of them ſhall in no wiſe incur any fine, 
« contempt, or loſs towards us; dur heirs br ſuccefſors; or 
« any damage or ill in their goods or bodies towards other 
66. perſons whatſoever by that oceaſion, any ſtatute; ordi- 
<. nance, or act tu the contrary. before this time enacted, 
% made, ordained, or provided notwithſtanding. In wit- 
“ neſs whereof we have cauſed theſo our letters to be made 


patent. Witneſs ourſelf at M miner the kith day of 


% July in the aad year of our reign." By virtue of which 
A tra the freemen of the pa of cooks'in Lon- 
don were incor the name of maſters or governors and 
commonalty of the myſtery of cooks in Londen. And that af- 
ter the makingof the letters patent aforeſaid, the maſters or go- 
vernors and the commonalty of the myſtery aforeſaid were 
ſeizedof thetenements within written, with the appurtenances, 
in which the treſpaſs and ejectment within ſpecified is ſup- 


ors; or of any others. 


[+533] 


poſed to be done, in their demeſn as of fee, in right of « gee 10 Co. 
their corporation aforeſaid. And they being ſo ſeized there · 34. 3. | 


of, one Fobn' on the younger, Matthew Robinſon, 
John Air, 20 475 Iſwel maſtgr and wardens of op 
or myſtery of cooks of London, and the commonalty of the 
lame. art or myſtery, and alſo John Lawrence citizen and 
ook of Londen, before the aforciaid time of the treſpaſs and 

4h - + . | ” ejectment 


| dans; aforeſaid init oped wo ses r the laß 
5 wow Nonamber in the 2 fb yeariofthetoign vi ord Henry 
103 king ef Regland — the father nf. ahe lady the 
—— by a certain indenture made; berwicers: the: ſome 
en che, 27 chew Nebiheng Jabm Bixch, 
Aua maſter — — of 

— 3 —— —— — fame 2 
ang Jabn hawrenceo nantes „ubm, 
youngen, 1 "Bir eb, u Ne — 
matter and wardens oft ort or myſtery of cooks e Benden 
and ot the go manakky ef-therdatng art — „ amd alſo 
of John Lawrence eirinen and ook cf Hum, of the one 
paſty, and one Roben Hor mer eſiquirb, by the name of- . 
__bert Dorer — the other part, wich other pan 
ſealed. with the ſeal of the aforeſaid Reterrt Dermer to the 
jurors aforeſaid was ſhewh in cyidence{-(rhe tenor of which 


. laid ingentere follows: ĩn theſe Words: „ Fzis indemuft 


made the laſt day df Number in the mnο ard twentieth 
e year of the reign: of king Hany thewighthy: between Joh 
Jebaſen the younger ue n oh inch 
6. and. Rulpþ {/wel/mater and warden of:che erat or myſi 
e tery of the cooks-df Head and dhe commo oßetht 
fame craft. or myſtery, and g,] bn. eititen 
66 and cook of Lendau, of the one part; and Rodyrt Dermo r 
6 gſquite of the: her party wit noſſerh ithlat the ſaidd maſter 
2 wardens, commonaleꝝ ay and John Reue have bat 
gai ned and ſold; andib 2 — bargninun 
” Eno the ſaid: Reben Ponnter the manbrof: ee 
« the appurienances in Mar imthe-coynty ob Buokinghutt, 
«+ and all lande and tenedtants, rents, :reverfibns,: ſerviced, 
% and other heretlitatnents! which they the- faid maler, 
«« wardens, and commonalty have; by that any other per 
5, ſon or perſons te thair uferor toiths ufer of: an⁰ oß rein 
have, in arſhrafortiaidg or: eff Hre wn rhe: fut 
6 county; and alſo: all cvidenorayohartersy munimem 
and writings: concerning the premiſſes or any proc 
„ thereof, And the ſaid — 2 ä 
„and Jobn Laturtnes caventiat and grangp farther by rheſ 
54 preſents to the ſaid Robent, that they th faido maſten 
© wardens, commenalty, and an Lear rs or their fut. 
u ceſſors, before the, ſeaſt of: t n+ bf our L. 
c next enſuing; the date; heyeob;: "Malt liver or cauſe to 


++, delivered; to the ſaid-Rebertz/hib executors or : ol 
the {aid cyidences, niuttiments;. —_— converning 
4rhe. ee or any * e ſald malten 


nfs: « wardens, 
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2222 222 5 prd ft —— ſaid Naber t. :thae 
the ſaich ry" Wardews; cummmonmty, -,z 
| — 3 be fore te ſaid ſdiſt d t he 
6 pu ficatrerrel. bur haů,ſe neut comrgy:ifhetl unkb or baufe 


$4.08her perfor and perſons add brit heirb 4s the ſaid Rober? 
<<. his herts or-affigne: ſuah maine! aud uppoint, 
tHhuſe / of the ſaid Robi D and db: higcheits, a go; 
4 ſure; ſuſſiciont, law ful and indefoufible efme- im this 


*6, ments, and other the pe mite und- every; pardcl thereof, 
se the ouſts and charges in therlaw'of th faid Nahrrt Dor- 
* mer aud his heirs. And over that the ſai mater, war- 


grant by cheſe preſents to: rhe f R Dormerg That 
they the fad maſtet, wardene; commonalt vj ant John 


FR "tithes hereaſter db; ſoffbr, aud dauſv to be done» and tuf- 
15 . all aud cvery foch ehriig.and\vhings,. beit by finc, 
y + feolfment; recovery, - releaſe, iy of chi fun inal 
0 wardens. commona y and vFobor. Lawrene,” and 
«+-fuccelforvar. — n{t-atb perfona, or other x i ſex aa 


nas malt be 4d viſedy/ av che bälle and churgen m the law 
*.c6 the: ſaid RNπα¾/ Dornum aucb of his heirs, Andomore- 
4:6vcr the ſaĩd maſter; vurdens —— ons ro 
% Autonenei cout namtu⁴nG hae pre ſe nis o th ſaid 
Aber, that they kuoe gta @ndult tile, aud Jawfdt 
% authority ey, o batedin and ſoll the ſaid: 


ener und term aboyt faid: And. N 
other the phemiſſeb a ro of "7 oleariyearly S five 
* marks, over andaubove ail | 
nt ajto rat thè Mid phate Fl IT 0 
the ſeuling of Theſs' preſent pure — — 
— mb falps> joinrures, d etbg uſery. wills ug 
e 
{#1 — charges hat, mute; 
+of phaſe preſeme, ereòßt renteſeroise of old time due and 
ecnſtoffredd. For lis utch burgein and ſale, covenants 
rs cad weil dne truly tþ be obferveu, 
perſonnes former fuffiltee, and kept! ofither behalf of thenrfai 
& after, puwardens;: eG, andi Fohrr 4Liarorence, 
eit faceefſon"ond aſſigns, de [Ht RobFP Nav content= 


m 1 d 


Fn 
Je"? 


<< bende to the fad Revere and: His-hors, and ouch 
nd tothe 


{laſt ih fre- ſim pic of and in dhe ſaicb manor, lands, tent - 


* dens; commonaley, aud um Lawrenes eovenatic aud 


hy the-counſe} learned of the ſaid N his beoipgand aſe 


«another Ive premiſſes to rns ſnid : Rohr Domes im . 


of the-itapſeþ and of afl eher inen. 
done before the dt, 


th urn, and their furceilors} ſhall at all time and 
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© ed and paid to the ſaid maſter, wardens, commonalty, 
%% and Fobn Lawrence, at the ſcaling of theſe preſents, 60. 
« flerling, whereof the ſaid-maſter, wardens, commonalty, 
% and Fobn Lawrence acknowledge themſelves truly content · 
«cd and paid by theſe preſents. In witneſs whereof as well 
<«c::the-ſeals:of the ſaid maſter, wardens, and commonalty, 
«and the ſeal of theſaid Fobn Lawrence, as the ſeal of theſaid 
«© Robert Dormer to theſe. indentures interchangeably be ſer. 
Given the day and year aboveſaid.”) bargained. and ſold 
the tenements within written with the appurtenances in 
which, &c. among other things, to the aforeſaid Robert 
Dormer. And that the aforeſaid Robert Dormer by virtue of 
that bargain and ſale into thoſe tenements with the appur- 
tenances entered, and was thereof ſeized in his demeſa as of 
fee: And he being ſo thereof ſeized, a certain fine-with 
proclamations thereon was levied in the court of the ſaid lord 


Henry late king of England the eighth at Meſiminſter from 


the day of Eaſter in 15 days in the asd year. of his reign, 
before Robert Brudnel, Anthony. Fitzberbert, ' Thomas Engl.. 


field, and William Shelly. juſtices, and other faithful men of 
the ſaid late king then«there preſent, between the i 


Robert and one Jahn Balduin eſquire, you Goodwin gentle- 
man, Peter Dormer gentleman, and Henry ( complain- 
ants, and one Thomas Smith brother and heir of bn Smith, 
and Hilham Smith ſon and heir apparent of the ſaid Thomas, 
deforceants, of the tenements within written with the aps 
purtenances in which, &. among other things, in theſe 
words: This is the final agreement made in the court of 
the lord the king at JYeflminfier from the day of Eafler in 
15:days.in:the 22d. year of the reign. of Henry the eighth 
from the Conquelt by the grace of God of England, Aran 


king, defender of the faith, and lord of Jreland, before Re 


bert Brudnel, Anthony. Fitzberbert, Thomas Englefield, and 
Milliam Shelly juſtices, and other faithful men of the lord 
the king then there preſent, between Robert Dormer eſquire, 
John Baldwin eſquire, FJohn- Goodwin, gentleman, Peter 
Dormer. gentleman, and Henry Cooper : complainants, and 
Thomas Smith brother and heir of John Smith, and V illian 


Smith ſon and heir apparent of the ſaid Thomas, deforceants, 
of the manor of Me in Marſb with the appurte - 


nances, and of 100 acres of land, 40 acres of meadow; and 


20 acres of paſture with the appurtenances in Mary, 


whereot a plea of covenant was ſummoned. between them 

in the ſame court, viz. that the aforeſaid Thomas and Mi. 

{tam have acknowledged the aforeſaid manor and — 
> wi 
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ter 


with the appurtenances: to be the right of the faid Robert, as 
thoſe. which the ſame Nobert, Jahn, Jahn, Pater, and 
Henry have of the gift of the aforeſaid Thomas and William, 
and them have remitted and quit-claimed from them the 
ſaid Thomas and William, and the heirs of the ſaid Thamas, 
to the aforeſaid Robert, Fobn,. John, Peter, and Ham and 
to the heirs of the ſaid: Robert for ever. And further the 


ſame Thomas and William have granted for themſcives and 


the heirs of the ſaid Thomas, that they will warrant to the 


. aforeſaid Robert, Jobn, Jobn, Peter, 'and Henry, and to 


the heirs of the ſaid Robert, the aforeſaid manor and tene- 
ments with the appurtenances againſt all men for ever. 
And for this acknowledgment, remiſe, quit- claim, warran- 
ty, fine, and agreement, they the ſame t, Jobn, John, 
Peter, and Henry have given to the afarcſaid Themas and 
William Gol. ſterling. Buck. according to the form af the 
ſtatute, the*firſt proclamation was made the 23d day of Aay 
in the term of Fafer in the 22d year of the king within 
written, the ſecond proclamation the 25th day of May in 
the ſame term, the third proclamation the 28th day of Adoy 
in the ſame term, the fourth 3 the 3oth day ot 
May in the ſame term, the fifth proclamation was made the 
4th day of Ju in the term of the Holy Trinity in the 22d 
year of the king within written, the ſixth proclamation the 
6th day of July in the fame term, the ſeventh proclamation 
the 8th day of July in the ſame term, the eighth proclama- 
tion the 1ith day of Jui in the ſame term, the ninth pro- 
clamation was made the 22d day of November in the term of 
St. Michael in the-22d year of the king within written, the 
tenth proclamation the 24th day of ,November in the ſame 
term, the eleventh proclamation the 26th! day of Nowember 
in the ſame term, the twelfth proclamation the 2th; day of 
November in the ſame term, the ghirteenth proclamgtion 
was made the 6th day of February in tlie term of St. Hillary 
in the a ad year of the king within written, the fourteenth 
proclamation the 8th day of February in the ſame term the 
biteenth proclamation the ioth day of February in the ſame 
term, the ſixteenth proclamat ion the 13th day of | 

in the ſame term. Which ſaid  firie in form aforeſaid was 
levied to the uſe of the aforeſaid Reba Dormer, and of his 
heirs, whereby the ſame Robert was ſeized of the tenements 
within written with the appurtenances in his demeſn as: of 
fee, And being ſo thereof ſeized, he:the ſame Robert Dormer 
his eſtate thereof, continued five years next following after 
tbe” proplamatiotis in form aforęſaid made, without any en- 

ae try 


try, claini, or occupation upon him org t hum mite 
o obtained by the aforeſaĩd maſters or governors and com- 
monalty of the myſtery afureſaid, or by any perſon or pet 
ſons. whatfocver.. And after wards, and before the within 
written time of the treſpaſs and ejeſtment + within ſpeti 
fiedswithin\ſuppoſedt6ibeidone,. the aforeſaid Robert: Dorme 
of tho tenemen aforeſaĩd with the appurtenances: in form 
aforr ſaic being ſeineu / a the ſame: tenements: with tlie: ap. 
purtemances'enfcoffed one Milliam Howell, to have and! to 
holdithe ſaidtehements/with the appurtenances to the afore- 
ſaid Witham Hows!'\anthto! his heirs for ever. By virtue of 
which feoffment the aforefaid Miiliam Hotel was ſeized: of 
the ſaid- tenements: with the appurtenances in his demeſn a4 
of fee. Arid. being ſo thereof ſeized, the ſame: Willian 
Howel afterwards, and before the within written time oſ the 
trefpafs and ejectment within ſpecified within ſuppoſed to be 
done, viz. the laſt day of November in the year of the Lord 
159% made and declared his teſtament and laſt will in vr 
ting, and by his ſame laſt will gave and bequeathed the to 
nements within written with the appurtenances, by the 
name of all his lands and tenements in the pariſh of Marſh, 
to one hn Howel his eldeſt fon; and tothe heirs of his: bo- 
dy lawfully begotten, and for default of ſuch iſſue, the re: 
mai nder thereof tothe aforeſaid Henry Howe! now defen. 
dant, by the name of Henry Howl his: ſon, and to the hein 
of his body lawfulhy begotten. And afterwards, and befot 
the within written time of the treſpaſs and ejectment within 
ſpeciſied within ſuppoſed to be done, the aforeſaid: Milliu 
Hoꝛuel at Wefthuryaforcfaid' died of the tentments aforeſaid 
in form afore ſaid ſeigod, after whoſe death. Fobn Hetuel ini 
the tenements aforeſaid! with the appurtenances- entered; 
and was thereof ſeized in his demeſn as! of fee - tail. And 
being ſo thereof ſeized, the ſame John Howel afterwards, 
and boͤfore the within written time ot the treſpaſs and cjeds 
ment within ſpecified within ſuppoſed to be done, of ſuci 
his eftate at We/tbary aforeſaid died theteof ſeized, without 
heirs of his body iſſuing ; after whoſe death the aforeſaid 
Millim Feriman and Robert Sadler, maſters or governon 
and the commonalty of the myſtery aforeſaid, the roth' day 
of September in the idth ar of the reigu of the lady the 
quren now, made their: certain writing ſealed with theit 
tommon ſeal, in theſe words: To all the faithſul Wo 

Oben io whom this preſent writing ſhall come, Milliai here 
„ Feriman and Robert Sadler maſters: or nors of tht 
a mmonalty of the myſtery of cooks of enden, other 


66 callec 


« xy, greeting in the Lord eternal. Know ye that we tlie 
«© aforeſaid maſtersor:governors and the commonalty of the 
< ſaid myſtery have ordained, conſtituted, authorized, and 
<« deputed by theſe: preſents our beloved in Chriſt Richard 
% Hodges our true and lawful attorney to enter in our right, 
(„ ſtead, title, and names into one meſſvage with the ap- 


«© ©, A £% 


% 
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Auch aforeſaid, that the meſſuage and tenements aforeſaid 
ud Un the declaration within written ſpecified, and the tme(- 


je@+ {ages and tenements in the aforeftid writing to the afore - 
ſoch id Richard Hodges as is aforeſaid made, are one and the 
bon ane, and not others nor divers. And that by IE of the 
reſad ame writing, the aforeſaid Richard Hodges in that writing 
rnonamed, the within written 13th day of September in "the 
dich year aboveſaid, at Marſb aforefaid, into the meſſuage 
y/theſithin written and other the premiſſes with the appurte- 
{ances entered, and them to the uſe of the laue malte or 


prernors and commonalty claimed, and the poſſtſion 
roof to their uſe took, and the writing aforeſaid wih the 
mmon ſeal of the faid maſters or governors "aniJ* com- 
onalty of the myſtery aforeſaid, containing in it ſelf the 

MN | | NE ; form 


* 


fied for the aforeſaid term of five years to begin from: the 


ſame maſters or governors and commonalty of the myſt 


4 


appurtenances entered, and was thereof poſſeſſed until u 


form and words of a demiſe of the tenements within ſpeei. 


feaſt of Faſter then laſt paſt, ſcaled, and as the deed of the 


aforeſaid then and there to the ſame Edmund Croft delivered, 
which ſaid writing follows in theſe words: © This inden- 
6c ture made the 13th day of September in the 18th year « 
« the reign of the moſt excellent princeſs our lady Elias 
c beth, by the grace of Gd of England, France, and Ir. 
c land queen, defender of the faith, &c. between Willian 
&« Feriman and Robert Sadler, maſters or governors and the 
« commonalty of the myſtery of cooks of Lenden, other. 
« wiſe called William Feriman and Robert Sadler citizen 
ce and cooks of London, maſters or governors of the myſtery 
of cooks of London, and the commonalty of the fame 
«« myſtery, of the one part, and Edmund Croft of Aa. 
« in the county of Bucks of the other part, wit neſſeth, tha 
& the aforeſaid maſters or governors and the commonaly 
« of the myſtcry aforeſaid have delivered, granted, and u 
« farm let, and by theſe preſents do deliver, grant, and to 
«« farm let to the aforeſaid + Edmund Creft* one meſſuag 
« with the appurtenances in Marſh aforeſaid, late in th by 
ce occupation of the aforeſaid Edmund, and all the land 4 
« meadows, leaſows, and paſtures with the ſame meſſuy: 
« occupied in Marſh aforeſaid. To have and to hold th 
i meſſuage aforeſaid and all other the premiſſes with th 0 
«« appurtenances to the aforeſaid Edmund and to his aſſign 
« from the feaſt of Eafter laſt paſt unte the end of five yen 
* from thence next following. Yielding therefore yeat) 
tc tothe aforeſaid maſters or governors and the commonaly 
aof the myſtery aforeſaid, and to their ſucceſſors, 10). a 
« the feaſts of the Nativity of St. Jobn Baptiſt and of 4 
„ Saints, by equal portions, and the beſt beaſt of the afor 
« ſaid Edmund at his death, in the name of a heriot, if it 
«© ſhall die within the term aforeſaid. In witneſs wheres 
«« to one part of this preſent writing indented with th 
ic aforeſaid Edmund remaining the aforeſaid maſters or gt 
* vernors and the commonalty of the myſtery aforeli 
«© have put their common ſeal aforeſaid, and to the otbe 
„part with the aforeſaid maſters or governors and the con 
« monalty aforeſaid remaining the aforeſaid Edmund ha 
<< put his ſeal; Given the day and year firſt aboveſaid. 
By virtue of which ſaid indenture and demiſe the aforels 
Edmund Croft into the tenements within written with ti 


* 


SU SPNES>S2 EY Dime moepbmh.s =. 


with! 


within write Homy Howel the aforeſaid 14th day of feh- 0 
tember in the 18th year aboveſaid into the ſaid tengments 75 


with the appurtenances entered, and the. ſaid Edmumd from 
bis farm aforeſaid thereof (his term aforeſaid then not end- "i 
) <jcRed, expelled, and amoyed, and the ſaid Edmund * 
from his poſſeſſion thereof held ont and yet doth hold out, | 
. 28 the aforeſaid Edmund within againſt him complains. 
But whether upon the whole matter aforeſaid the demiſe „ 
; aforeſaid by the aforeſaid William Feriman and Robert „ 


Sadler maſters or governors and the commagalty of the WP 
myſtery aforcſaid to the aforeſaid Edmund Croft of the te- 
nements within written with the appurtenances in form 
aforeſaid made be nd, . and valid An or or 
not, the jurors aoreſaid are wholly ignorant, and they 
thereof 40 advice of the juſtices and of the court, 0. 
And if it ſhall ſeem to the court of the lady the queen that 
that demiſe is good, ſufficient, and valid in law, then the 
jurors aforeſaid ſay upon their oath, that the aforeſaid Henry 
Heel is guilty of the treſpaſs and ejectment within ſpeci- 
fied, as 9 3 Edmund within hath, alledged, and 
then they aſſeſs the damages of the ſaid Edmund by occaſion 
of that treſpaſs and ejectment (beſides his coſts and charges 

him about his ſuit in this behalf expended) at 10s. 
and for thoſe coſts and charges at 40s. But if it ſhall ſeem 
to the court of the lady the queen that the demiſe aforeſaid 
by the aforeſaid William Feriman and Robert Saaler to the ; 
aforeſaid Edmund of the tenements within written in form p 
aforeſaid made is not good, ſufficient, and valid in law, | 
then the ſame jurors ſay upon their oath aforeſaid, that the 
aforeſaid Henry Howel is not guilty of the treſpaſs and cjeQ- 
ment within ſpecified, as the ſame Henry Hotuel within hath 
aledged. But becauſe the court of the lady the queen here 
is not yet adviſed of giving their judgment thereon, day is 
given to the parties aforeſaid before the lady the queen at 
Weftminfler until Friday next after the morrow of the Holy 
Trinity to hear their judgment thereon, becauſe the court 
of the lady the queen here thereof not yet, &c. | 


HE caſe as it war found by the jury was thus. King | JF. | 
T Edward 4. by his letters patent, bearing date the Fr BS, 
lich day of June in the 22d year of his reign, granted to 1 

| | the incorporated 


the name of two maſters or governors and commonalty of the myſtery of ck of => 
id they bargained aud ſole lard by the name of A. B. G. and D. maſter and wardens of the 


tor myſtery of che cooks of Lendon, to R. D. ard adjudged that the corporation was py 


| Iſibel, maſter and wardens of the craft or myftery of cooks 


named in the indenture, and that the bargain and ſale was void by reaſon thereof, and there 
fore that the bargaivee by his entry was 1 difſeizor. 8. C. Shep. Prad. Counſ. 103. Vin. Abt. 
tit. Corporations G. 4. pl. 7. Vide Lane 18. Dy. 150. pl. 84. 

Note, (Reader) that ſuits to avoid grants upon the account af miſnomer are Wess 
and a ſhameful thing it is that when grantees or leſſe:s, who for the moſt part are 
perſons, have paid great fines, corpora · ions, who are preſumed beſt to know their na of 
foundation, ſhould go about to avoid their oven grants under their common ſeal ae ſu h 
flight miſtake. Aud therefore the judges onght in theſe caſes (as generally they do) to male 
ſuch conſtructions, if they may, that the gran's may ſtand good, Gouldſb 122, Gawd: 
However it ſeems that in ſuch caſe remedy may be had in the court of chancery, for the lord 
chancellor ſaid it was fit to help ſuch leaſes there, if for reaſonable time, and made 


conſideration, 


Tothil 228, pl. 100. 


ty of the city aforeſaid ffbuld be in reality and i name due 


ſhould have perpetual ſucceffion, 'and a common ſeal to 


27 were ſeized of the tenements, in which the treſpaſs 
an 1s of 


1 


Trinity Term 20 Elizabeth, tl B. R. 
the goed and free men of the myſtery ef eolts Gf rhe City 
of Lindon, that that myſtery and afl men of the ume myAs- 


body and one commonalty perpetual. - And that two'ptin- 
di Hs of the ſame rt „ with the unanimeòs att 
of 12 or 8 perfons at leaſt of that commonaſty moſt ex pen. 
enced in the myſtery aforefaid, might every year ele&t and 
make out of that commonalty two maſters or governed moi 
experienced in the ſame myſtery, to overlook, dire@, and 
govern the myſtery and commonatry aforeſaid, and all men 
of the fame myſtery, and the bofinefs of the ſame for ever. 
And that the ſame. maſters or governors and commonalty 


ferye the buſineſs of the ſaid commonalty. And that whe 
and their ſucceſſors for ever ſhould be perſons fit and capi 
to purchaſe and poſſeſs in fee and perpetuity, lands, tene. 
ments, rents, and other poſſeſſions whatſoever. And thit 
they, by the names of maſters or governors and common- 
alty of the myſtery of cooks of London, might implead and p 
he impleaded before any judges whatſoever, in any couts 
and actions whatſoever, es By virtue of which letters pe- . 
tent the free men of the myſtery of cooks of Lenden were 
incorporated by the name of maſters or governors and com- 0 
monalty of the myſtery of cooks of London. And afterwatds p 


nd ejectment is ſuppoſed to be done, in their demeſn as 
fee, in right of their corporation. And they being ſo ſeized, 
Tahn Johnſon, Matthew Robinfon, Fohn Birch, and Ralph 


of Londen, and the commonalty of the ſame craſt or myſte- 
ry, and one hn Lawrence, the laſt day of November in 
the 21ſt year of the reign of king Henry 8, by an indentore 3 
{ſhewn forth) made between them, by the name ef Pon tw 

| 1H 0 | chase ter 


illit te 


apon 
otherwiſe not. 1 Jac. 1, Cury 44. 32 & 33 Eliz. Lord Audley v. es N 


) 
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Croft verſus Howel, in B. R. 1 - 
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ehe ſan the younger, + Matthew Robinſon, Fobn Birch \ 

255 Ifwel, maſter and wardens of the ok for myſtery of [+537] | 
the Cooks of London, and by the name of the commonalty 

of the ſame craft or myſtery, and by the name of John Law- 

rence, of the one part, and Robert Dormer of the other part, 

bargained and ſold the tenements aforeſaid to the ſaid Ko- 

bert Dormer, By virtue of which bargain and fale the faid 

Robert Dormer into the ſaid tenements entered, and was 

thereof ſcized in his demeſn as of fee. And he being fo 

ſcizcd, à fine was levied in Eaffer term in the 22d year of 

king Eoary 8. between the ſaid Robert Dormer and four others 
complainants, and Thomas Smith and his ſon deforceants; by 
| which fine Smith and his ſon acknowledged the faid tene- 
ments to be the right of the ſaid Normer, as thoſe which he 
| and the four others had of their gift; and proclamations 
were thereypon accordingly made, which fine was to the ufe 
x of the ſaid Dormer and his heirs, whereby the ſaid Dormer 
t was ſeized of the ſaid tenements in his demeſn as of fee, and 
4 continued his eſtate five years next after the ſaid proclama- 
d tions, without any entry, claim, or action upon or againft . 
bim made by the ſaid maſters or governors and commonalty 
4 of the myſtery aforeſaid, or by any other. And afterwargs, 
re 
n- 
ds 
iſs 


» 


viz. the 1oth day of September in the 18th your of the reign 
of the preſent queen, the ſaid maſters or governors and com- 
monalty made a letter of attorney to one Richard Hedges to 1 
:enter into the ſaid tenements, and to deliver to the plaintiff | 4 
of WW upon the land the deed of leaſe ſpecificd in the count, 26 : 
ed, their deed, who accordingly did ſo. And the defendant hav- "i 
Iph ing an eſtate by conveyance under the eſtate of the ſaid Dor. 


oks. mer, (which was ſhewn in certainty) ouſted the plaintiff. 
ſte- Upon which the jurors prayed the diſcretion of the juſtices. 
in And the matter was argued many times at the bar, ſed non 
ure interfui. And at laſt the juſtices unanimouſly agreed upon 
Palm two points. The firſt was, that when Dormer entered af- 


ſus ter the bargain and ſale made to him, he was a“ diſſeizor to e Rol. A. 160. 

| the corporation, becauſe the corporation was miſnamed in Cro. C. 306. 

the indenture of bargain and ſale, whereby the bargain and 

ſale and the indenture were void. For the grant of king Bad- 

ward 4. to the Cooks was, that two principals of the eom- 

monalty, withthe aſſent of 12 or of 8 at leaſt of the ſame com - 

monalty, might annually elect and make out of the ſaid 

commonalty two maſters or governors in the ſame myſtery ; 

and that the ſame maſters or governors and commonalty 

ſhould have perpetual ſueceſſion; and that they and their 

ſucceſſors ſhould be able and capable to purchaſe and poſſeſs 
Pax T II. U "> 
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in fee and perpetuity, lands and tenements ; and that they 

might implead and be impleaded by the name of maſters or 
governars and commonalty. So that by this grant there 

ought to be two maſters or governors. And the indenture 

of bargain and ſale to Dormer was made between John Jobn- 

fon, Matthew Robinſon, John Birch and Ralph Ifwel, maſter 

and wardens of the craft or myſtery, &c. So that there are 

four named by their proper names, and maſter is added at 

the end in the ſingular number, which cannot be referred 

to them all, nor to two of them, for maſter and maſters 

&) 10 Co. 103. (a) is not the ſame. And if maſter ſhould be referred to all 
four (which it cannot poſſibly be) then there would be four 

maſters, whereas the charter warrants only two, ſo that the 
number would be greater than is warranted by the charter. 


And if maſter ſhould be referred to the laſt perſon named, viz. 


to Jwel (as of neceſſity it muſt,) then there are not maſters, 
and the plural number is material in the caſe, becauſe two 
will govern better than one. So that for want of the plural 
number, the name of the corporation given in the inden- 
ture, viz. maſter, is not warranted by the charter. 

Alſo in the indenture they are called maſter and wardens, 
whereas warden is not in the charter. And if ſo be that ge- 
vernors had been put inſtead of Wardens, in order to purſue 
the charter, yet they ought to have been called maſters or go- 
33 ſo that the word (or) ſhould have been put inſtead 

of (and). N 3 5 
(0% S, P. Moor (35) But as to the words /of the craft or myſtery of the Cool. 
E. Lane IS. of 2 which are put LF Sip du Nac e words 


© + 0 Humgy (and the commonalty), and as to the word (craft), which is 
159, 166. put as well before the word (commonalty) as after it, they 


jeemed to the juſtices to be ſurpluſage, which ſhould not 

hurt the bargain and ſale, nor make the indenture void. 

(c) And. 208. Far {craft) and (my/tery) are words of the (c) ſame ſenſe, 
r the putting them hefore the word (commonalty) is but to 
ew of what niyſtery they are maſters or governors, which is 
more than neceſſary, for if they had been called maſters or 

governors and commonalty of the myſtery of Cooks of Lon- 

” don, thereby it would have been known of what myſtery they 
were maſters or governors, for the word (my/tery) there put 

would have ſhewn certainly that the myſtery to which they 

were. maſters or governors, and the myſtery whereof the 
commonalty conſiſted, was of the Cooks of London. So that 

{the words craft or myſtery) being put before the word (com- 

monalty) are but words of abundance, which do not deſtroy 


the name given to the corporation.. But that which _ 
ant 


fine levied to Dormer (who had an eſtate of freehold and fee) A fine with | 


was made for the public good, and to ſettle and quiet the in- 


Croft v#rſu7 Howel, in B. R. 


and vitiates the name given to them in the indenture is the 
other matter above-mentioned; which makes the bargain and 
ſale and the indenture void. From whence it follows that 
when Dormer entered, he was a diſſeizor to the corporation, 
inaſmuch as he claimed an eſtate or intereſt which was not 
given to him by the indenture, for which reaſon he ſhall not 
pr adjudged a tenant at will or at ſufferance, but a diſ- 
eizor. „ ee . n o e 3:06 ol bet fot . 
As to the ſecond point, the court were of opinion that the 
and to the others, and the continuance of the poſſeſſion in att 
+ Dormer for five years aſtet the fine, barred ———— — 97 
by reaſon of their non- claim within the five years. For they [ + 538 ] 
had an abſolute eſtate in fee ſimple, and might have given the = 3 
land to another without the aſſent or agreement of any other, ot 4 roger 
and might have had a writ of right, for which reaſon their 24. a bar ta- 
non-claim ſhall bind them. And the ſtatute of 4 H. 7: of fines ſuch corporati- 
ons as have an 
heritances of the ſubjects of the realm. And therefore the — 


ſenſe of it ought to be largely extended to the benefit of thoſe in their pol- 


who are in poſſeſſion of land, and to the deſtruction of the — Poon © 
right of thoſe who have right, and are remiſs in making a writ of right 
their claim. (a) For the intent of the act was to favour thoſe thereof, as 
who had eſtates by fine, and to hurt thoſe who bad right, rn ar and 


commonalty, 


and neglected to purſue it within five years. (4) And there- dean and chap- - 


fore although the words of the act ſeem to bar only natural ter, colleges, 


perſons and their heirs, becauſe they do not ſave any right ce: but Bot to 
but to men and their heirs, and no mention is ddd of any „ 


| have no 
corporation, or of ſucceſſors, yet it was the intent of the abſoluce eſtate 


makers of the act that it ſhould be extended to corporations, ? their x 
and to their ſucceſſors, if they are ſuch corporations as ons WO : 


have of themſelves abſolute eſtate and authority,” as mayor incumber 
and commonaſty, dean and chapter, colleges, and ſuch like. tbem without 


For as they have power to take lands and tenements, ſo r mo 


ought they to have care to defend them, and they and their maintain a 
ſucceſſors ought to make their entries and claims to avoid writ of ri : 
fines, as other men and their heirs ought. And if cor pora- apo. nb; 


tions ſhould not be included in the ſtatute of 4 H. 9. many biſhops, deans, 
troubles and miſchiefs would happen in their poſſeſſions, parions, vi- 


which would be leit without remedy or reformation, and an — = 8. 


act of parliament which reforms a common miſchief Ought P. 11 Co. 69. 
to be extended ſo as to extinguiſh the whole miſchief. 80 b. 71. a. 1 Rol. 
| U 2 , I here R 15 3 160, 
| 9 
| x. Symb. pt. 2. 
fo, 66. b. Crompt. J. C. 20. b. Shep. Pract. Counſ. 50. 74. 76, 103, tog. Watt. — la- 
cumb. 437. Vin. Abr. tit. corporation · K. 3. pl. 6. tit. fine U. pl. 3. 4, 6. | 


% 2Rol. R. 252.1 Leon. 84 fer periam ] Comb. 73. Ante 369 (g). (5) 1 Leon. 94. 
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here ihe act of 4 H. 3. which is an a& of convenience in that 
it brings public repoſe to inheritances, ought to be er- 

tended to bind corporations which, neglect to make their en- 

tries or claims or to bring their actions within the time li- 
mited by the act, viz, within five ears. 8 
Gun Co. 7, J (e), But if a biſhop, dean, parſon, vicar or prebendary, or 
a. Crompt. J. ſuch like, do not make their entry or claim, nor bring their 
C, 20. b. Shep · action to avoid a fine within five years, but are remiſs and 
Heese Wet, negligent for all that time, yet their ſucceſſors, ſhall not be 
; a Ta bound for ever, becauſe they have no abſolute eſtate or au- 

bi Ante 


375 (ch, by the not doit hings to bind their poſſeſſions without having the al- 


reporter. 
- 
PY Cx * * 9 
. k . 


© 2 .&5 2 # 


297 (2-1 Rot. R. 
160, fa. Vin. 


fand or houſe which is appurtenant to his office, and the dil 
ſeizor levies a fine with proclamations, every officer one 2 
ter another ſhall have five years, but he that ſuffers the fire 
years to paſs is bound for the time that he is officer. 

And beeauſe in the principal caſe the letter of attorne) 
made to Hodges to enter into the premiſſes, and to deliver th: 
leaſe to the plaintiff, was void, for that the corporation wa 
bound by the fine and five years non-claim, and ſo had 10 

right, intereſt, or power in the land at the time when the) 
gave the authority to the attorney, and conſequently 2 
OTE 7  — elaime 


Cͤ!raoſt wprſus Howel, i 4 
2 Xt {i} W/W, owel, in B. R. 1 


9718 * Las: 4 | 
claimed, by the plaintif was yoid, judgment was afierwards 
eee 


* 
1 — 
* * 


At which day before the lady the queen at Ffminfler 
came the . aforeſaid by 7 heir attornies Ky — 
Whereupon all and ſingular the premiſſes being ſeen, and 
by the court of the ſaid lady the queen now here more fulh 
underſtood, and mature deliberation being thereupon had, 
for that it ſeems to the court of the lady the ucen now here 
that the demiſe aforeſaid by the aforeſaid William Feriman 
and Robert Sadler maſters or governors and the commonalty 
of the myſtery aforeſaid to the aforeſaid Edmund Croft of the 
tenements aforeſaid with the appurtenances in form afore- judgment. 
ſaid made, is not good, ſufficient, nor valid in law, it is 
conſidered that the aforeſaid Edmund take nothing by his 


bill aforeſaid, but for his falſe claim thereof be in mercy ; 


ood that the aforeſaid Henry Howel. go thereof without day, 


In the argument of this caſe two other points were moved, 
the firſt of which was, if by the bargain and ſale by the cor- 
poration they might be ſeized to the uſe of Dormer the bar- 
gaince. (e) For it was ſaid that no corporation can be ſeized 
to uſe, for none can have confidence committed to him but 
a body natural, who hath reaſon, and is capable of confi- 
dence, and may be compelled by impriſonment, by the or- 
der of the chancellor of England, to perform the confidence, 
for that is the way which the party ſhall take to have it per- | 
formed, i and no corporation which conſiſts of many can cron + 4. 
be impriſoned, and their natural body ſhall not be impri- Shep. md. 
2 the offence of their body corporate, which is ano- Counl. 104. 
ther Yo | ; PR r 24" Of 


+ (a) The other point moved was, whether Dermer the [t 539] 


(e) S. P. Ante 
102, 103. 


bargainee ſhould have a fee-fimple in the uſe, or but for life 


only, becauſe the bargain and ſale was made to him, and no (+)Shep. Prot 1 
mention was made of his heirs. ; Vichy 55 f 


But the judges made no reſolution upon theſe points, be- H. 424. 


cauſe if the bargain and ſale was void by the miſnomer of 


the corporation, and Dormer was a diſſeizor by his entry, 

then theſe points cannot come in queſtion, nor does the re- 

cord miniſter any cauſe to diſpute them, © 
And note, as touching fines levied at the common law 


by a prior or parſon, and how far they were effeQual, to 


| bind 


Paramour verſus Yardley, &c. in B. R. 
4 ö . x * , 


bind their ſucceſſors, theſe caſes. were confidered, viz: 
M. 38 Ed. 3. 33. a. Bro. Fines 45. T. 11 H. 4 68. b. 
Bro. Fines 38. 12 H. 4. 41. pl. . 21. pl. 13. Bro, 


2 4 
+ 3 4 


A brief report of a judgment, and of the cauſes thereof, given 
in 7 ne, Bench fo Hillary Ho in oy 449 f the 
reign of queen Elizabeth, upon a ſpecial verdiet found in a 
bill of treſpaſs brought by Richard Paramour againf{ Ra- 
phael Yardley and George Smart, for breaking his houſe 
and cloſe called the manoy-houſe and park of Drayton- Baſſet 
at Drayton-Baſſet in the county of Stafford. And the record 
_y among the records of Michaelmas term 19 & 20 


— 


1 5 Rot. 194. 5 


Leſſee for | WME gs was aſſigned to be done the 19th day of 
eee December in the 19th year of the reign of queen 
term to his a - met Ws 7 , 
fon, and fur- | E/tzabeth, with continuance until the 15th day of May 
ther ſays that next e And the defendants pleaded not guilty. 
* np dem And the jury found that one William Robinſon was PR 
have the occu- Of the places, in which the treſpaſs was ſuppoſed to be done, 
pation and by force of a leaſe for 77 years, which commenced at the 
rofits of the feaſt of St. Michael the archangel in the year of our Lord 
ſe during bas ee atop 8 5 W 
the minority 1 560. And by his teſtament in writing, made the 15th 
of his ſon, ro day of September in the 4th year of the reign of queen Eli. 
* zabeth, he gave all his leaſes to Themas Robinſon his eldeſt 
fits he may FR | SEE TE IS ſon, 
educate his | | 5 ee a . NT 
children, and ſee his laſt will performed, and he makes her his executrix, and dies; after- 
wards ſhe proves the will, and ſells the term to a creditor of her huſband's before all the debts 
-are paid, having other goods in her hands ſufficient to pay the debts and funeral expences : 
$he educates the iffues after her huſband's death until her own death: The ſon comes to his 
full age, and enters into the premiſſes, and his entry adjudged lawſul. 8. C. C J. C. 
64.3. Vin. Abr tc, Deniſe T. vl 31. And fee 8. F. Mich. 5 % 26 Eis. By, 36 
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ſon, to have and to hold to the ſaid Thomas during all the 
term which he had to come therein, if the ſaid Thema: 
ſhould ſo long live; and if he ſhould die before he had iſ- 
ſue of his body, then he deviſed all the ſaid leaſes to ® John 
Robinſon his youngeſt ſon, and to his aſſigns, during all the 


| years then to come, if he ſhould ſo long live, and have iſſue 


—— « * 


wife ſhould have the occupation and profits of all his lands 
and leaſes until the ſaid Thomas ſhould come to his full age 
of 21 years; and if the ſaid Thomas ſhould die before he 


*1 Rol. R. 331, 
chis deviſe to 
Jabs is ſaid by 
CY, is | 3 HOY 12.9% Coke to be a 
of his body. And he limited remainders over. And 'tur- poſſibility upon 
ther he ſaid that it was his will and intent that Grace his 3 ty, 


came to ſuch age, then until the ſaid Fohx Robinſon ſhould 


come to the age of 21 years, to the intent that ſhe, with 
the profits of his lands and leaſes, might educate his iſſues, 
and ſee his laſt will performed in all points. And he deviſed 
further to Dorothy his daughter 600/. to be paid at the day 


of her marriage, and divers other ſums he deviſed to divers 


others. And he made the ſaid Grace his wife his ſole exe- 


cutrix, and died poſſeſſed of the ſaid leaſe, the reverſion of 


the tenements belonging to the queen and to her heirs. 
+ And they found further that the ſaid Grace, having taken 
upon her the burden of the teſtament, entered into the faid 
houſe and ps and was thereot poſſeſſed. And ſhe being ſo 
poſſeſſed, t 


e12thday of May in the 6th year of the reignofthe 


hy" queen, by her deed granted to one Wilgfort Tanfield 


er fiſter all the ſaid term, and all her intereſt, right, and 
title in the premiſſes, to have and to hold to her during all 
the years in the leaſe then to come. And they found that 
the ſaid Grace, at the time of the ſaid grant, had goods 


and chattels of the ſaid William Robinſon in her hands ſuffi - 


cient to pay all the debts and funeral expences of the ſaid 
William Robinſon, beſides the ſaid leaſe. But they found 
that a debt of 100/. due by the ſaid William Robinſon was 


payable and not paid at the time of the grant made to the 
ſaid Wilg fort. And further they found that the ſaid Grace 


had educated and maintained the iſſues of her ſaid huſband 


all the time after the death of the ſaid teſtator, and during 
her widowhood ; and that afterwards the ſaid Grace took to 


huſband Simon Harcourt, and died. And afterwards the 
ſaid Thomas Robinſon entered into the ſaid houſe and park, 
and was thereof poſſeſſed. And being fo poſſeſſed, he the 
zd day of March in the 17th year of the reign of the pre- 


ſeot queen, (then being of the age of 23 years) granted the 


ſaid houſe and park, and all his intereſt and term of years 


in them, to Richard Paramoyr the plaintiff, by virtue 
whereof 
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whereof be entered, and was poſſeſſed uptil the defendants, 
as ſervants to the ſaid Thomas Robinſon, and by his com- 
mand, entered and did the treſpaſs. And upon this matter 

N the Jurers praycd the advice of the court, and if the court 
ſhould adjudge that the defendants were guilty, then they 
aaͤſſeſſed damages to the plaintiff for the treſpaſs at 200. and 
for his coſts 205. and if otherwiſe, then they ſaid that the 
„ „// CINE EE GEE 
And whether judgment ſhould be given for the plaintiff, 


7 
” 


* 


; Brograve on the part of the plaintiff, and by Beaumond the 
8 elder on the part of the Dee And now this preſent 


to Grace the wife 


Par the deben- inen a8 4 legacy, it way objetted that the limitation or giſt 
dents. . 


another clauſe ſo that the ſubſequent words, by which he gave 10 Grace the 
deviſes to his OCCUPation and profits of all his leaſes during the minority 
wife the ofcu- of Thomas, were repugnant to the firſt words whereby the 
uche leaſe was deviſed to Thomas ; for if Thomas ſhould have the 
during teaſe, therein he ſhould have the occupation and profits 


wife, and af · the term by the executrix to 1 hrs ſhall bind Thomas, and 
r conſequently the title of the plaintiff, who claims under 
that both may T homgs, is not good. 2 e e | 
ſtand. 8. P. Crempt. 7 C. ha. a. Swinb, 198. Nelſ. Lex Teſtam. 291, 554, 1 Finch 
49. 2 Finch 69. And ſee the like conſtruction made Ante 523, Welcien v. Ellington, and war: 
| Hy caſes there put upon this ground. ES III | | | 
E Centre for Againſt which it was ſaid on behalf of the plaintiff, that 
the plaintiff. () words in wills ought to be ſo favourably expounded that 
(a) Fortefe, the intent of the teſtator appearing in the will may be pet, 
Rep. 25. 2 P. | | for 
a tit. Deviſe F a. pl. 5. Ante 162 (m) | (d) (a) and che back 
„10. . | . . 41 . a 
— 3 162 4 3 323 () 3 
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;rmed in every point, and not a jot be confounded. To _ 
which end it is the office of judges to marſhal the words of 
ills; and the more ſo if it be conſidered that wills are for 
ne moſt part made in the party's laſt moments, when he 
das not time to apply to or adviſe with counſel in the law, 
nd that teſtators themſelves in general are unacquainted 
ith the law, and know not how to put their words in their 
roper order, for which reaſon their ignorance and ſimpli · 

ity demands a favourable interpretation of their words. 
Then to apply this doctrine to our on caſe, it appears 
o be the intent of the teſtator that bis wife ſhould have the 
dccupation and profits of the premiſſes during the minority 
df Thomas his ſon, and that afterwards Thomas ſhould have 
he leaſe. And in order to make this intent take effect it 
s the office of the court to take that part firſt which comes 
aſt, and that laſt which comes firſt in the will ; as if the 
eſtator had ſaid that his wife ſhould have the occupation 


and profits of the land in leaſe during the minority of T- 
; as, and that Thomas at his ful! age ſhould have the leaſe. 
1 And the words being ſo placed will anſwer the intent of the 

e eſtator, and agree with the la. 17 8 

4 And this is nothing more than is frequently done by the 


ommon law in decds and ſuch other acts, for when divers 
hings are appointed at one ſame inſtant, and the one can- 
ot take effect without the other, the common law will ad- 
judge that to precede, and that to follow, which properly 
ought to precede and follow, in order to make the intent of (5)S.P.! Leon. 
he parties take effet. (þ) As if a diſſeizor makes a leaſe en Rü. 
for years; and afierwards he and the diſſeizee releaſe by one 125. Vin. Abr. 
n- Weed to the tenant for years, there the law will adjudge the tit. Releaſe. K. 
e · ents” 3 3 firſt to _ _ and afterwards *P-& _ 

the releaſe of the diſſeizee to take for there is no pri- co. Liu 
ul = nor (c) eſtate in the leſſee upon which the releaſe of the — | 
je- difſeizee _ enure, unleſs it be taken that the releaſe of the | 
of Wl difſeizor firſt enured, and afterwards the releaſe of the diſ- 
a hs oo IS is exe 1 2 _ 1 | 

o MW judges. what thing precede, and what . | 

5 {d) And ſo if tenant for life makes a leaſe for years, and 2 48 
och the tenant for life and the teverſioner in fee confirm the a. 2. pl. 36. 
* eſtate of the tenant for years to have the land to him and to his | 
heirs, there he ſhall 4 have the fee, becauſe the law will adjudge ,,, _. 
hat Il theeſtate of the tenant for life to paſs firſt, and afterwards the el- L541] 
hat tate of him that had the fee, ſo that the leſſee may have priviti y,, 
der. E 5 


Hillary Term 21 Elizabeth, in B. R. 


OM large his eſtate. (a) And ſo if tenant for 30 years makes 
«) M. 14 HF. larg (a) 30 year I 
* Vin-Abr.leaſe-for 10 years, and both of them ſurrender to him inthe 
qe? roo G-2-reverſion in fee, the ſurrender is good for both the eſtates, a 
27 it ſeems by 14 H. 7. and yet the leſſee for 10 years could ug 
ſſurrender by himſelf for want of privity, but when the other 
joined with him, his ſurrender ſhall be taken in law to pre. 
cede, and the ſurrender of the leſſee for 10 years to folloy, 
ſo that the ſame ſhall be good. And ſo in the principal cak 
| the deviſe ſhall be ſaid in the law to be firſt made to the wiſe, 
(5) T. 13 R. and afterwards to the ſon, and the __ of the de viſe i 
4. in forme - the ſon, which was firſt placed in the will, ſhall be reſtraine 
don. Dal. 9. pl. by the deviſe afterwards made to the wife. (5) As if a mat 
ET by deed makes a feoffment to one, to have and to hold u 
x Rol. R. 375, him and to his heirs, and if it happen that the ſeoffee dig 
334. Litt. R. without heir of his body, that then the land ſhall revert, the 
4 ik; ee of the gift to him and to his heirs ſhall be correQe 
623, 1146. by the clauſe afterwards, as it ſeems by 13 R. 2. ſo that th 
Aue 53 (e), donee ſhall only have a fee tail. And if the law ſhall be 
3 expounded in deeds, and ſhall marſhal the words of them þ 
| bod as to make one thing precede another, contrary to the or: 
(c) S. P. Lane der in which they are placed in the deed, a fortiore it ſnall d 
3 pe +: ſo in the wills of lay-men. (e) And therefore it was faidts 
424. at the be a common caſe, that if A. by his will deviſes land to B 
bottom. and to his heirs, and afterwards in another clauſe he deviſe 
8 _ 192- a rent- charge out of the land to C. and to his heirs, this ſhi 
0 "Oh ah be a good deviſe of the rent to C. and of the-land to B. ani 
Orph. Leg. the rent ſhall in conſtruQion of law be taken to be firſt de 


287 5 3. 337» yiſcd, although it is placed laſt in the will. So in the prin 
24 eipal caſe the deviſe to the wife ſhall be adjudged in law u 
Treat. of Wiils precede the deviſe to the fon, although it is ubſequent in 
_— OS words; and ſo both parts of the will ſhalFſtand together, and 
27 5. Ante good ſenſe ſhall be made of them, and the teſtator's intent 
323 (a). hall be obſerved throughout. WET LY 

And it was ſaid that if there had been any repugnancy i 
(4) Hrrewith the will, the laſt part ſhauld have deſtroyed the firſt. (d) AWrecu 


9 if in the premiſſes of the will A. deviſes his land to B, in 
K 47 3, argu- fee, and in the end of the will he deviſes it to C. in fee, tht 


endo, Owen laſt part ſhall deſtroy the firſt, becauſe it was his laſt intent 
14. w _— to give it to C. For as the laſt will repeals the firſt will, (6 
2 * by the ſame reaſon the laſt part of the will ſhall repeal the 
Godolph. firſt part of the will, when they are contrary to each other. 
nn e 
| ihe greater x ERIE it ſeems that B. and C. ſhall be joint-tenants, as appears 3 Lecn. 11 fl 
9 ct Brown J. 3 Bulſt. 105, per Drader. J. 1 Rol. R. 320; per idem. Yelv. 2 10, f 
Williams J. Lane 118, Per Tafel Ch. B. Cro. E. 9. 17 2. per Anderſon et Mead J. Cro. J % 
Jenk. 256. pl. 50. 10 Mod. 522. 1 Vern. 30. Treat. of Wills i 29, 1 36. Pickcring's Lect. Mic), 
erm 33 Geo. a. | ns 


n * n er e , nk 
, 2 R R F + nee ee 
7 N S EE ARR FIATEY 2 12. 


- : 3 7 5 JW 
% . 


amour verſur Yardley, e. in B. K 
8 5 EX . ; ey. 
Paramour verſus Yardley, &c. in B. R 


in the principal caſe there is no contreriety, but both 
e e parts may ſtand together. Wherefore it is a good deviſe 
a the wife, and alſo to the ſon after he comes of full age. 

« nd to this the whole court agree. 


't Further, it was debated in what manner the devife ſhould 5 Font, 
, ure to the wife, and what it was that was deviſed to her. For the de- 
or it was ſaid in behalf of the defendants that the deviſe tof , 
ce wife of the occupation and profits of the land was not a A deviſe of the 
10 viſe of the land itſelf, but of a profit or intereſt to be taken occupationand 
il t of the land, whereas by the deviſe / all his her on to Tho- prob pang 
u the land itſelf during the term paſſed, for a gift of a leaſe the 1and itſelf, 
It hich a man has contains two things, viz. the land itſelf, ſo that if the 
lier Od the time which he has in it. And when the teſtator af- gef t he 
the wards ſaid that it was his intent that his wife ſhould have pact any, 
dee occupation and profits of all his leaſes, this is a deviſe to time, and af- - 
the er of another thing than of the leaſe itſelf, viz. of a profit 8 5 
e f. commodity out of it, as berbage, and other like things, another, _ 
n Which may be taken by occupation or perception; in which execu'or's exe- 
ce if the wife took the ſame according to the deviſe, it could cvtion of the © 
a ot be an execution of the leaſe deviſed to the ſon, which was (F272 him 
id Mother diſtin thing. (e) As if A. has a leaſe for years, cution of the 
ond he deviſes out of it a rent or common for certain years legacy to the 
via B. and deviſes the leaſe itſelf to C. there although the exe- os 
hl Wutor aſſents that the deviſee of the common ſhall put in his being the ſame 
auiattle, or although he pays the rent to the deviſee of the rent, in ſubſtance. 
| deer this is no aſſent that the deviſee of the term ſhall have ©: 5 ne. 
print, nor is it an execution of the term in the deviſee thereof, 1:12: v. Fl. 
auß ecauſe the rent and common are profits out of the land, and e And 
nt in {WiſtinQ from the land, for which reaſon the-executer's aſſent ſee 2 Leon. 92. 


ani the deviſe of them is no aſſent to the deviſe of the term it- rear Ip 


» 7+ 


If, which is of another nature. So here the wife had not : Brownl. 79. 
e eſtate of the leaſe by the deviſe to her, but only the occu- Sind. 141. 


cy 108Wation and profits thereof, and the leaſe itſelf was in her as — ; 

1) AWxecutrix until ſhe ſhould aſſent to the deviſe of it to the ſon, 349, f. 6. 400, 
B. uud before any ſuch aſſent given by her, ſhe granted the leaſe l. 34: Co. Lite. 
e, theo her fiſter, whereby the eſtate of the ſon was defeated, and 23 1 


is entry afterwards into the land not lawful, and conſe- ee lr. 4 


ill, oently the title of the plaintiff, who clai der him (e) 8. 8. Ante 
a] the d the — Ee : SES 32 e f 23 En 
other, = „ n ee 
Bu Againſt which it was ſaid by the counſel for the plaintiff, z 


at the deviſe to the wife of the occupation and profits of all the plain N 
is Jeaſes, until the ſon ſhould come to his full age, was a2 : 
viſe of the houſe and park themſelves until that time. For 


the 
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4 * for there the king ſhall only have the profits as they ariſe d 


808. Pl. 2. | 0. N 
x Lev. 33- occupation and profits of land may manure the land, a 
[+ 542] t cut down the copſes upon the land, which is a pointd 
Haar. 106, profit. So that a grant of the occupation and profits amounh 
176. 1 Finch * | 
434. 2 Finch to a perfect leaſe of the land for the time. (a) And hen 
351. upon it was ſaid that in 5 H. 7. it is taken that if a man nil 
(„M. 5 H. 5. plead in an action of treſpaſs that the plaintiff licenſed his 
x Bro. leaſe 30. to enter and occupy the land for the ſpace of a month, th 
—_— $ : plea is not good, but he ought to ſay that the plaintiff leak 
1 v the land to him for that time, and not that he licenſed hu 
ot er books to enter, for the matter purſuant does not prove a licenſe hy 
thee cited. A leaſe, to which the court there agreed. And if the lau h 
el ſo where there is but one word, viz. a licenſe to occupy, a fir 
tiore it ſhall beſo where there are words to have the accupatin 
and profits. And in the principal caſein 5 H. J. above cited 
it was taken, that it A. pledges a chain of gold to B. for mong 
delivered at the ſame time, and afterwards A. brings an # 
tion of treſpaſs againſt B. for the chain, B. cannot plead th 
A. licenſed him to take the chain, and to retain it ,until 
had repayed him the money, but he ought to ſay that! 
_ pledged the chain to bim, for the matter amounts to 
much; but the doubt which aroſe in that caſe was, becaut 


8 the money was not delivered at the ſame time, for the pla onl) 
s. P. Ante tiff licenſed the defendant to take and retain the chav” whi 
89 (a). nd (+) So it was ſaid, if a man makes a leaſe for liſe, and ti not 
20 (x) aud after the death of the leſſee the land ſhall return or ſhall « A 
8 cend to a ſtranger and to his heirs, this ſhall be pleaded 5M inte 


(% See Ante lemainder. (e) And in a formeden in remainder the p: 
159 hall ſay that the land ſhall remain to him after the death! 
the leflce for life, for the words have the ſubſtance of a2 the | 
( See ante mainder. (d) And ſo a grant of the nomination of an as +> 
157 (p)-529- vowſon is in ſubſtance 8 grant of the advowſon, for the pu unti 
fit and effect of the advowſon conſiſts only in the noo out 
tion. So that words which are equivalent to words cou land 
monly uſed ſhall be of the ſame force with uſual words. An 
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in bur principal cafe the deviſe of the oceupation/and pro- 
its of K deviſe of the ſeaſe iifelf for the time. 


dbtain the bccupation' aud profits, if they were · kept from queatked to 

er, or if ſhe was ouſted of a for ſhe could not have an him, but only 

aflize for ſuch profits, becauſe ſhe had no eſtate of frethold e Nader 

in them, not could ſhe have an action of (e) accoum, becauſe he is alſo ere - 

her deforcebr tobk che profits to his own uſe, and no action euter, den in 

of debt or other remedy tould ſhe have at the eommon law. — K 

(f) Au note, ſhe could not Baue any Temetly in ibe ſpiritu 2 

court as for d legacy, becauſe ſhe was erecutriæ herſelf,” againſ? (2) For aguinſt 

bb th ſuit ought to be brought to txecate the legacy. "And it 3 giffeizar, or 

can not be preſumed that it? was tlie intent bf the deviſor to other rung 

make 4 deviſe oF a thing for Which the deviſee could have no Wer ics bo. 

remedy, eſpecially if the purpoſes for which the deviſe was LY <a 

here made are conſidered. For the words of the wilt are, that (4 s, P. pot 

it was the deviſor's intent that his wife, with the proſits of 543 (. 

his lands and leaſes, ' might educate his iſſues, and ſee his 

laſt will performed in all points. Which clauſe contains 

matter vf great importance, and ſhews how dear his iflues 

were to him, and how deſtrous he was that they ſhould be 

nouriſhed and educated, and that his laſt will ſhould: be per- 

formed, which are ſtrong arguments that he meant that his 

deviſe mould be of ſuch effect that his wife might have re- 

medy for the things deviſed, which ſhe could not have, if 

ſhe was ejected out of them, ' unleſs the deviſe: be taken to 

enure as a gift to het of an eſtate and intereſt in the land. 

Wherefore if it ſhould be expounded a deviſe of the profits 

only, the effe & would be that he gave to his wife a thing 

which ſhe could never have nor take by his will, which:can= 

not reaſonably be preſumed to be his intention. Þ 
And further it is to be obſerved, that it could not be the where che pot 

intent of the deviſor that the wife ſnould only have a 20% a ſeſſion and et- 

prendre out of the land until the ſon came to his full age, for tate of the land 

in whom muſt the poſſeſſion and eſtate of the term be until h us N 

the full age of the ſon ? certainly it ought to be in the wife profit. proatre 

as executrix, for the ſon ought not to have it delivered to him for the time. 

until his full age, and then if thisthe ſo, the profit @ prendre N 

out of the land was merged hy the poſſeſſion and eſtate of the 

land itſelf which the wife had in the mean time. K 
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. be- (g) But the caſe in 37 H. 6. differs much from this cafe; 
tween Gs For there the caſe was, that A. being poſſeſſed of a bog 
vile of the uſe called the Grail, deviſed it to B. one of his executors, u 
"fa nerfonat have the occupation of it during his life, and that after hi 

chattel and the death C. ſhould have it in the fame manner for his lik; 
deviſe of the and that after his death it ſhould be diſpoſed of by his ex- 
— CUtors tothe uſe of a church, and died, and B. took the 
or a chattel - ſaid book, and kept it by force of the deviſe, and deliver 
real. See it to the wardens of the ſaid church, and died, and C. tod 
3 hy the book, and the church-wardens brought an action d 
treſpaſs againſt him; and it was the clear opinion of th 
(g/T-37 H. 6. court that the action was maintenable, becauſe the bod 
| 8 ig, Was never delivered to C. by the executors, and the occupy 
Lave 60, 61. tion or poſſeſſion of B. was no execution of the legacy to ( 
x P. Wms. 3. becauſe nothing was deviſed to B. but the occupation, an 
x _ 15. the like to C. for the deviſe proves in itſelf that the propery 
Ane 321 (H, of the book was always in the executors to the uſe of th 
Vin. Abr. tit, teſtator, to the intent that they ſhould diſpoſe of it to th 
Deriſe E. a. uſe of the church, and the occupation is a diſtinct thin 
"3 from the property, and the occupation of one is not th 
occupation of another, for their occupations differ fron 
each other, and are ſeveral things derived out of the princ 
pal, for which reaſon the occupation of B. was no executi 
of the occupation of C. For, the apprentice ſaid, in ſom 
things the occupation, profit, or uſe is a diſtin thi 
from the property. As one may have the occupation off 
of a glaſs to look at himſelf in it, and another may have the 
property of it. So one may have the uſe of a map or of 1 
globe, and another the property. And ſo one may har 
the uſe of a fire, and another the property. And ſo alſo d 
a book, one may have the occupation or uſe of it to read it 
it, and the property may be in another. So that in thing 

6 of this kind the uſe, occupation, or function is diſtind 
[+343 ] + from the property. But otherwiſe in the caſe of land, fv 

| there he who has the occupation and uſe of it has the pro 

perty of it for the time. And ſo here the wife who had th 
occupation and profits of the land had the propev y thered 
for the time. Wherefore they concluded that for thek 

_ cauſes the deviſe to the wife of the occupation and prof 

of the houſe and park during the nonage of the fon was 
deviſe of the thing itſelf for that time, and not of any d 
tinQ profit a prendre out of it, And of this opinion was thi 
whole court. | | | 
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if ſhe does not claim it as legatory, but does ſome act af. adjudged to 
terwards as executrix, ſuch act will manifeſt her intent bave it as = le- 
and ſhall be a difagreement to the legacy from the beginning, — dl 
nd here ſhe hath-done ſuch act which argues her diſagree» by him one 
nent to it from the beginning, for ſhe has granted the whole way or other, 
erm to her ſiſter, to have and to hold during all the'years 712 t29s con- 
n the leaſe which were to come. By which grant of all the nun 
years to come, ſhe aſſumed upon herſelf to have all the diſagree te ite 
years in the leaſe which were to come, and that ſhe could 8 
ot have as legatory, but as executrix ſhe had them. 80 gate is ms 
hat ſuch grant is a diſagreement to the legacy, and a elaim — to 
o have the leaſe as executrix. eee 7 
Another reaſon they alledged why ſhe ſhould not be ſaid 5 


| 3 2  heldCro. E. 
o have any part of the term as legatory, viz. becauſe it is 223, Tb e. 
found that 100ol. owing by the teſtator was unpaid, for the u. 2 Brown 
yment of which ſhe might alien the term, for ſhe might 8 : 
apply what part of the teſtator's effects ſhe pleaſed to the coperary mary + 
payment of it. Alſo it appears by the will, which is founy authorities 
yy the jury verbatim, that the teſtator gave 600l. iu his (54 Ante 500 
laughter, and deviſed divers other ſums to other perſons, margin. Vide 
and it is not found that any of theſe were paid, and there- Swinb. 
ore it ſhall be intended that they were not paid, in which Godo 
ſe the executrix might alien the whole term in order to © 
aſe money for the payment of ſuch ſegacies. So that in 2 
he mean time the law cannot adjudge the part of the leafe Ae 80 
ven to the wife to be executed as a legacy in herſelf, and ; 
he remainder in 7 homas the ſon, for then perhaps none of (0) 4m 20 
he other legacies would be paid. And this is another 
auſe to delay the execution of the legacy. Nee 5 
A third reaſon alledged by them againſt the execution oſ (©) r 
be legacy was, becauſe the occupation and profits were de- 
lcd to the wife, to the intent that ſhe therewith might 


educate 0 
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e educate bis iſſues, and ſee. his laſt will performed in al 
points. And the education of his iſſues can hut be lookey 
Vvpon as a legacy to the iſſues, and then the main intent d 

__ the teſtator in the deviſe to the wife was, to ſee his laſt wil 
| .. performed, which purpoſe is not ſufficient.to make it a goo! 

% Godelay, legacy or deviſe to the wile. (d) For if I give all my 

Orph. Leg. 46. to my executor to perform my will, this is no deviſe at all, na 

Weatw, Off. of (half he have any thing more from it than he ſhould har 

Exec. 253: | had without it, for if 1 had ſaid nothing, (the law woul 

F. By. 331. have given him my goods to perform my will, ſo that! 
214. have done no more than the law itſelf would have don: 
without ſach ſaying, and therefore the deviſe is void. _ 

For which cauſcs, they ſaid; there is no execution her 
bol any deviſe to the wife, and by the ſame reaſon no execy 
tion of the leaſe to the ſon in remainder, and then the gran 
pP which the wife made to Wilgfort is good for all the year, 
And ther title of Thomas the ſon is void, and conſequent) 
 . that of the plaintiff, who claims under him, falls to th 

—_— 7 hy i aft ee oy 
he a, On the other hand it was ſaid by the counſel for the phis 
plaintiff. tiff, that the term here given to the wife duri the mins 
rlity of the ſon ought to be adjudged executed in the wik, 
| ()8wipb.29, dd the remainder executed in the ſon... (e) For if a leſt 
252. Vin Abr. for years deviſes his term to a ſtranger, the ſtranger my 

[9 . + ſue the executor of the teſtator in the ſpiritual court. to e- 

t 5” ecute the legacy, (/ but if the deviſe is made to the er 

{fp aut 548 eutor himſelf, he cannot ſue himſelf for it, and becauſe h 

bed 22 eannat do ſo, the operation of the law ſhall be of the ſam 
eeeffest to him as ſuit and execution ſhould be to a ſtrange, 

I RR ſo that the thing, if it is certain, ſhall be thereby ad judge 

in the executor, and the property of it ſhall be altered an 
transferred from the teſtator to the executor. As if a mn 


hhhass right to land by force of an entail, or otherwiſe, au 
.._ +... the landdelecuds to him, or eſcheats to him, or is caſt u di 
donn him by remainder, or other ſuch means, be ſhall M ad 
remitied by the law, altho' his entry was taken away ef 
fore, becauſe there is none againſt whom he may bring D fir 
a4æä̃ction, for which reaſon the law gives him the 45 em id 
tage as if he had brought his action againſt a ftranger, a"WW the 
had recovered, and had execution: S0 that the operation leg 
ol the law is equivalent to a recovery, and as. beneficial . the 
P.adjudg- him as a recovery ſhould have been. (g) And ſo if A. . for 

ed Ante 185, Iindebted in 20l. to B. and he makes f. ; 


his executor, 4! #1 
Zend . dies poſſeſſed of goods to the value of 20l. the property WM __ 


Dar, theſe goods is preſently changed, and they are n. iy 
| i | : prot 


* 


perſur Yardley, &. in k. R. 


* B.; becauſe he could not ſue; himſelf, for 
mor wh the-law.gives bim the like advantage as as he 


Band have, had BY ſuit. 720 in the principal caſs inaſmuch 
as it was better, for the wife to have the leaſe during the 
ſap! 8 minority: to, her 745 Ms chin. to the ule of the teſtator, 
5 lan ont the, leaſe was. her's, and that, it , execu- | 
had rt eg wo 18 of this mancr, $i 1 el 
d for earer a n of this er, it is to [4 544 } 
as ye: hat. abe 50 bas done. And, Sir, it is 11.54 1 
fognd, found that br hv hi 0 upon ber the hurden of the tel - 
Hh Pros ce houſe and park. By which accep- 
tance ok; the charge of the teſfament_ it is to be underſtood 
that all 5 things nequifite to the performance thereof 
\ were accep 9 done. And then the wife thereby aſ- 


e 


ſumed u If and bound herſelf t to perform, all the le- 

of th 10 r 1 his intent. And it is to 

10 d that ſhe; proved. the will, whereby it is 
e took an (a) oath to perform. it, becauſe it (a)8.P. 1 Finch 


| 1 leg 55 . and ſo PM, 955 if ſhe why herſelf ” 4 4 
perfar Wand was ſyyorn thereunto, and one part of 43 
* Toi 1s that it all legacies ſh Wl performed, and lag part * 
0 N 115 given to ber is a legacy, therein (as the law 
h) ſhe accepte! the term deviſed-to her as a legacy exe- 
So that, hy the acceptance of the executorſhip ſhe 
. Wher refore the law, before any 
Ng on one Qne. wa va, or other, , gives its judgment that the 
e term devifed to her N as a legacy, and not to 
be uſe of the teſtator, ., Nevertheleſs it ſhall be adjudged 
executed. in her 2s a legacy knit with a condition, viz. -y 
e . it fagrge. to it afterwards if ſhe pleaſes, for the law 
Ting e U not 5 npel any man againſt; his will to accept of a 
1 another gives or limits to him, but until her 
1 * wy Js ſhewn by words or act, the legacy ſhall be 
adjudge in la fo be executed. 
"Ex bop it. remains to be conſidered whether or no the wife 1 
EEE ta the legacy, (as the counſel on the other b . 
1 5 oul in er that the did by her grant to her ſiſter) or if an executor for 
5 ere is 2 U matter found to prove her agreement to the the cducstion 
legacy before the ſaid grant to her fiſter. And as to this, 9 
the leaſe, 1 was deviſed to the wife during the minority of the he accordingly 
ſon, to the, int zine ſhe with the * thereof might <ducates them, 
Par II. „ | educate Nis makes an 


_— * 
ve the thing 
a 8. P. Moor 493. 2 Brownl. 173. Swinb. 25. God 
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educate the iſſues of the teſtator; and the j 
that all the time after the ng ar the teſt 


the grant to Wits fort, ſne had educated the e e thit 


ſhe had perto wen the charge aunexed tb tie Jegae „ and 


that in feſpect of the legacy, [2nd it was an aſſent to the Jes ; 


gacy, ſeting it 'was 585 1 "exectitith” of tlie intent 
the teſtator had in the legacy (3). ) As if x Jeſt for ye! 
(5) 8D, bell deviſes his leaſe to his redn, Upon” cohan8on, tht ih 


ent aſſent, up- ſhall pa 1 ol: to a ſtranger, tic he 54 8 "accordingly 
on evidence at this W ben 1 bf election in Hit, ani Ati affent to 


KS wp legacy for evt. For he'who' performs the charge 


thereby claims the benefit arinexed to the cf 


man has an office of charge and'a benefit Tor it, PIR - AG 5 


ardſhip, and a fee for he excrcite* off ir, th ete Rt 
keeps the courts, it is a difſeizin of the fee; 
the'things of labour is a clairg of the bent efit for ch 
So here the education and nuriſhment of yah 
argument and proof that the wife aſſented F, — Tis | 
appointed for that burpoſe as A legac N he t is dend of 
her election, and her grant to her fiſter af * 
gument of her incon 5 but des e tidate 
eleQion firſt made. Whefeiore re fee 


meddling with the charge öf the Eo a 
and by her oath to perform it) is now con nfirmed 17 
in the education of the iffpes | e eee ba. 


Leſſcefor years 


10 iudebted in legacy, that 100l. due bythe t r was tot paid at 
100]. and devi- time of the grant made to ig fart, for the e 

ſes his term to of (it has been ſaid) the leaſe might be'fotd'3*Sjr, the 0 
his executite,. have found that at the time hen the wife f wude e grant 
ing aſſets of Wilg fort, ſhe had in her hands fufficient oc ar hat 8 
other goods to of the teſtator, beſides the ſaid Teaſe, to Pay all 

Lex PR and funeral expences of the teſtator, in which ATE ai 
expences, this Other goods and chattels ſhall be char gelle 9 the pa 

debt heing un- of the 1001. in judgment of law, = not this leaſe 

ou hog boon, could this leaſe have been fold for the payment of by 10 
cauſe to binder if this leaſe might have been fold for the pa ayment of the 
being immedi- 100l. then this legacy of the leaſe, which is a legac der- 
ately executed tain, could not have been performed, and ſo che whole "Will 
— * would never have been performed; whereas as well the le- 
ente 9 gacies as the debts ought. to be 'paid, and the executrix 
coor be ſold ought to pay the debts and funeral expences with the other 
forthe pay” goods Which are ſufficient, and not with this leaſe, for the 


debt. WE {ale 


1 

52 

Nie FriussStra. the leafs as à let egg. and it is in far ar Lett of the 
{ th 


or th ade e — 


Kwards ib an Ar- 


ene 
of the legacy, (which the w firſt adjudged | er ; ci 


And as to what has been' u add 4 e thi Execution bene 
E 


let us ſuppoſe that ſome other had been legatory, and not 


Pararfiout venfir Nardleyz Gd. in B. R. 


fate of ihe lenſe to others would be a breach of the will, and 
the wife by ſuch ſale would violate her duty as well as her 
oath in not performing this legacy, and fo would commit 
perjury. But for ithe clearer; approhenfion of this matter, 


che erecutrin, and putithe caſe thus, (e) a man ds indebted 
in nl. and has 1 leaſt for yeurs, and makes his toſtament, 0 
and gives the deaſe to Mis ſon, and has goods to the value of 1. 
Tool: over and above paying his funeral expences, a and he 
makes his wife his executrix, and dies, and the wife proves 
dhe will, andi takes an oath to perfofm it, now the Wife has 

Nes to perform the whole teſtament, ſor ſhe has 1000. 'where- 


le See Godelcb 


Fxes 146. 
. 35 2. | 


With te pay the debts over and above the legacy of the lenſe, 


and therefore if ſhe will alien the leaſe to pay ihe 100l. there- 


vy ſhe violtes che will of the teſtator in takking the legacy 


from him who ought to have it, and is not that a breach of 
her on duty as well as of her oath? Coertainly it is, and 


ſhe deſerves to be puniſhed for it. So chat there the law 


will not account the leaſe to be chargeable with the payment 

of the debt. And ſo here when the exceutrix is tegatory, 

the law will not ſet:up the debt as an impediment to the 

execution ofitheleafe deviſed to her, becauſe the debt cati- 

not Well be paid by the ſale of the leaſe. And if the wife 
would in fact have diſagreed to the deviſe of the leaſe to her 

— the minority .of her ſon,” then rhe ſon ſhould have 

had the Jeaſe' preſently, and her diſagreement "could not 

have defeated the deviſe of it to the ſon. (d) But if 'the de- (see Wen: w. 
viſe kad not been of a thing certain, as if the teſtator had Off.of Exec.32, 
deviſed to his wife ex voix 20l. and was indebted to another 39: | 


40l. and died, 1 having horſes to the value of 20l, and oxen 


tothe value · of 20l. and plate to the value of 20l. there the [+545 17 
law could not fay of what thing the property was altered be- 
fore the 4ol. was paid, for the wife might alien which of 
them fhe pleaſed to pay the 491. and before that was done 
the law could not appoint the certain property of any of the 
goods to the wife. But otherwiſe it is where the legacy is 
of a thing certain, as it is here, and ſo is the diverſity. 
Wherefore the non-payment of the debt of 100). could not 
delay the execution of the deviſe of the leaſe here. 1 
And as to what has been ſaid, that the teſtator deviſed, . 


bool. to his daughter, and divers other ſums to other per- years deviſcy 


ſons, which are contained in the will found by the jury bis term to his 
3 X 2ͤ eO baia, "mor, und 

| - A 72 * ? alſo divers ps · 
1 | ü ͤ de l A é cuniary lega- 
cies to 0:hers, and dies, the deviſe to the executor ſhali/be adjndged executed in him, pre- 
{.ntly, notwithſtanding the other legacjes remain unpaid, ald there ate not aſſets to pay them, 
TE; | for 


Hillary Term 21 Elizabeth, in B. R. a 


verbatim, and it is not found that they were paid at the time 
when the wife made the grant to her ſiſter; nor that ſhe had 
aſſets in her hands to pay them, but it is only found that 
ſhe had aſſets in her hands to pay the debts and funeral ex- 
pences, without any mention of aſſets to pay the pecuniary 
legacics alſo; as to this, it may be that theſe legacies were 
paid, |\ inaſmuch as it is not found that they were not paid; 
but admitting it ſnould be taken that they were not paid, 
but remained payable, yet this ſhall be no cauſe to delay 
the execution of the deviſe of the leaſe 3 nor will the law 
ſuffer the leaſe to be ſold for the payment of them, for ſuch 
ſums are but legacies,” and the leaſe deviſed to the executrix 
is a legacy alſo, and then in legacies it is reaſonable that 
the exccutors ſhould be preferred before others. And the 
law itſelf gives them the preference to any otbers, (a] for 
if a man deviſes to A. 20l. and to B. 20. and to C. 20l. 


and makes his executor, and dies, leaving goods but to 


the value of 20l. now the executor has election to which of 
theſe three he will pay the 20l. and to which ever he pays 
it, the other three can ſay nothing againſt, it, nor have 
they any (3) remedy for their legacies ; and by the ſame 
reaſon if one of theſe. three was made executor to the tel- 
tator, (c) the law would certainly allow him to retain the 
20l. in ſatisfaction of his own legacy, for it is but reaſonable 
that he ſhould be neareſt to himſelf, and have regard to 
himſelf before others, aceording to the old ſaying, Charity 
begint at home. (d) And this is the reaſon of the caſe in 
12 H. 4. where in debt upon an obligation againſt the heir, 
he pleaded that the plaintiff was executor to his anceſtor, 
whoſe deed he ſhewed forth, and that he adminiſtered cer- 
tain goods and chattels to the value of the debt, and more, 
and retained that ſum to himſelf in the name of payment, 
and he demanded judgment i actio, and there Hull: ſaid, 
if he did not retain to himſelf, but might have en, 

| 45 FE gevp: £5) 65:1 


far all are but legacics, in which caſe the executor ſhall have the preference before others. 
Nota bene, if it had been a pecuniary legacy which was deviſcd to the execntor, and not a ſpe- 
. cific |- gacy, it-ſeems that he could not have paid himſelf before the others, becauſe in ſuch 
caſ.s all the legatees ſhall be paid in proportion, where there is a deficiency of aſſets, $ we 
* 54. 1 Vern. 31. 1 P. Wms. 422. 495, 679, 680. Yet it is clear that the court had 10 
ſuch diſtinction in view here, but meant to give the executor a preſerence to other legatees 
in all legacics bequeathed to him. | Ps een ee 
45. oY | 
(4) Swinb. 227. Wentw. Off. of Exec. 434. (5) 2vere, for by the common 
Juſtice of the court of chancery the legatee who is paid ſhall be made to refund, 1 Vern. 31,94 
x P. Wms. 495.2 P. Wms. 447. 2 Vent. 358, # 23 Went. Off. of Exec. 251, | 
| (e) See the contrary 3 Chan. Rep. 54, cauſa qua ſupra. (4) P. 12 H. 4. 11. pl. u. 
Fitz. Bar. 188, Bro. Debt 68. Executors 59, Ante 185 (f). 3 2 oft 


—- 
* 


L Paramour verſus Yardley, cc. in B. R. 


and did not, he ſhall be barred, for a man is bound to be 
neareſt to himſelf, et hec fuit opinio guorundam, wherefore 
he there pleaded that he adminiſtred no goods after the 
death of the teſtator, whereupon iſſue was taken. And for 
the ſame reaſon the law adjudges in our caſe that the execu- 
tion of the deviſe of the term ſhall not be delayed for the 
non-payment of the legacies to others. 4301649 
And as to what has been ſaid that the deviſe to the wife 
ſhall be void, becauſe it was made to the intent that ſhe. 
with the profits of the leaſe might educate his iſſues, and 
ſce his aff will performed, which latter point is no more 
than the executor ſhould have done, if no deviſe had been 
made; Sir, true it is that (e) if a man gives his executor 3 
all his goods, to the intent that he may perform his will 85 PIP 
with them, this is no deviſe at all, for the executor ſhould © _ 
have had them to ſuch purpoſe without ſuch gift, and when _ 
a thing 1s given to one by words which he ſhould have had 
to the ſame purpoſe without ſuch words, the gift is void. | | 
(#1 As if a man deviſes his land to his ſon and heir in fee - M) s. p. Hob. 
mple, and dies, the deviſe is void, for if no ſuch deviſe 30. 1 Rol. Abr. 
had been made, the ſon ſhould have had the land at the ET — FL 
ſame inſtant that the deviſe would take effect. And ſo As. Siyle oy 
man cannot preſcribe to diſtrain for rent-ſervice, or to 149. Godb. 472. 
drive his cattle, for which he has common appendant, out Van — i | 
of the land, wherein he has common, to his own houſe, 3 
for he may do it without preſcription. But that is not the — ; 
point here, for there is another cauſe of the deviſe, viz. the C. 116-3: Salk. 
education of his iſſues, which is not a thing teſtamentary, Mall eve moor | 
nor a (g) legacy to the iſſues, but it is an intent annexed to GodcIph.Otph 
the deviſe made to the wife. And allo the teſtator has not Leg. 3u. 476, 
here deviſed to the wife the whole eſtate which he had in { 17% Mee 
the leaſe, but only part of it, viz. during the minority of 483. Law of 
the ſon, and the reſidue to the ſon, ſo that it is a different Teſtaments, 


eſtate from that which the law would have given her with- _ 12 _ 
hed ee F 6 ” . . aw of Deviſes 
out the deviſe. (%) For if a man deviſes his land to his fon 110. 2 Bac. 
| | ; and Abr. 79. Mich. 
Ra 3 : 3 „ Sy -- 7-55: 43 Gon:non. 
urfl v. the earl of W inchelſza, this agreed to be a poſitive rule of law; and the reaton hcreef 
(as Norton argu« ndo faid) is not in favour of the heir, that he may be in of his better title, 
but in ſavour of third perſons, viz. of the lord, for the preſervation ef che tenure, {which 
was a valuable thing before the ſtatute of Marlbrivge) and of creditors, for the preſcrvation of 
their debts ; which was granted by lord Manifield C. J. who alſo faid that the great principle, 
upen which the law is grounded in this point, is that which is laid down by Baldwin C. J. 
in Dy. 12. pl. 54. where he ſays that a man cannot give another what he has already, for when 
he does ſo, nibil 3 As if the tenant in tail enſeoſſs the donor, it is no diſcontinuance: 
0) Godolph. Orph. Leg. 352. = 6 41 P. Gouldſb. 88. pl. 14, per Anderſen. 
rompt. J. C. 216. 3. Hob. 29, Counden v. Clerk. Godolph. Orph. Leg. 461; 2 Bac. Abr. $0. 
50 if a man deviſes his land in fee to his two daughters, the deviſe is good, becauſe it gives 
the land to them in another degree than the common law would have given it them, for by the 
common law they ſhould take as coparceners, but by the deviſe they ſhall take as jointenants, 


Cro. E. 431. pl. 36. Gouldlb, 88. pl. 14. 141. Pl. 53. Bac, Max. reg. 21. 2 Bac. Abr. 80. 2 Sid. 
79. 3 Lev. 127, 128. | . . 4 
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and heir, to have to him and to his heirs of his body 
is a good deviſe, becauſe it is another eſtate than he h | 
have had by deſcent. So is it in the principal caſe. 
Wherefore none of the exceptions moved on the other fide 


this 
ould 


- 

are ſufficient to delay the execution of the deviſe to the wife, / 

but when ſhe entered, ſhe had the eſfate deviſed to her as c 

legatory. | | Sas be nun 7 

4 Point. And further it was ſaid, that the execution of the legacy 7 

Leſſee for RY the wife was alfo an execution of the remainder to the 2 

eee ſon, altho' the eſtates were ſeveral. (i) . reverſion is r 

| and profits of granted for life, the remainder in fee, and the particular a, 

+546 ] tenant attorns to + the grantee for life, this ſhall enure to 11 

his leu ſe to A. him in remainder. So if tenant in fee- ſimple makes a leaſe mM 

1 5 for life, the remainder in fee, and the tenant for life gives ot 

mainder of the notice to the lord, this ſhall ſerve for him in remainder, ſo Lo 
term to B. the that the lord ſhall be compelled'to -avow upon him in re- 

——— e if the tenant for life dies. And ſo if an infant * 

viſecis an af- makes a leaſe for years, the remainder for years to a ſtranger, th 

ſent to him iMyendcring rent, and at his full age he accepts the rent of the W 

> pode firſt tenant for years, this is an aſſent to the remainder, fer 

OF. of Exec. aud he ſhall-never ouſt him afterwards. So here the eſtate Wit 

234. 1 Finch deviſed to the wife and to the ſon in remainder is but one de\ 

1 legacy, altho' it is diſtin& in parts, and the execution of it ten 

| Godolph. O in the wife is of the ſame effect as if her eſtate had been to ( 

Leg. 149. deviſed to another, with the remainder over to the ſon, and dey 

Temp. Ed.. 35 if ſne had given her aſſent to the firſt deviſee to enter. of t 

Fitz. Attorn- Wherefore the entry of the ſon after the death of the wife, the 

ment 22. P. and his grant to the plaintiff at his age of 23 years, was ſiſte 

i. 28 2 good. And of this opinion was the whole court. | as C 

CRY | | | and 


Lit. 310. a. 3 12. | | | 
b. Wentw. Of, And note, the finding that the reverſion was in the queen was g00c 


/ of Exec. 234. (as it ſeems) at the requeſt of the defendants, to the intent that oom 
2 plaintiff's title had not been good, the poſſeſſion which he was 

d might not be ſufficient to maintain the action of treſpaſs. 
And as to this, it ſeems to me that if the king is ſeized in fets- At 
of land, and a ftranger enters claiming it as his own, and con- came 


Nota bene by 
the reporter, 


tinues in poſſeſſion a-year and @ day, and another does a treſpaſs prop. 
(6) Harder, aan, Pen #0 land (a) the ſtranger uli not prnifÞ ſuch er po 
(n) Hardr- 42% in an ien of treſpaſs, for if be ſbould puniſh bim, then. the i bin; 


treſpaſſor would be doubly puniſhed, for the king would alfo pu- now 
niſh bim, and an intruder cannot gain ſuch poſſeſſion againſt t 
ting upon which he may have an action of treſpaſs. () But in MW Nich 
19 Ed. 4. in treſpaſs for entering into hig-cloje and taking the WM Yard! 


. 373. 


(4) M. 19 Ed.. 
2. pl. 5s. Ante 


489 (a). © graſs, the defendunt pleaded that it was found by »ffice that the Jurors 
| land was eſcheated to the king, and tber Choke ſaid that at | 


2 


44 
1 ad | 
Tuc tert 71 gre 
/uffeiont to. 72 


And. after theſe arguments, in the end of this preſent 
Hillary term in the 21ſt year of the reign of queen Elizabeth 
the apprentice demanded judgment for the plaintiff. And 
Mray chief juſtice ſaid, I and my companions have con- 
ferred together upon this matter, and we take it that not- 
withſtanding the whole term was firſtdeviſed to the ſon, the 
deviſe afterwards to the wife is good, and in ſenſe and in- 
tent ſhall precede the deviſe to the ſon, and that the deviſe 
to the wife of the occupation and profits is in ſubſtance a 


| deviſe of the houſe and park itſelf, and that the occupation 
of the wife, and her education of the iſſues all the time after 
: the death of the teſtator until the 2 made by her to her 

ſiſter, was an execution as well of the eſtate given to her 


as of the remainder given to the ſon, and that the entry 


good. For which reaſon you ſhall have judgment. And he 
commanded judgment to be entered for the plaintiff, which 


s 
* was accordingly done, and it was as follows. 
g * Min | ED »3 *: 44 $43. 
ee 


At which day before the lady the queen at 7+/tmin/ler 


* came as well the aforeſaid Richard Paramour in his own Ahe Judgment 


; proper perſon, as the aforeſaid Raphael and George by their 
1 attorney aforeſaid, whereupon alt and ſingülat rhe. premiſſes 
be being ſeen, and by the court of the ſaid lady the queen 
1 now here more fully underſtood, and mature deliberation 
he being thereupon had, it is conſidered that the aforeſaid, 
in i fichard' Paramour recover againit the aforeſaid Raphael 
he rde and Grorge Smart his damages aforeſaid by the 
the I jurors aforeſald in form aforefaid aſſeſſed, and alſo 150. — 


ee ee 


(e) 1 Finch. 421. 


and grant of the ſon to the plaintiff after his full age is 


(4) Plowd. 
Quar.ſ. :73. 


Plowd. Quar. 
1. 373. 
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_ expended, to the ſame Richard Paramour \ 


* 


The Pleadings in Walfingham's Cite: ? 
his coſts and charges by him about his ſuit in ts behalf 


* 


4 Par amour b ie ecurt of 
the ſaid lady the queen now here with his affent” bf increaſc 


adjudged. Which ſaid Camager in the whole amount to 
34l. And the aforeſaid Raphael Yardley and George Smart 
q ; f . — g 7 5 . 7 | k : 5 Oe 25 
i N Ni KEN 
A489; Ms 
. 5 BY N 
nn 


+ A brief report of the arguments made in the Exchequer, and 
of the N of the barons, and of the Fm ior afterwards 
given thereupon, in Hillary term in the 15th year of the 
reign of queen Elizabeth, in a caſe upon à hill of intruſion 
exhibited in Hillary term in the 11th year f the .reign of 
the ſaid queen by the gueen's attorney, again! Thomas 
Walfingham e/quire, and John Gillibrand, for an intru- 
fron ſuppoſed to be made by them the finſt day of the reign . 


S 


N it remembered, that Gilbert Gerard eſquite, attorney- 
general of the lady the queen now, who, proſecutes for 


the ſame lady the queen, being preſent here in court the 
20th day of January in this ſame term in TO Fre 
| . | for 


7 
* 


4 "I 4 ._ 4 7 - * _ . N 4 g Sa 
; 4 4 131 1 8 


for the fame in 264 noms hare the court here to undert- 
ſtand and be informed;'that whereas ane meſſuage or tene - 
ment called the Curtelage of Eaft<Peckbam. otherwiſe: called 
Great-Peckbam, 120 acres of land, 16 acres of meadow, 
30 acres of wood with the appurtenances in Eaſt· Pecibam 
aforeſaid, late in the ſeveral occupations of Anthony Welden . 
eſquire, Thomas Cocks, and others, and one meadow called 
Hon Mead in Eaſt-Peckham aforeſaid, late parcel of the 
lands and poſſeſſions of Thomas Myat knight, late of high 
treaſon attainted, the 17th day of November in the iſt year 
of the reign of the ſaid lady the queen now, and long 5 
and always afterwards in the hands and poſſeſſion of the 
ſaid lady the queen now here, and of right ought to be, by 
reaſon of the attainder aforeſaid, in right of her crown of 
England, as in many records, rolls, and remembrances of 
this exchequer more fully appears of record: Nevertheleſs. 
| one Thomas Walfingbam eſquire and John Gillibrand, the 
| laws of the ſaid lady the queen now not fearing, but intend- 
8 ing and contriving the diſinheritance of the ſame lady the 
f veen, with force and arms, &c. in and upon the poſ- 
f {fon of the ſaid lady the queen of the premiſſes entered, 
; intruded, and made ingreſs, and the iſſues and profits. 
g thereof ariſing to their own proper uſes perceived and had, 
f and yet do perceive and have; that treſpaſs from the ſame. 
þ 17th day of November hitherto and yet continuing, in con- 
tempt of the ſaid lady the queen now, and againſt her laws. 
, Wherefore the aforeſaid attorney of the lady the queen for 
it the ſame lady the queen prays the advice of the court in the 
„ premiſſes, and that the aforeſaid Thomas Maſſingbam and 
, Jabn Gillibrand may come here to anſwer to the ſaid lady the 
N queen. in the premiſſes, _ bog bigh1oigadts lon 
18 And now, vz. © came here the aforeſaid Thomas ,, 
n Walſingham and Fobn Gillibrand, viz. the ſaid: Thomas © 
, Walſingbam by John Mar wood his attorney thereunto hy 
er the grace of the court ſpecially admitted, and the aforeſaid; 
ſt Jobn Eillibrand in his proper perſon. And they pray eyer 
10 of the information aforeſaid, and it is read ta them. Which 
ed being heard and underſtood, they complain that they by 
of colour of the premiſſes in the ſaid information ſpecified ſhall 
: be grievouſly vexed and diſquicted, and that by no means 
juſtly, becauſe by proteſting that the information aforeſaid 
y- is inſufficient in law, to which they have no neceſſity, nor 
or are by the law of the land bound to anſwer, for plea; ne- 
he MW vertheleſs as to the coming with force and arms, or what- 
n, ſoever that is againſt the peace, or in contempt of the — 
= Faw | lady 


— 
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The. Pletdings. in Walkngham's Cale. 


lady the queen, and-alſo-0f the whole, further, treſpaſs, and 
contem ps by them above: ſuppoſed! tobe done, [they the, 
ſame Thomas Malfingbum and. Joby Gillebrand ſay. that, they 
are not guilty thereofy not is either of them guilty. t ercalt 
and of this they the ſame Thomas and Jabs put, and cach 
of them puts, himſelf upon the country, and the a 80 
attorney, &c. likewiſe, &c. And as to the 1 kruſ 
on, and ingreſs into the aforeſaid one tenement and all an 
ſingular other the premiſſes within the manor of Pal. 
otherwiſe Eat. Pectham in the information aforeſaid. ſpegih- 
ed, they the ſame Thomas and John ſay, that long before 
the aforeſaid 17th day of November in the ſaid information 
ſpecified, and before the aforeſaid lady the queen or any of 
her progenitors had any thing of or in the aforeſaid meſſuage. 
and other the premiſſes, and long before the treaſon by the 
aforeſaid Thomas Wyat knight in the information aforeſaid 
named, committed or perpetrated, i one George Moulin 
eſquire was ſcized of and in the aforeſaid meſſuage and other 
the premiſſes in Peckham aforeſrid otherwiſe Faſt-Peckhan 
in the information aforeſaid ſpecified in his demeſn as of 
fee. And the aforeſaid George being fo ſeized, he enfeoffed 
thereof one Edmund Walkngham knight, to have and to 


— 


— 


huold the aforeſaid meſſuage, and all and ſingular other the 


premiſſes in Peckham: otherwiſe Eafi-Peckham aforeſaid in 
the information aforeſaid ſpecified, to him, his heirs and 
aſſigns for ever. By virtue of which ſaid feoffment the. 
aforeſaid Edmund Walſingbam knight into the aforcſaid 
meſſuage and other the premiſſes in Peckham otherwiſc 
Zaſt- Peckham aforeſaid in the information aforeſaid ſpeci: 
fied entered, and was thereof ſeized in his demeſa as of fee. 


And the aforeſaid Edmund being ſo thereof ſeized, he. the 


thereof ſeized, after the death of which ſaid Edmund. 100 
55 


gth day of February in the 3th year of the reign, of lord 
Edward late king of England the ſixih of fuch his eſtate died 


tenement aforcſaid and all and ſingular other the premiſſ 
in Peckham otherwiſe EꝗIH-Pectham aforeſaid in the infor- 
mat ion aforeſaid ſpecified deſcended to the aforeſaid Thomas 
Ful ſingham eſquire, as fon and heir of the aforeſaid Edmund. 
By reaſon whereof he the ſame Thomas Malſingbam, long 
before the aforeſaid! time when, &c. into the aforcſaid, te- 
nement and other the premiſſes entered, and was thereof 
ſertzed in his demeſn as of fee. And the aforcſaid :T hamas 
Halfngham in his on proper right, and the aforeſaid Jobn 
Gillibrand as ſervant of the aforcſaid Thomas. Wal ſingban 
and by his command, the iſſues and profits of all and lips 
f "IE | | | gu ar 


nd 


befor 
tenen 
tion: 
right! 
ſeizec 
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15 ar the premiſſes in the aforeſaid information. ſpecified 
ey ceived, and had, and yet perceive and have, as it was 
00 d is lawful for them; without that that they the aforeſaid 
ay omas Walſingham. and Jahn Gi{librand: in and upon the 


oſſeſſion of the ſaid; lady the queen, of the tenements afore- 
d and other the premiſſes in the information aforeſaid ſpe - 
fied, or of any parcel thereof, intruded, or either of them 
\truded, in manner and form as by the information afore- 
id above is ſuppoſed; and without that that the aforeſaid 
nement and other the premiſſes, in the information afore- 
id ſpeciſied, the 17th day of November in the ſame in- 
drmation ſpecified,, or ever before or after, were in the 
ands and poſſeſſion of the ſaid lady the queen, in manner 
nd form as by the information aforeſaid above is ſuppoſed. 
With this that they the ſame Thomas Ii alſingbam and John 


S.. S8 TS a5 xs 


1 he ſaid: Thomas Hat, of high treaſon attainted is alive, viz. 364. 
Im t Oxford in the county of Oxford. All and ſinguler which | 
« hey the ſame Thomas Malſingbam and John Gillibrand are 


od eady to verify as the court, &c. Wherefore they pray 
to udgment, and that they as to the premiſſes from this court 
he nay be diſmiſſed, and either of them be diſmiſſed. + - 


in And the aforeſaid attorney-general of the lady the queen 
ad Now, who proſecutes for the ſame lady the queen in this be- 
he alf, by proteſting not acknowledging any thing by the 
id loreſaid Thomas: Malſingbam and John Gillibrand above al- 
iſe Nedged to be true, for plea for the ſame lady the queen ſays, 


hat the tenements aforeſaĩd with the appurtenances in the 
e. information aforeſaid ſpecified: are, and at the aforeſaid 
he time of the entry and intruſion aforeſaid: made, and allo. 
d from time whereof the memory of man is not to the con - 
ed rary, were, parcel of the manor of Peckham otherwiſe Eaft- 
he Pectham in the aforeſaid: county of Rent. And that long 
es before the aforeſaid: George Moulton had any thing in the 
x. tenements aforeſaid with the appurtenances in the informa- 
non aforeſaid ſpecified, lord Henry late king of England the 
4. W's, the father of the ſaid lady the queen now, was 

ſcized of and in the aforeſaid manor of Peckham otherwiſe 
6 Eafi-Peckham with the appurtenances whereof, &c. in his 
of demeſn as of fee, in right of his crown of England. And 

the ſame late king. being fo thereof ſeized, he by his letters- 
n patent ſealed under his great ſeal of England, bearing date 
m = Veſiminſier in the county of Middleſex the 20th day of 
n+ November in the 31ſt year of his reign, in conſideration or 
ar the good, true, and faithful ſervice which one Thomas I ya 
| | 6 knight, 


illibrand will aver and ſay, that George Is har the. fon of 3 fr. Henth's 


Replicatiou. 
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rights, members, appurtenances, ' and other | commoditie; 


other things, entered, and was thereof ſeized in his de 


The Pleadings in Walſingham's Cafe. = 


knight to the ſame late king before then had done and per 
formed, of his ſpecial grace, and of his certain knowledg 
and meer motion had given and granted, nerd the ſamy 
letters-patent gave and granted, to the ſame Themas V 
the manor aforcſaid with the appurtenances among other 
things, by the name of his manor of Eaſt- Pectbum, with iu 


whatſoever in his county of Kent ; to have and to hold th 
manor aforeſaid with' the appurtenances among other thin 
to the aforeſaid Thomas Wyat, and to his heirs males of hi 
body lawfully begotten, to their proper uſe, to hold of the 
ſaid late king, his heirs and ſucceſſors, in chief, by the 
ſervice of the twentieth part of a knight's fee, as by the 
ſame letters-patent more fully appears. By reaſon of which 
ſaid letters-patent the ſame Thomas Hyat into the mang 
aforcſaid with the appurtenances whereof, &c. amo 


meſn as of tce-tail, by the form of the gift aforeſaid.” And 
the ſame Thomas Wyat being ſo thereof ſeized, of ſuch hi 
eſtate thereof died ſeized, after whoſe death the manga 
aforeſaid with the appurtenances whereof, &c. amongſ 
other things deſcended to the aforeſaid Thomas Wyat knight, be ſ⸗ 
as ſon and heir male of the body of the aforeſaid Thona Ml... 


M hat the father lawfully begotten, where the ſame Thomas 3 
Myat the ſon + into the manor aforeſaid with the appurte ks 
nances whereof, &c. entered, and was thereof ſeized in ed 


his demeſn as of fee-tail, by the form of-the gift aforeſaid, 
&. the reverſion thereof belonging to the aforeſaid late king 
Henry the eighth, his heirs and ſucceſſors. And the faid 
T homas Wyat the ſon of the manor aforeſaid with the ap 
purtenances whereof, &c. being ſo ſeized, the reverſion 
thereof in form aforeſaid belonging to the ſaid late king 
Henry the eighth, his heirs — ſucceſſors, the ſame late 
king Henry the eighth of ſuch his eſtate thereof died ſeized, 
after whoſe death the reverſion of the manor aforeſaid with 
the appurtenances whereof, &c. deſcended to lord Edward 
the /:xth late king of England, as ſon and heir of the ſaid a 
late king Henry the cighth, whereby the ſame late king Ed FP 
ward the fixth was ot the reverſion of the manor aforeſaid 


with the appurtenances whereof, &c. ſcized as of fee and - 
right; in right of his crown of England. And the ſame ix 
late king Edward the ſixth of the reverſion aforeſaid in form 3 


aloreſaid being ſcized, and the aforeſaid Thomas Wyat the 
fon of the manor aforeſaid with the appurtenances whereof, the 
&c. in form aforeſaid being ſeized, the ſame Thomas Mpat 

| | | the 


— : 


The Pleadings in Walſingham's.Caſe: 
n gave the tenements aforeſaid wich the appurtenances in 


old to the ſame George and to his heirs for ever. By virtue 
which gift the ſame George Moulton was of the tenements 


fa oreſaid with the appurtenances ſeized to him and to his 
irs, according to the force and effect of ihe fealfment 


foreſaid, the reverſion thereof, for: default of : heirs males 


8 f the body of the ſaid Thomas: M yat the ſon, to the aforeſaid 
E te king Edvard the fixth, his heirs and ſucceſſors, in farm 

Ka foreſaid belonging. And the ſame George being ſo thereof 
05 ized, gave the ſaid tenements with the appurtenances to 
bo e aforeſaid Edmund -Walfinghami knight, to thaver webe 

na to his heirs for ever. By virtue af vhich: gif the fame 


dmund was thereof ſeized of ſuch: eſtate as by the gift aforẽ- 
aid to the aforeſaid George made to the ſame Gargi paſſed, 


by he reverſion thereof in form aforeſaid; belonging. And the 
5, me Edmund being fo thereof ſeized, of ſuch his eſt ate died 
\nd eized, having iſſue the aforeſaid: Thomas Watfinghams" Who 


was his heir; after the death of whieh -faid> Edmund, the 


ar ame Thomas Malſingbam into the tenements aforeſaid: with 
ebe appurtenances entered, and was thereof ſeized of: ſuch 
8 ſtate as by the gift aforeſaid to the aforeſaid George made to 


the ſame George paſſed, the reverſion thereof in farm afore- 
ſaid belonging. And the ſame; Thomas Malſingham being ſo 
thereof ſeized, the reverſion thereof, for default of heirs 
males of the body of the aforeſaid Thomas Mat the ſon, to 
id, Wie ſaid late king Edward the ſixth. in form atoreſaid helong- 

ing, the ſame. late king Edward the fiuth of ſueh his: eſtate 
* thereof died ſeized, after whoſe death the reverſion in fee- 
a. fſmple of the tenements aforeſaid with, the appurtenances 
. mongſt other things deſcended to lady Mary late 


ate the fixth ; whereby the ſame late queen was ſeized: of the re- 
ed. Nverſion of the tenements aforeſaid with the apputtenanees as 
"th of fee and right, in right of her crown of Eughandoil And 


lad Thomas Walfingham of the tenements aforeſaid with the 
72. ppurtenances in form aforeſaid being ſeized, the reverſion 
aid bercof, for default of heirs males af the | body! of, the ſame 
nd mar Hat the ſon, to the ſaid late queen Maty in form 
ne aſoreſaid belonging, by a cettain inquiſition taken at Mg. 


he in the iſt year of the reign of the ſaid lady late queen Mary 
before William Peter knight, one of the chief ſecretaries. 'of 
the ſaid late queen, and Thomas Bromley knight, chief jul. 


hich, &c. to the aforeſaid George: Moulton,” to have and to 


queen of 
England, as ſiſter and heir of the aforeſaid late king Edward 


1rd bhe ſame late n r thereof ſeized, and the aſore- 
t 


nigſter in the county of Midaleſem the 13th day ef ) February 


tice 


gatiom of the Devil, imagining, endeavouring, und come (21 
paſſing to deprive the fard late queen their ſovereign of t 
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rected, to enquire by the catch of good and lawful men eir 
the county of Middleſex, as well within liberties as withoy WP: 


England, and to change and alter the government of the 


and levied; and being ſo armed and arrayed, going, riding 


Teęe Plesdinge in Walhinghum!e“ Cala. 
tice uf the ſard fate queen aſſigned to hold pleas before m 
ſaid late queen herſelf, and his companions, by virtue of te < 
letters - patent of the ſaid ate queen to them thereupon A oſt 


by whom the truth of the matter might be better known, an 
whatſoever treaſons, miſptiſions of treafons, inſurtectioꝶ ee: 
rebellions, unlawful aſfemblies, unlawful conventicla ver 


fpeaking. of words, confederacies, falſe allegiances, ci er. 


tempts, Talſities, negligences, concealments, oppreſſion 
riots, routs, murders, felonies, and otber offenoes whats ; 
ever, and alſo the acceſſaries of the ſamo, in the fam e he 
county perpetrated and committed, and the ſame treaſon tic 
and other the premiſſes according to the law and cuſtom u th 
t he realm of England to hear and determine aſſigned, by ere 
oath, &c. it was found that the aforeſaid Thomas M pat th ! 
ſon, by the name of Thomas Wyat of Allington in the _ | 

of Kent knight, and other falſe traitors'and rebels agai * 
the ſaid late queen, not having God before their eyes, Mig 
conſidering their due allegiance, but feduced by the inte jet 


regal eſtate, title, government and power of her realm I ilfpri 


ſame realm after their own will and pleaſure, with force ant 
arms, viz. with ſtandards 'diſptayed, ſwords, ſpears, lar 
'bows, arrows, coats of mail, ſhields, iron helmets, engint tpa 
or fire-arms:commonly 'called\fawker and hand-guns, ant 
with other arms as well 'deſenfive- as offenfive in war 
manner armed and arrayed, the 7th:day:of Hebruary in the 
iſt year of the reign of +'the-ſaid Tate queen, at the town "wha 
Brandſord in the county of Middleſex, to execute and pi 
form their-moſt wicked intention aforefaid, faiſly, rebel 
ouſly, and traiterouſiy, with a great multitude of rebels an 
public enemies of the ſaid late queen and of her realm 
England, to the number of 3000 men, Aroſe, met, aſſem 
| n together, and a moſt eruel v 
inſt the ſaid late lady ihie queen at Bruniſord aforeſui . 
— falfly, hottlely, vebeltivellys and traiterouſly prepare arqul 
and marching from Brandfir# aforcſaid towards the city 
London. (the ſaid late queen then being and reſiding at h 
palace in the city of Maſminſter in the aforeſaid county off:""-5 
Middleſex) a moſt fierce and terrible war, at Charing CHI Un 
within the pariſh of Sr. Martin's in the Fields in the city off" 2 
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The Pending in Walfingham's Cafe, 
pallows of Tyburn, and there be hanged up, and cut down 
| Ove to 3 and char hiv entrails ſhould be taken out 
of his belly, and: be bornt; he living, and that his head 
ſhould be eut of, and his body be divided into four parts, 
and that the head and theſe quarters ſhould be put where the 
faid late queen would appoint - And aſterwarda the aforeſaid 
Thomas Whit the ſon was put to death, according to the 
judgment aforcſaid, at Fa. Smithſinia in the county of Mid- 
dleſex. + And after wards, viz. at à parliament of the lord + Sec Ante 387, 
Philip and lady Mary late king and queen of England holden 388. 
November the iſt and 2d years of the reign of the aforeſaid 
late king and 1 „ amongſt” other things it 'was enaQed 
in manner and form following, viz. that whereas Henry duke 
of Suffolk late of Brodegat⸗ in the county of Lriceſſer, Jobn 
Grey of Brodiguis knight, Thomas Grey late of Brodegate in 
the county of 'Zejcefter knight, and Thomas Mat late of 
Allington in the county of Trat knight, together with others 
in the ſame ſtatute named, had committed, perpetrated, and 
done many deteſtable and abominable treaſons, to the moſt 
fearful danger of the deſtruction of the royal perſon of the 
ſaid late queen, and to the very great loſs, diſheriſon, and 
deſolation of the realm of the lady the late queen of England, 
if God of his inſinite goodneſs in ſeaſonable time had not 
revealed to the ſaid late queen the treaſonable minds and in- 
tentions of the ſame, for which treaſons it plainly and ma- 
9 appeared that the aforeſaid duke aud the ther per- 
ſons aforeſaid lawfully and juſtly, according to the due form 
of law, had been 9 and attainted, ' as by the records 
thereof more fully appeared, that the ſaid convictions and 
attainders of the offenders aforeſaid and of every of them 
ſnould de approved and confirmed by the authority of the 
parliament aforeſaid; and that the aforeſaid duke, John 
Grey, Thema Grey, and Thomas' Wyat, and the others of 
the treaſons aforeſaid fo attainted, ſhould loſe and forfeit to 
the ſaid late queen, her heirs and ſueceſſort, all their ho- 
nours, manors, meſſuages, lands, tenements, rents, rever- 
ſions, remainders, poſſeſſions, offices, rights, conditions, 
hereditaments, goods and chattels; 'of e e names, 
natures, or qualities they were, which they or any of them 
had the ſaid day of their ſeveral treaſons by them committed, 
or at any time aſierwards; and that all thoſe their honours, 
manors, meſſuages, lands, tenements, rents, 'revetfions, 
remainders, poſſeſſions, offices, rights, . conditions, heredi- 
taments, goods, and chattel by authority of the'ſame par- 
PakP 1651-05 ee nuament 


. . - the uſe or-uſes of them or of. any of them: ur ta the nid of 


The Pleading in Walfinghant's Cuſe- 


hament ſhould be veſted and adjudged. in. tho aftual and res 
poſſeſſon of he id late queen, without any; ether office or 
inquiſition thereof from thenteforth to be taken or found : 
Saving to al and all manner of perſons, and bodies politit 
and corporate, and to their heirs, aſſigns, end ſucerſſars, 
and to every gf them, others than the afareſaid duke 20 
the other perſons attainted, and their beirs, and the beirs ef 
every of them, and of. '&yery.perſon. and perſons chiming to 


any heir of the ſame, all ſueh right, titla, uſe, poſſeſſion, 
intereſt, reverhon, remainder, entry, condition, fee, office, 
rent, commodities, commons, titles, entries for conditions 
then broken or from thenceforth to, be hroken, given ot 
grown, or from theneeforth to be given or to grom by res · 
fon of any condition made hefore the treafors aforaſakd com- 
mitted, and all other commadities and hereditaments what- 
ſoever, Which they or any of them — oußght to have 
had, if the aforefaid act of parliament had never been had 
or made, any thing in the ame act ſpecified to tha contrary 
not withſtanding. And further the ſame attorney of the lady 
the queen ſays; that the aforeſaid Thoma: of pats; — indiQ- 
ment aforeſaid named, and the aforeſaid Thomas Myut in the 
act aforefaid named, and the aforcſaid: Thomar Wyat the ſon 
in the information aforeſaid: ſpecifked are one and the ſame 
perſon, and not others nor divers. By reaſon-of which ſaid 
attainder and  a@ the ſaid late king andiqueen Philip and 
Mary were ſeiged of thei tenements aforeſaid: with the ap- 
purteyancey 3 demefn nt of fee, in right of the ſaid 
late queen. And they being ſo thereof. foined; theiſame late 
queen of ſuch, her eſtate: thereof: died ſeized; aſter whoſe 
death the tenements aforeſaid with the appurtenanoes among 
other things deſcended to the ſaid lady the quren now, a 
ſiſter and heir of the ſaid late queen Miury ; whereby the 
fame lady the queen nom was and yet is, ſeized:of: the tene - 
ments aforeſaid with the appurtenances in her demeſn as of 
fee, until the aforcfaid Thomas | Waiſinghem and Fohn Gilli 
brand the aforeſaid th day of November in the 1ſt year 
aboveſaid, with force and arms, &. in and upon the poſ- 
feſſion of the ſaid lady the queen now of and in the tene 
ments aforeſaid with the appurte nances entered, intruded, 
and made ingreſs, in manner and form as by the informa- 
tion aforeſaic for the ſaid lady the queen is ſuppoſed. And 
this the ſame attorney for the ſame lady the queen is ready to 
verify as the court, &c. : Wherefore he prays judgment, 
and that the aforeſaid Thomas Walfngham and Jobn' Gilli- 
brand of the intruſion aforeſaid may be convicted, &c. * 
| | n 
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queen. Ro ſaid amainder was —— „Ind further Ik fo char thers 
was enacted that the wv" ſir Thomas WWyat the (onſhould. far- remains in him 
n ſaid. qusen, and to her heirs and ſuccaligiss-all his right of the 
lors, lands tene ments, reverhians,..fEmainderd, poſſele rf be | 

n rights,, conditions, and bereditaments, of what ſoc ver cho! the tenant 
name, nature, or quality they were, which he had che day in tail himſelf 
of.'the, Ace commirted, or at any time afterwards ! and jor no” n 
all t boſe manors, &c. byithe authority of the ſaid Parc claim no right 
* and adzadged in the actual end teal at the time of 


ſaid late queen. without any. oſſiee or inqui- 3 
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the part of the queen it was ſhewn that the reverſion in fee- 


Mich, Term 
13& 14 Elis. in the 13th and 14th years of the reign 
L by Bulleck and ſerjeant \Manwoed on the 
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cipal point argued was, what eſtate, rigbt; or intereſt of the 


And all the above matter was pleaded, and it was averted 


| they have of any eflate of inheritance in uſe or poſſeſſion by . 


things, as if it had been made and declared by ——_— | 
_ . parliament. And this private act which confirms the attain-' 
der of fir Thomas Myat ordains that he ſba forfeit to the gulin 
all his manors, lands, tenements, revyr ſions, remainders, po . 
ions, rights, and hereditaments which he had the day of t c. 
 Ireafon committed or afterwards, In each of which adts there 


not forfeit any thing by the common law, nor by the words 


Hillary Term 15 Elizabeth, in Scicea. 


they had or ſhould have bad if the a&t had bet been mail, 
And the yrs attorney ſued forth a bill ef intruſion againſt 
the ſaid Thomas Walſingham and John Gillibrand his ſervant : 
by the defendants that the ſaid ſir Thomas Mat who "was 
attainted had iſſue alive one George NMyat his on.” And fon 


ſimple continued always in the crown. And upon this. 
matter the defendants and the queen's attorney demurred in 
law. . . „„ 
And the matter was argued at large in Miebaclmas Term 
of queen Krege 

ph of Walfonghom, 

and by an apprentice' of the Middle. Temple and Barbam 


queen's ſerjeant on the part of the queen 15 And 'the prin⸗ 


land was in fir Thomas Myat the ſon at the time of the trea - 
ſon committed or afterwards. For the ſtatute of 26 H. 8. 
cap. 13. ordains that thoſe who are attainted, o triaſon Pall 
for feit to the king all lands, tenementi, or bereditaments which 


* 


right, title, or means. And the'ſtatute'df 33 H. B. cap. 20: 
ordains that the king ſhall have as great engt and advantage. 
by attainder of treaſon as well of u es, right, 5 entries, aid con- 


ditions as of poſſeſſions," rever ont, remainders, an all other 


„(( ie..c.ccciccqcum-cictkco 


1s a ſaving of the rights and intereſts of ſtrangers. So that 
if fir Thomas What at the time of the treaſon committed or 
at any time afterwards had nothing in the land in poſſeſſion 
or in reverſion, nor any right or title to it, then he could 


or intent of any of the ſtatutes. But Thomas Walſngham' 
the defendant who came to the land by deſcent, whoſe father 
came in by Moulton, who came in by the feoffment of fir 
Themas M yat, has his right and poſſeſſion ſaved to him by 
the ſaving of cach of the ſtatutes, and therefore he ought to 
retain the land. So that it is to be conſidered what eſtate 
and right fir Thomas Myat had after the feoffment, and at 
the 8 of the treaſon committed, or at any time aſter- 
wards. 1 | 


And 


- » Walkingham's Caſe, in Scacea. | 


And as to this, firſt it was confeſſed by the counſel who Ten wil 
argued on both fides, that by the feoffment which fir Thomar de radon I 
pat made to Moulton the reverſion in fee-fimple which the iv the king, 1 
King had was not diſcontinued nor touched. (e) For the make» 3 as, © 
king is a body politic of himſelf, of alt others moſt high and does net l, 

worthy, to whom no frechold nor eſtate of inheritance can continue nor 
be given or conveyed by matter in deed, or otherwiſe, but deveſt the re- 
by matter of record, and by the ſame reaſon no eſtate of cr Ron out of 


7 


the king. vide 


freehold or inheritance can be taken or deveſted out of him Gods. 304. :; Þ 
by matter in deed, or otherwiſe, + but by record only. And Poſts562z-:+ Þ 
therefore no freehold or inheritance can be taken from him elt... 
by diſſeizin, which is matter in deed, no more can it by L f 5531] 
feoffment, which is alſo matter in deed, for which reaſon (a) See Ante 
the feoffment of fir Thomas Myat, who was tenant in tail, 413 (i) ad 
did not take away nor deveſt the reverſion in fee - ſimple out e books there 
of the king, becauſe the feoſſment was but matter in . 


| (5) And by the common law a common recovery againſt the (8.P.3% H.8. 
f king's tenant in tail was not ſufficient to take the reverſion Bro. Diſconti- 


out of the king, although the iſſue in tail was bound, and — my doi gre, 


he ſhall not falfify by reaſon of a recovery in value, for he 33 H. 8. Bro. 
who has no right cannot take an eftate out of the king with- Recovery in 
out his will. (2) And hereupon the caſe in 25 Ed. 3. was 8 
cited, where upon default of tenant for life, the king who 3 «= 
was 1n the reverſion prayed to be received by his attorney and B. N. O. f. 245. 
his ſerjeants, and ſent his writ to the juſſices for that pur- NU 
poſe, and he could not be received; for if he ſhould be re- Ia . 
ceived, the demandant ſhould count againſt the king as te- 372. b. Ero. 
nant, which he cannot do, (e) for the ſubject is driven 0 430. Pig 
his petition againſt the king, and thall not implead him nor 86, „ * 
count againſt him as tenant in any caſe. So that akhough 98 
the king was not there received, yet he was at no prejudice, (% 17 Co. 39. 
for if the demandant's title is faint, he ſhall not gain the re- a Roms 
verſion againſt the king by ſuch recovery, (V but if the de- 347, 348. Bue 
mandant's title is good, it ſeems that by his recovery againſt dow by the 
ble tenant for life he ſhall deveſt the fee-ſimple out of the IT g 
— _ = - N aporags or 5 ww well where the 45. a0. * 8 
2 nt for li s not pray in ai the king, and proce- covery thall 
ad dende is not granted, as 9 he does pray — aid £ the net bind the 
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57 king, and procedendo is in 4 e 

| p1 granted in kquelg and ad judicium. 
* 90 that the reverſion or mike not be — out of (0 Pes Ras 
= the king b matter in deed without good title, nor by matter — as. Mas 
rot of record without making him priv. But 247 (1) and 


„(see Ante 241 (g) and the books there cited. //. 8.P. Co. Lit. 247. 3. 
2. b. 2 Co. 525 5 1 my —— * 5 Recov. 87. As of a diſſeizor —_— _— for life, 
remainder to the king, eizee recovers againſt the tenant ife, | ing's 

remainder thall be theredy deveſted. 5 >a" hs 2 85 | "TY 


Hillary Term 15 Blizabeth, in geacca. 


1 But the apprentice faid that ſometimes the reverſion ſhall 
e . fo be deveſted out the king by matter in feed and in law to- 
ctöcn af de gether, without making bim privy. ( As; if tenent in 
deveſitd b Ber fe - | - ha in 
matte? i Jed tail of the gift of a common perſen makes a ſeoffment 
A ic Bw s- fee, the feoffee gives the land in fee-Gimple te the king by 
Fe- deed enrolled, the king gives the land by his lettere patent 
4 2” 115 SF, to the firſt donee in tail, to have and to. 1 0 to him 41 
kene his heirs of his body begotten, and be has Alus, and dies, 
(x) see the like the iſſue enters, now he ig remitted to the firſt tail, and 
point upon the thereby the reverſion in fee-ſimple is deveſted out of: the 
ſame ground king, and reſtored. to the firſt donor, ſer hore there is 
Ame 399 (8). à former right, and the former right, and matter in deed, 
(5) See like and matter in law all concur together. (Ye perhapiz he 
poiut Nieb:l: v. faid, ſhould it be if a man makes a leaſe for. lifes Pen: con- 
5 * Pre dition that if the tenant for life does ſuch an act, he - ſhall 
„e (EA. have the fee, and the leſſor grants the reverſien by deed en- 
for lie to B. rolled to the king, there if the tenant for life -afterwatds 
upon condition performs the condition, he ſhall have the fee thereby, ant 
| * 2 ſhall deveſt tbe reverſion out of the king, for the reverſion 
out iſſpe, the was bound with the condition, and foraſmuch as the -candi- 
| 1 flee mould tion is older than the title of tke king, this elder title, and 
| * — the matter in deed, and the operation of the law thereupon 
| artaintedof ſhall take the reverſion out of the king without ſuit or other 
treaſon, and circumſtance, for the fee · ſimple ought-to veſt in the tenant 
; und there for life at the ſame inſtant that he performs the condition or 
it was held by never. (i) But no tortious act can take the reverſton out 
ome of Fe of rhe kigg. 5 : ft 
ores, that 1) And as to the caſe in 45 Aſs. pl. 6. (which had been 
admitting that ( a | ihe © 3 8 
the reverſion cited) where by an office returned into the chancery it w 
was aQtually found that king Henry 3. gave a maner to the carl of Gor! 
| er wal and to his heirs of his body iſſuing, and that the earl 
attainder, ye: Was dead without heirs of his body in the time of king 
whenthe leflor Edward 1. and one M. came and pleaded that the earl by 


died without. his charter ſhewn forth gave the manor in fee with clauſe of 
iſſue, at which 


ime the con- Warranty to one W. by whom the ſame M. claimed, in et- 
Aition wag ooh change for another manor, and he ſaid that the earl was an- 
i» > 3. ceſtor to king Zdwerd 1, and that aſſets deſcended to the 
belive Bowe. ſaid king Edward 1. viz. the manors of A. B. and C. and 


and the rever- upon ſearch it was found true that the aſſets were deſcended 
- from ſhould be to him, and it was there adjudged that the faid M. ſhould 


the king by have reſtitution ; from whence (it had been ſaid) it ſeem! 


operation of that the gift of the earl deveſted the reverſion out of the 
law by forceof king ; to this it was anſwered, that the caſe does not prove 
the condition, | 5 5748 225 that 
without Men- n „ le nh T1 Ef | 
frans de dreit, or other matter of record. ('i) Co. Lite. 354. b. (hs — 
bl. 6. Fitz. Garranty 68. Bro. 52. Aſſets per Deſcent 31. Prerogative 52. Tayle 24 
234 (f.) | 


* 
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that the gift of the earl dev ſted the reverſion ont of the kings 
but it ought-to:beniridenſtood there ahat the gift of the carl to 
W. was before the ſtatute gedonisronditionalibiis, ut which time 


tional, ſa-that what the reporter of the eaſe culls à reverſſon 
could not he -a-reverſfion;: but it was n (a) poflibility of a res 


pverſion 3 for the cafe is there reported, that king Henry the 


eat · grandfather of king Zdward';. gave tlie Manor te the 


earl of Corneal; and to the heirs'of his body iſſuing, ſuv- 


ingthe reverſi on to him and to his heirs for default of iſſde, 
in which caſe the reporter miſtakes the law where he terftis 


it a reverſion, ſor at that time there was no teverſion of an 


thete was no reverſion, but the-tark had a fre-finiple oondi- 


E 1 


(a) Pig. on Re- 
cov. 85. | 


eſtate · tail, but the whole was a-fee-fimple conditional, for 


the eſtate of the ſcte · ſiin ple was not divided from the eſtate- 
tail until the 23th year of the reign of king Edward 1. at 
which time the ſtatute de donit + conditionalibur was made, 
which firſt divided the fee - ſimple from the eſtate- tail, fo 
that the report, as it is made, does not ſtand with the law, 


intended that the carl of Cormue! aliened the manor with 


[+554] 


and in order to make the caſe agree with the law, it ſhall be 


warranty before the ſtatute de dont conditionalibus, in which 


caſe the king had no rev erſion, and the warranty was colla · 


teral, (5) ſo that there was no need then to have aſſets, al- (5) vide Co. 
though the aſſets might better ſatisfy the king in reaſon. Litt. 374. b. 


Wherefore that caſe does not prove that the feoffment of 
tenant in tail of the gift of the a} eg is but matter in 
deed) cat deveſt the reverſion out of the king. And ſo in 
the principalicaſe it was agreed by the counſel on both ſides, 
that the feoffment of fir Thomas:Wyar did not take away not 
deveſt the reverſion out of the king, but that the reverſion 


continued in the king after the feoffment as it was before. 
. Nevertheleſs Bullock and Mantoood ſaid, that by the feoff- For the deſen- 


ment in fee with livery of ſeizin made by fir Thomas Mat 
to George Monlion the whole eſtate and intereſt which What 


bad paiſed, and nothing was left ih Maat to be afterwards 


forfeited by. him. For when a man gives land to one and to 
his heirs, and makes livery; all that he has in the fand ſhall 
paſs, whether it be a right, rent, common, or other intereſt, 
and to ſuch purpoſe is the livery made, which is à ceremony 


made uſe of to ſhew the :vehuntary demiſe of all that the _ 


party has in the thing delivered by him; and the receipt of 
the livery is a teſtimony of the other's voluntary — 154 ang 
ef all-that is demiſed to him, and the law ratifies the inten- 


tion which the parties had in the act, and gives its judg- 


ment that the act ſhall be taken moſt ſtrongly againſt him 
WOW s e that 


A 


Hillacy Term 15 Elizabeth, /it-Seacea. | 


that does it, and moſt beneficially for him to whom it is 

done. From whence it follows that nothing remained in fir 

| Thomas Wyat after the livery, viz.- neither an eſtate nor 
(0) Finch 166. right, (e) Be there cannot be @ right in any one (as Man- 
| wood ſaid) but where a wrong was done before, and no 


wrong was done here, for the tenant in tail might give the 


land to another during his own life without prejudice to any, 
for the reverſion was not touehed by the feoffment of Wyat, 
but it remained as it was before, and no wrong was done to 
the iſſue by the feoffment, for he might have entered, and 
no wrong was done to Wyat himſelf, for he voluntarily part - 
ed with the eſtate which paſſed. So that there was no eſtate 
nor right in Wyat when he committed treaſon, and conſe- 
quently the ſtatutes, which provide that Myat who was at- 
tainted ſhould forfeit all his hereditaments and rights, do 


not affect Myat as to the land in queſtion, becauſe he had 


no inheritance nor right in it. | 77 

But perhaps it may be objeRed that the-eſtate-tail which 

I yat had in the land did not paſs to Moulton by his feoffe 

ment, and therefore that it continued in Myat; to this it 

may be ſaid, true it is that the eſtate-tail did not paſs to 

Moulton, nevertheleſs the eſtate-tail did not remain in Hat, 

for he gave the land to Moulton and to his heirs, and con- 

trary to that gift he did not nor could retain his eſtate-tail in 

(7) Vide 2 Rel. the land, nor could Moulton take an eſtate -tail. (d) From 
R. 322. Poſt Whence it follows that if Myat himſelf after his feoffment 
563. had not the eſtate-tail, nor any other perſon had it, then 
R the eſtate-tajl muſt be in abeyance during the life of Wyat. 
And it ſeems by Littleton that an eſtate-tail once 1 


be in abeyance, (e) for, he ſays; if tenant in tail grants all 


(% Lit. f. 650, his eſtate to another, the reverſion in tail is not in the 

3 Co. 84. b. tenant in tail, nor ſhall he have an action of (/) waſte, 

Lit. R. 12%, becauſe he has not the reverſion in him, as Littleton ſays; 

Py and if he has not the reverſion there, a fortiore he has it 

(d), $61 (e). not here where he gave the land to one and to his heirs; 

dut (Li#tleton ſays) the tail ſhall be in abeyance. (g) As if 

4 9 land is given to one for life, the c mainder to the right heirs 

So. * of the body of J. S. who is alive, there the tail is in abey- 

(e) Ante 2 ance during the life of J. S. and after his deceaſe it ſhall veſt 

Ter ſee in his iſſne. $0 here the eſtate · tail was in abeyance during 

ee. the life of Myat, for he could not retain jt againſt his own 
feoffment in fee. | ts + Tho LT, | 

And perhaps it may be aſked what eſtate paſſed to George 

Moulton if the eſtate-tail did not paſs to him; to this it may 

de anſwered that the land was given to him and to his 

| AS | X „ heirs, 
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irs, in which limitation the tail could not be given, anßd 

greater eſtate than for life was given, and ſuch an eſtate 

as given as ſhould deſcend to the heir of Moaulton, which 

wſt be an eſtate of inheritance ; from whence it ſeems 

at the eſtate given was a fee · ſimple, that is, a fee · ſimple 
eterminable upon the eſtate - tall, or a fee-ſimple until the 

ue of Myat had avoided' his _— Wy — 5 _ FEE 
ough avoid by entry or formeaon. ( or before the () Ante 2 

8 of 26 H. 8. . ial ſhould not forfeit his eſtate by by and the. 
ttainder of treaſon, for the ſtatute' Ye donis conditionalibus the haekethere 
reſerved the eſtate-tail to the iſſue until the ſtatute of 25 

. 8, was? made, by which it is ordained that he who is . 
tainted of treaſon ſhall forfeit to the king all his beredita- 

ents, and the fpecial ad of confirmation of the attainder 

f Wyat adds further, that he ſhall forfeit all bis rights, and 

Wat after the feoffment had no inheritance-nor-right in 

| 3 he 3 _ yg its * on = was no ob- 3 
tacle to the iſſue of Vyat but that he might enter upon n. 
Moulton or his aſſigns after the death of Myat who 2 J 


ainted, and in the mean time Mouton and his aſſigns had a hanna of | 


ee-ſimple, (but that was determinable or defeafible as is 127 ſame land 

aid before) and the king had another fee - ſimple, that is, mes 167 

e retained his antient fee-fimple which he had before the the ſame time. 

coffment made by Wyat, ſo that there were two fees-ſimple (e $53 

f one and the ſame land atone and the ſame time, as there (handle) 00 

all be in many caſes. For (i) Manwoed ſaid, if before cited. 

he ſtatute of 34 U 35 H. 8: tenant in tail of the gift of the 

ting had ſuffered a common recovery, the iſſue in tail 

hould have been bound for ever by reaſon of the f recom- [f 555 “ 

ence in value, CI) and in that caſe the recoveror ſhould © 

ave had a fees-fimple determinable upon the eſtate-tail, (5) Cro.C. 430. 

nd the king ſhould have had his antient fee-ſimple alſo; (Jef z 

e And he ſaid further, if one makes a gift in tail, the re- (JP Bg 

ainder in tail to J. S. and afterwards J. S. levies a fine in Read. on ſtatute 

ee · ſimple of his remainder with proclamations, and dies f Vic+ 347. 

caving iſſues, and afterwards tbe firſt tenant in tail dies 

vit hout iſſue, now he to whom the fine was levied ſhall. 

ave a fee-fimple determinable upon the death of all the 

ſues of J. S. and the donor has another fee-fimple, ſo that 

ere are two ſees- ſimple of one and the ſame land, as Man- 

„d ſaid. (d) And, it was ſaid, if A. is ſeized in fee, 

nd makes a gift in tail at this day to B. to the uſe of C. in 

ee, now the ceſtuy gue uſe who has the land by the ſtatute 

i 27 H. 8. has one fee-fimple in the land determinable up- 
on 


* 


. 
. | Hillary Term 15 Elizabeth, in Scacca: 


; on the eſtate · tail, and the donot has another. (e) But wy 

__ _—_ T (reader) that a uſe:cannot be: limited : upon; un eſtate. tai, i 
was adjudged in 24 H. 8. in the title of Feoffments to Uſer i 
(024 H.8. Bro. he . abridgment of the lord Brook which is how: in prin 
 Feoflments 1. (J) And ſo Bullock cited the caſe in 13 Ed, 4. where 1 
C. f. 60. Co. man granted a rent charge in tail out of his land, and d 
Litt. 19. b. tenant in tail ſuffered, a common recovery with vouche, 
2 1 there the recoveror had a fee-fimple determinable, and 7 
780. C. pl. 2,3 he had no fec-fimple of the thing. (S) So if the lord of 4 
2 And. 87, 36. yillain enters into the entailed lands of his villain, he bu 
: Rol. B. 333» one fee-ſimple, which is determinable upon the cſtate-tai 

| re and the donor has another fee- ſimple. And ſo in may 
190. Jenk. Cent other caſes there may be two fees - ſimple of one and th 
. S uy; fame land at one and the ſame time. So here in the pri. 
12.205, 206, Cipal caſe the king had one fee · ſimple which continued i 
Vin Abr. tit. the crown, and by the feoffment. Moulton had an ett 
Uſes C. pl. 2,3, which was deſcendible to his heirs, which is and may be 
in Margine. called a fee-fimple, which eſtate he gave to Edmund Wa 


M. 18 Ed. 4. fing ham, who died ſeized, and the land deſcended to Then 


be 4. Poſt” Malſngbam the defendant, after which time Myat con- / 
* mitted treaſon, and was attainted and executed, and an 
e thing can come to the crown by his attainder but that wid ev | 
2 Gro. Car, was in him, and he had not in him any eſtate of freehol tior 
430. Id. Raym. or inheritanee, nor any right or title to the land containe And 
8 Abe. 36 in the information, for which reaſon the queen cannot in- tail 
H. pl. * 1 peach the defendants of the intruſion. And many otba that 
$57 (b). things were ſaid by them to enforce this opinion. his 
1 On the other hand it was argued for the queen, that by and 

ed greening the feoffment of fir Thomas Nyat to Moulton no other eſtan bet 

- * _ _ , than for. the life of Myat only paſſed. - And here it is 2 his 
| Texans jojo ſo much to be conſidered what eſtate Vyat limited by wou and 
ment in fee, upon his feoffment to Meulton, as what eſtate the law vil con 
no more ** ſuffer to paſs, and inaſmuch as it is confeſſed. that by th gift 
9785 te. feoffment the fee- ſimple was not diveſted out of the king ten: 
nant in tail. from thence it follows in a manner conſcquentially that 10 cou 
Poſt 561 (d). fee · ſimple paſſed to MAaulton, for none can give to another F 
be, that which he himſelf has not nor can have, and in ere not 
Dee gift there ought to be a donor and donee, and a thing had 
which may be given, and although in the principal cal bad 

there was a donor and donee, yet there was no fee-ſimple if h 

in Wet which he could give, for the fee · ſimple reſted int: mig 

movenbly in the crown ; yet Myat had the land, but the of t 

land. itſelf is one thing, and the eſtate in the land is anotber of t. 

thing, for an eſtate in the land is a time in the land, or fa _ 

750 | ol rhe 
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ore than diverſitics of time, for he who has a fee-fim 
n land has a time in the land without end, or the land for 
ime without end; and he who hus land in tail has a time in 


body, and be wh6 bas an eſtate in land for life hu no time 
in it longer than for his own life, and ſo of him who has 
an eſtate in land for the ſiſe of another, or for years. Then 
when Vat had but an eſtate in the land for a time as long 


could not take that away from the crown, nor give it to 
he was diſabled to give the land for a greater time than 
had, for which reaſon no fee-fimple could p_ 6 


can poſſibly be tenant in tail hut he only who is comprehend» 
ed in the intent of the donor, and who is within his limita- 


or a time, and there are diverfities of eſtates, which are no 


the land or the land for time us long as he has iſſues of his 


as there was any iſſue of the body of his father, and after 
the failure of ſuch iſſue the king had a time in the land 
without end, or the land for time without end, which is 
termed a fee · ſinple, the words of Wa! upon his livery 


Moulton, and the law does not meaſure the gift of Myat ac- 
cording to his words, but according to his ability, and here 


And the eſtate-tail could not paſs to Moxlten, for none That by ſuck 


ment the 


eſtate rail can- 
not paſs, be- 


hol tion. For eſtates- tail ate made by the act of Weſtminſter 2. cauſe che 


ind and the effectual words of the ſtatute, upon which eſtates- 
im tail are founded, are theſe, The lord the king hath ordained 


feoffce is not 
uded 


c 
in the intent of 


thai the: the will of ih giver, according ie the form in thr died of the donor. 


his gift manifeftly expreſſed, from henceforth ſhall be obſerved ; 


here, that fir Thomas Wyat the father and the heirs males of 
his body begotten ſhould have the land, and no other; 


gift, for which treaſon it is impoſſible that Moulton could be 
tenant in tail, or that the eſtate tail which was in Jar 
could be transferred to him. x | 


had no power to give the land to him for ſo long, for he 


of the king, and as he could not make a ſeoffment in fee 
of the land to Moulton, ſo for the ſame reaſon he could not 
make an eſtate to him for the term of his life, for thereby 
the fee · ſimple which was in the crown would be touched as 
well as by a feoffmem, for which reaſon Myat was diſabled 

| to 


Poſt 561 4 
and it was the will of the king, Who gave the eſtare-tailh7 cor®® x 


and therefore Moulton, who was of another blood, was not 
comprehended in his will, nor expreſſed in the form of the 


Further, an eſtate for term of the life of Moulton could That by fuck 
not paſs to Mouton by the ſaid feoffment, becauſe Myat 2 = 
e for 


had but to do with the land 8 his own life only, and 2 


if he might convey the land to Mouton for his life, then pais, Poſt 565 M 
might he diſcontinue the reverſion in fee, and diveſt it out (e). | 


- 


Hillary Term 15 Elizabeth, in Scacca. 


to make the one eſtate as well as the other, and therefore 

the feoffment could not give an cſtate- to Moulton for. his 

life. And if neither a fee-fimple, nor an eſtate · tail, nor 

aAaälOZan eſtate for the life of Moulton could paſs, then ſuch eſtate 
[+ 556] at was able to give paſſed, and that was only an + ef. 
tate for the life of Wyat, for ſuch eſtate he might lawfully 

give, but no greater freehold. And then when. at wa 

put to death, the eſtate of Thomas Walſngham the defendant 

was determined, and he by his occupation afterwards became 


L 


an intruder, and fo puniſhable. 


Where tenant And where it was ſaid on the other fide that a greater ef- 
in tail makes a 


' feoffment in tate than for life paſſed by the feoffment to Moulton, for that 
fee, the eſtate - the eſtate-tail was in abeyance, to prove which (a) Little 
tail is notin den was cited, the apprentice and Barham (b denied the 
— Be of law to be ſo in the ſaid caſe, in Littleton where tenant in tail 
the tenantin grants his eſtate, for, they ſaid, tenant in tail cannot by 
tail, (againſt any means give the eſtate-tail.to another, becauſe none but 
2 ., he who is comprehended in the intent of the donor ſhall be 
remains in the tenant in tail, and if by the grant of tenant in tail of all bis 
tenant in tail. eſtate no other could ever have his eſtate, to what purpoſe 
. ſhould the eſtate be in abeyance ? For things ſhall be in 
erguende, abeyance to the intent that another may have them aſter- 
{a) Litt.\.650. wards, and not immediately, but in time to come, and 
they ſhall be in abeyance until they can veſt in the other. 
8 (e) As in the caſe of a leaſe for life, the remainder to the 
ce) hor” Curias. right heirs of the body of J. S. who is alive, there the tail 
«563 (e) arguen- ſhall be in, abeyance until the death of J. S. and then it ſhall 
| _ 8 _ veſt in his iſſue, becauſe it could not veſt before, and to this 
ed Hob. 39. purpoſe of veſting afterwards it was in abeyance. But in 
Hetl. 156. the principal caſe the eſtate-tail ſhall never veſt in any 
2 Rol. K. 5c6. ſtranger, and therefore to make that to paſs out of one 
{c) See ante 25 Which ſhall never veſt in another is idle and to no purpoſe, 
(o) and the and quite foreign to the intent and conſideration of the law 
books there in allowing things to be in abeyance. Wherefore Littleton 
cited. has miſtaken the law in this point, and he has put in his 
% Litt. ſ. 606. book divers caſes which impugn his opinion in the other 
oP 81 caſe. (d) For he ſays that if tenant in tail makes a leaſe 
by (g). for years, and afterwards releaſes to the leſſee all the right 
_ which he has in the land, to have and to hold to the leſſee 
% Lite. f. ö and to his heirs for ever, by force of this releaſe nothing 
Fa 3 '*- paſſes but for the term of liſe of the tenant in tail. (e) So 
he ſays that if tenant in tail makes a leaſe for his own life, 

and afterwards releaſes to the leſſee and to his heirs all the 

right which he has in the land, the eſtate of the leſſee is 

not enlarged by force of ſuch releaſe, becauſe when the leſſeę 


had 


had 2 
tail, 
could 
right 
are th 
to tak 
as a g 
the re 
An 
in tal 
of his 
therec 
life of 
in tail 
waſte, 
ther, 
was al 


made 


(g) At 
where 


for lif 
alſo th 
claim, 
In an 
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had an eſtate in the land for the term of life of the tenant in 
tail, then he had all the right which the tenant in tail 

could lawfully grant or releaſe, (fo that by ſuch releaſe no 
right paſſes, inaſmuch as his right was gone before. Theſe - 
arc the words of Littleton, in which caſes every one ought 


so take it that the releaſe of alf the right is of as much effect 
. grant of all his eſtate, and therefore theſe eaſes impugn 
e reaſon of the other caſe abovementionſmme. 
And as to what is ſaid in Lirileten, (J) that the tenant The ten 
in tail ſhall not have an action of waſte againſt the grantee why tenant in 
f his eſtate, they agreed that the law was fo, but the reaſon fen angle 
thereof is not becauſe he has'a'greater eſtate than for the of waſteagainſt 
life of the tenant'in tail, but hecãuſe the eſtate of the tenant the grantee of 
in tail was difpuniſhable of waſte, and he might lawfully do * 2 8 | 
waſte, and therefore when he granted over his eſtate to ano 
ther, therein he granted his privilege” to do waſte, which Lit. g. 
was annexed to his eſtate, and it was as much as if he had mw 4 er. 
made a leaſe for his own life without impeachment of waſte. 

(g) And the apprentice reſembled this to the caſe in 42 Ed. 3. (e) M-42 Ed.3. 
where a man releaſed for himſelf and his heirs to his leſſe 23: Pl. 7. Fitz. 
for life all the right weich he had in the ſame lands, and 73 

ſo that he and his heirs ſhould not demand any right, 

claim, or challenge for the term of life of the tenant, and 

in an action of waſte brought b the ſon of him who releaſ- 


, the leſſee” pleaded the faid deed, and there it ſcems to 


enas CF SE CEE _[Þ©£ 


CY nn == 


A. 8 Ot ow 


. 


ze e the better opinion that the waſtt was diſpuniſhable, for 
il be clauſe in the deed was equivalent to a clauſe of diſpu- 
ll riſmment of wafte. And fo the grant of the whole eſtate of 
is de tenant in tail is equivalent to words of diſpuniſhment of 
in Waſte, which is a privilege contained in the eſtate of the te- 


TY ant in tail. But that caſe in Ljteleton does not prove that 
ne Ide tail is out of the tenant in tail, or that the A a 
e, Nreater eſtate than for the life of he tenant in tal. 


W And as to what has been ſaid on the other fide, that the An eſtate to 


F 


on fate given to Moulton was ſuch as ſhould deſcend, to this man and his 

vas agreed that ſo it thould, becauſe, the land was given wore the ing 
er Y Moulton and to his heirs, in which caſe the words (his is — pany”. ba 
iſe art) ſhall make the eſtate (although it be but for the life ritance, but a 

he che tenant in tail) deſcendible during the life of the ceſtuy detto dible 

. 3 ä ne , e freehold dur - 
ee % vie, viz. of Hyat. (5) For Littleton ſays in his Chapter ing the life of 
ne if Warranty that it one leaſes land to a man and to his heirs cy gue vie. 
doing the life of another, and the leſſee dies, living ceſtuy end iheirs) in 
e, vie, and a ſtranger enters, the heir of. the lefles may added t- — | 
| e e e ©, Ouſt vent an occu- 


ers} Bt +4 541: 37 * Gancy, S. P. 
1 Bulſt. 535, f Finch 102 Poſt *62. F 


WW litt. 239. a. 1 Co. 140. b. 10 Co. 98 a, 
+\Litt. | 739. ; 
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ian of. the leſſer; 


8 


Abr. 125. 


( 27 A pl. (the tenant). was in as ſon and heir, and he demanded judz 
31. Fitz. Bar 
303. Bro. Aſ- 
fize 272. 


to be obſerved that the reaſon why the 7 . 29 
e in the 


terplea de divers perſons and to their heirs during the life of the lady 
| Reſceit 3. Bro. | 
3 Receit 38. 


life of the lady. So here although the eſtate which 
gave to Moulton and to his heirs was deſcend 


— in $00 
have the eſtate· tail, nor a fee · ſimple determinable, nor any 


* þ 

ober eſtate but only; for the life of his villain, for when the 

tles avthorizes the ltd of the villgin; to enter, it does not 

I authorize him tn take she reverſion out of the donor, for if 

co, it would do wrong, and the lord of the villain cannot 

be tenant in tail; from whence it follows: that if he ſhall 

übt bave a ſeer ſunple, nor a fes - tail; he ſhall only haye an 

„ eſtate for the life of the villain, (c) ſon if after his entry he (-) 2 Rol. Abr. 
.in manumiſe the villain, and aftetwards the villain: hath 735. H. pl. a. 


ilſde, and dies, the iſſue ſhall be free, and is inheritable to 

he tail, and may ouſt the lord. (4) And fo in the caſe of (4) NI. is Ed.4. 
15 £4. 4. beſore cited, if the recoyefor will avow: for the 8· Ante 558(fi- 
ent, he ought to aver the liſe of the tenant in tail, for he 

nnot have a greater eſtate in the rent, in which he had 

no ſee- ſimple, than for the life of the tenant in tail. So 

hat in all theſe caſes neither the recoverar, nor the lord of 

he villain, nor the heirs who have the freehold which is 

eſcended to them, nor Mou/ton in the principal caſe, have 

ny fee-fimple, for their eſtates; cannot be termed: a fee- 

mple, inaſmuch! as they have no inherizance of conti- 


hal Nevertheleſs the apprentice ; ſaid that he would - confeſs Three forts of 
but Where are three ſeveral eſtates of inheritance which may be eſtates in fee. 
. es eſtates in fee. (e) The Grit is, a fee-fimple, and that J b., Count: 
one hs, where lands: ars given to a man and to his heirs abſo- 74,75. La. 

the otely without any end or limitation put to the eſtate, for Raymondr 148 | 
r OW) is an inheritance, a6 Littleton ſays, and (ample) is ab Gute. e 
duly bet which is pute and perpetual, ſo that inaſmuch as he aas 
bu abſolute cſtate of: pet petuity in the land, ſuch eſtate is () Litt. ſ. r. 

/ nWoperly termed a fee-fimple, ee. 5 

ne u Another fee there is, which may be called a fee - ſimple diy, Fee- im- 


e 2 Jas if land is given to a man andtohis heirs 3 


b long 2s J. S. ſhall have heirs of his body, there he to 
dom the land is giren bas a fee - ſimple, but his:eſtate is 
f erminable upon the death. of J. 8. vithaut iſſue, for (id m 


en the fee js ended, and dhe fecfof hall have the land 58 79. 

hin, e eee to a man den his heirs. as 

ng as he ſhall pay 208. annually to A, or as Jong as the (g) As 

lurch of) St. Paul ſnall ſtand, bis eſtate-is a fee: ſimple. de- . yp 

uminable, in which caſe he has the whole eſtate in him; be 1-mited as 

continue for long A8 ſuch a 
tr. e 


. E (hall 
5111 ien ef Het Ho IE ob” 
20. T Co. 49. a. 1 Rol. R. 101. Hardr. 149. 


36. Poſt 559 And in 40 Af. pl. 36. it is put that if there is tenant | 
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ever, though at the ſame time there is a-contingency which 

when it happens will determine the eſtate (which contin; 

geney cannot properly be called a condition, but a limits 

| tion) may be termed a fee - ſimple determinablee. 
3dly, Baſe fee. The third eſtate in fee may be called a bhaſe fee, and thut 
is, where A. has a goed and abſolute eſtate of fee · ſimple ii 

land, and B. has another eſtate of fee in the ſame land, 

which ſhall deſcend from heir to heir, but which is baſe it 

| reſpect of the fee of A. as being younger than the fee of 
(bYCro.C.430. A. and not of abſolute "perpetuity as the fee of A. is: (h 
. as if a man at this day makes a gift in tail, and the donee 
is attainted of treaſon, the queen and her heirs ſhall ban 

the land as long as there are any heirs of the body of the 

donee, and in that caſe t here are two fees, for the donor 

has his ancient fee, which is a fee-fimple, 'and the queen 

has another fee in the ſame land, which is ſuch a fee as ſhall 

deſcend, and ſuch as the queen may grant to another in 

(i) 2 Bac. Abr. fee, and ſuch whereof the wife of the grantee ſhall be (j) 
123. endowed, and if it deſcends to his heir, it ſhall be aſſets to 
the heir in debt, or to render in value for the warranty of hi 

ſather, but yet it is but a baſe fee, for it is younger in tin 

than the fee of the donor, and it ſhall not endure longer 

than there continue to be heirs of the body of the donet, 

and if ſuch heirs fail, this fee is gone, whereas the feed 

the donor ſhall never periſh, ſo that the one is pure aud 

| perpetual, and the other is but baſe and temporary, and n6 

95 = 2 al thing more than an inheritance upon the cafe. - (4) 80 ift 
= 17 6 day tenant in tail by indenture | enrolled” bargains a 
fells the land to another and to his heirs,” the bargainee h 

a fee in the land as he had in the uſe, for the uſe is # ne 

thing which may be derived in fee, as a rent- charge m 

out of land in tail, and by the words of the act which « 

veys the land to the uſe, and makes the bargainee to hart 

fee in the land as he had in the uſey he has a fee in il 

| land, but that is only a baſe fee, and the donor has t 
(1) 40 AF. pl. pure fee, - viz. the fee-fimple, for the caſes aforeſaid: | 
(b). tail, and the land in tail is recovered in value, and' put 
execution by reaſon of a warranty in fee which the tent 
in tail made of other land, he who has recovered in 
| lue ſhall have a fee-fimple in this land, and the donor It 
(=) 29 AL pl. retain his fee-ſimple : Which caſe was put by Barham: | 
61. Bridam 27- And ſo is it, the apprentice ſaid, in the caſe of 29 . 
Strange 337: 61. where tenant in tail was bound in a ſtatute-merchar 


8 


Waltinghain's Caſs, in Beablh. 
WY td fit ide And the ilfue was gotta es for felony, and 


obiditied a chaftet of patdon in the life of the father, the 
father died, the the Entered, and the conüſęe ſued Execu- 
tiott of the land, and the heir brought an àffze, and Whe- 
ther 6r no the afſize was inaintenable was there debafed, 
aud the ptineipat pölnt argued was, what effate the iſſue 


„bad, för if he had Ani Cffate rail, then the affize was main- 
u tenabfe, for then he was remitted to his eſtate-tail, in which 
of Wi c#f6 &x4cuti6n could” not be fied againſt him, and if the 
ae had a fée-fimpfe, or any other effate than an cſtate- 


tall, then the athze was not maintenable ; and there it ap- 


* pears f that the wie for fefon j fo diſabled him in blood [f 558 
ive that he could - 5 take by defcent the land in tail any more 
nr nan farid if. fee-figmple, notwithſtanding the charter of 


pardon, Which coul nöôt (4) reftore his blood to its former Otis. 
bal WW poriy, from whence" it follows that when the father died, 591. (by. 


ihe lard could nor () revert to the donor, becauſe the donee 1 | 
had iff, and the fue could not take by (c) deſcent by rea- % Bac: Abr. 
en of his difability, ſ6 that upon the death of the $42 TOE 

he ff&ehold in deed or in law was in none, but in nubibus, () bid. 

js it is were (d) tenatit pur auter vie dies in the life of (4) Co. Lite. 


ue fie vie, and nohe enters, in which caſe every, man in 4 b. 
** e wotfd pas am equf kitfe to the land, and therefore when. 


he iffice In tail entered, he was but an ( occupant, for BY JLitt.R.322. 
3 
d 


- ith caſe the ooh en decupanti, and he could not be 3 Bac-Abr. 1g, 
eo pant of 4n effate-tail, for none, ſhall have the e . 
e bur the ffrues of the donee who Mall take by deſcent, 362. 


# ſuch an oteypint ought to have a greater eſtate than an 
copant 6f x freefiold, Tor it ſhalf deſcend to his heir, for 
ith reaſon it ſeems that in that caſe the iſſue had a baſe 
, and the donor had his fee, viz. the fee-fimple and fo 
ere Were two fees of one and the (ane land at one and the 


tie tine; and becduſe the eſtate of the iſſue was ſubject 
ie execution, the iffue was nonſuited in the affe. So 
10 | 1 \ hEſai8, there may be two fees'of one and the ſame 
4 cone Ant Pe ſame time. But it ſeemed to ſome that 
_ lar caſe the.iffuc ſhould only have an eſtate 4 his own 
. eds dtcupant. And he ſaid that there ſhall be a baſe fee 


Ihe cafes which have been put, (/)] where a recovery was (// Ante 535 b. 
W 2g4inft the King's donee in tail before the ſtatute of 34, 
8, and where (g) tenant in tail in remainder levies a /g) Ante 555 
eng provliiiatione” in which caſe there are two fees, (. 

one HAY BE ũ OO or a er HE nh, 

Wherefore it appears from theſe caſcs that there re three That where te- 
tes in fee, viz. fee · ſimple · abſolute, —— 2th 13 nant in tail 
Parr Il. | Z e 


ſee paſſes, but only an eſtate for the life of tenant in tail, and the reverſion of the tall ro- 
i him. Poſt 561 (a), fer Curiam. | | 


(4) P.18 Ed. 3. 
12. pl. 2. 


reverſion to the carl and to his heirs. of his body Ibegotten, 


ed in tail, and whether the daughters ſhould be received, 


was put without day for the nonage of the one. 
| which caſe it appears that they were received in reſped d 


+ and if he was fo, it is all one as to that point, for an Il 


by the feoffment, neither a fee-fimple abſolute, nor a fee- 
a a man has land to him and to his heirs during an eſtate of 


was only an eſtate for the life of JYyat, ſo that the reverſion 
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able, and a baſe fee, the laſt of which is, where a man haz 
land to him and to his heirs during the inheritance which 
another had. But in the principal caſe Moullon had no fee 


ſimple determinable, nor a baſe fee, for a baſe fee is where 
inheritance which another had. But the eſtate of Moultm 


of the tail remained in Myat. (h) And to prove this the 
caſe in 18 Ed. 3. was cited, where the king gave land to the 
earl marſhal and to his heirs of his body begotten, ſaving 
the reverſion to himſelf, and the earl by the king's licenſe 
leaſed the land to one Adam Brown for his life, ſaving the 


and for default of iſſue, to the king, the earl died, having 
iſſue two daughters, one of which was within age, the 
tenant for life being impleaded made default after default, 
and the daughters and their huſbands prayed to be received, 
and becauſe one of the daughters was within age they pray- 
ed that the parol might demur, and there it was touched 
whether the reverſion upon the leaſe for life could be reſerr- 


inaſmuch as the tenant was their deforceor ; and afterwards 
they were received by the award of the court, and the whe 
rom 


the tail which was in them, and that the parol demurred ii 
reſpect that that eſtate was deſcended to them, for the ai 
could not gain a fee-fimple by the leaſe, becauſe the fee 
ſimple remained in the king, which could not be diveſte 
by the leaſe for life, nor could he-gain a fee-fimple dete. 
minable, nor a baſe fee by the leaſe, for ſuch eſtates are n 
to be gained but by other acts, and if the eſtate- tail ſhould 
be there retained, fo ſhall it alſo be here upon the feoffmen 
But it ſeemed to ſome in the ſaid caſe of 18 Ed. 3. that 
the land could not paſs to Adam for his own life, but forth 
life of the earl marſhal, then by the death oſ the earl th. 
eſtate of Adam was ended, and he became tenant at ſuf 
rance, or rather he was in as an intruder, and ſo it was 
mitted by the act ion brought againſt him hy the demandant 
whereby the demandant made him tenant of the freehol 


truder or difſeizor in ſuch caſe could but have an eſtate | 
the lives of the two daughters in tail, ſo that the reverſi 
in tail was in them by deſcent, by reaſon whereof they u 
ALLIES EET receivab 


| Walfiogham's Caſe, in Scacca. 


receivable,. and the parol ſhould demur for the nonage of | f 
the one: And there Shard and Wilby ſaid, “ heretofore the q 
heir was receivable by reaſon of a reverſion as well of fees, 

« tail as. of fee-ſimple,”. from whence,, it ſeems, they took 
t that the reverſion was in tail. . 

But, it was ſaid, hewſoever the law be as to the tenant pen tenant 
n tail himſelf, viz. as to Myat, and though it ſhould be ad- in tail, the re- 
nitted that he ſhall not ſay, againſt his own feoffment, that verſion in the 
he cſtate-tail. continued in him, yet queen Mary might Mig mane 
ay that as to her the eſtate-tail continued in Wyar, for if though the in- 
he feoffment could not diveſt. the reverſion in fee out of tail be in abey- 
e crown, by the ſame reaſon, no act in deed. which pat beneßt, hl 
ould do ſhould take away the benefit which the crown the — I 


x ſhould have by the reverſion; and if there are any, advan - tail himſelf can 
he ges incident to the reverſion in reſpec of the eſſence or claim ſrom it 

n es RR SR CER Tool! ls againſt his own 
It, Nontinuance of the eſtate-tail in the line of the tail, the ſeoffment, yet 


own cannot be deprived:of. them, and in reſpect of them for the benefic 


e king ſhall ſay that, as to Him, the eſtate-tail continues, of the crown 
the reverſion in fee continues in him; and as the king, ſaid to con- 


W. all ſay that, notwithſtanding any feoffment of the tenant, tinue in bim. 
red, tail, he ſhall have againſt the iſſues, in tail his ſervices 4 he revetſi- 

a erred, homage, fealty, rent, aid to marry his daughter, e cou g b. 
ard Wd aid to make his ſon a knight, and the wardſhip of the Poſt 564, ar- 
rom dies of the iſſues, by the ſame reaſon he ſhall have all the 2 

& « {Whamodities of the land itſelf which the continuance of the 


i will bring to the crown. And for the having of theſe 


can eſtate- tail and the poſſeſſion ſhall be adjudged in law to | 
ſee· ntinue in the line of the tail, as to the king, for it was | 

a king's intent in the original creation and gift of the eſ- 1 
det e· tail that the land ſhould continue in the line, and that | 
re nai ſhould have all the benefits incident to the reverſion, and 


ſhoullWrefore all feoffments made by the tenant. in tail are null 
men void againſt the king. (i) And in proof of this matter (7) 21 Af. pl. 


that Wl caſe. in 21 4 pl. 18. was cited, where it was found by 15. 1 Co. 44. 4. 
for dhe that the father tenant of the king had aliened the 
earl th by licenſe to + two chaplains in fee, and took back an L #559 ] 


t (off Wie by fine to himſclt for life, the remainder to his fon 
as 40 heir who was within age, and to his wife, and to the 
andavifi: of the ſon, and that the father was dead, and upon 
cholol office the ſon and his wife had livery, and afterwards 
an Nacient fine was found in the treaſury, by which the fa- 
ate fer had but a fee - tail, and the tranſcript was ſent by writ 
verſio ch iſſued out of the chancery, and out of that iſſued a 
ey wei facias againſt the ſon and his wife to know why the 
eva ſhould not be re · ſeized into the king's hands accard- 
| 2 2 . ing 


* 
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which they ſhould loſe -if that ſuit was maintenable, and 


| ſhalt not be totally foſt, wherefore the court awarded that 


mould ſue for it againſt the king. In which caſe it is to be 
| underſtood by certain words therein that the fee · fimple was 


(49 AF) And to the like purpoſe the cafe in 40 Af. pl. 36. vas 


ation 13. Diſ- cited, which was thus, the lord Clifford tenant in tai} of 


r the —— the king purchaſed a licenſe to enfeoff certain 


Tayle 414. 


10 
() 


any thing why he ſhould not make reſtitution of the iſſues of 


which could not difcontinue the reverfion of the king, ant 


Ante 557 
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ing to the ſtatute of Lincoln, which wills that if after livery 
it be found by record that the king hath right to feize, then 
the party ſhall be warned to know if he can fay any 'thin 

why the land ſhould not be re-ſcized, and they came — 
ſaid that they had their warranty againſt the 'chaplains, 


there it was ſaid that the king was not appriſed of his eſtate, 
ſo that he was deceived in the grant of the licenſe, and az 
to the warranty, the king ſhall but have the land for a time, 
viz. during the non- age of the infant, ſo that the warranty 


the land ſhould be re- ſeized into the king's hands, and that 
at the full age of the infant he who had the right thereof 


in the king, whereupon it appears that the alie nation did 
not take away the reverſion out of the king, and that the 
tail was in ezas to the king, and that by the feoffment he 
ſhould not be deprived of any benefit or profit of the land, 


chaplains of the ſame land, and to take back an eſtate to 
him and to his wife in tail, the remainder to his own: right 
heirs, and he died, and his wife took another huſband, 
againſt whom a ſcire facias iſſued to know if he could lay 


the land for the time that he occupied the ſame land in the 
life of his wife during the non-age 'of the lord Clifford then 
being within age, who came and faid that the chaplai 
were enfeoffed by the firſt huſband, by force whereof the 
wife was warranted, and that the iſſue had aſſets by deſcent 
in which caſe he was difinherited by reafon of the warran 
ry - And the king's ſerjeants faid that the licenſe was puf 
chaſed in deceit of the king, who did not perceive his right 


conſequently he had cauſe to have the wardſhip, a fot 
be anfwered for the iſſues: (b) And it was there ſaid Þ 
Fitz-John, that if the lands in tail had been rendered | 
value by reafon of a warranty made 'by tenant in tail, 

who recovered them in value ſhould have had a fee-fimp 
in them, and yet the reverfion was in the king, but be 
the life of the iſſues the king ſhould have had no advantag 
thereof; to which Ladd. there ſaid that the king ſhov 
have the wardſhip of the iſſues in tail in that _ 
. | | | alter wal 


Walfingham's Cafe, in Scacca. 

ry afterwards it was awarded by the advice of all the juſtices, 

en that he ſhould be charged in right of two parts of the land 

n for the time that he occupied them, and that he ſhould be 

5 WW diſcharged in right of the third part whertof the wife had 

Is, cauſe to have dower. From which judgment it appears that -. .. 

nd by the feoffment of the land the reverſion was not taken out 

te, of the king, and that ſuch feofftnent was no obſtacle to 

20 the king but that he might enter into the land; and have 

ne, the meſne profits, for if nothing paſſed by the feoffment 

nty but an eſtate for the life of the lord Cli d who made the _ 

hat feoffment, then the eſtate given by the feoffment, and the 

hat eſtate taken back, was determined by the death of the lord 

reof Chord the feoffor, and the wife at beſt could but be tenant 

be at ſufferance, and ſuch ſhe could not be, for if the king had | 

mas © entered, the poſſeſſion of the wife afterwards ſhbuld have Notenant ar 
did been an intruſion, and his latches of entry made no diffe- 9 
the M rence in that reſpect, for latches of entry ſhall not hurt land. S. P. 

he the king, quia nullum tempus occurrit regi, fo that his non- Hardr. 25. 

ind. entry is equivalent to an entry, and therefore every one . 

vas that meddles with the land after the king's title is an intru- 

} of MW der, and ſhall anſwer for the iſſues of the land to the king. 

tai And as it was in that caſe, ſo ſhall it alſo be here as to the 

e to eſcheat of the eftate-tail, for after the attainder and death 

right Wl of fir Thomas Wyat, Thomas Walfingham the defendant 

and, MW (notwithſtanding the feoffment and deſcent to him) could ” 

| (ay not have as good an eſtate as tenant at ſufferance, for his 

eſtate is of ſuch ſort as if an entry in deed had been made 

by the queen, and he had afterwards intruded upon her, 

(inaſmuch as no office is requiſite in this caſe of attainder of 

treaſon by reaſon of the ſtatute aforeſaid) and therefore he 

ſhall be adjudged an intruder, and the eilate - tail which fir 

Thomas N yar had is merely extinct. | | 
And this laſt matter was made a diftin& point by the ap- Where tenant 

prentice, viz. whether the tail ſhould he ſaid to be extinQ, 22 — | 

and the queen ſhould have the Jand by way of reverter, or king, commits 

by way of forfeiture. And he faid that the queen ſhall have treaſon, the 

it by way of reverter, and to all purpoſes as if all the iſſues —— — 

begotten of the body of fir Thomas Wyat the firſt donee had ture of arever- 

_ dead. And ſuch is the intent of the ne of 26 H. may 
cap. 13. which enacts that all perſons attainte treafert Pf, - 

ſhall hſe * forfeit to the ling. Fo wh and ace em y_ "eo er 2 

lands and tenements which ſuch offender ſhall have of any gſtate where the re- 


Fverſion is in a 
common per- 
ſon. Vide 2 
Rol. R. 322. 3 Bac. Abr. 316. Hob. 345, 346. 


B. R. Hurſt v 


* 4 — — 
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of inheritance at the time , the treaſon committed, or at any 

time afterwards, ſaving to all others and their heirs (other; 

than the offenders in treaſon, their heirs and ſuccgſſors) all their 

rights, and poſſeſſions, leaſes, and other profits which they had 

(+) Vide Godb. the day of the treaſon, or afterwards. (c) By which general 

324. words (that they ſhall loſe and forfeit all lands and tenemeni. 

which they had of any eflate ee and by the ex- 

cluſion of the heir in the ſaving, lands in tail ſhall be for- 

feited; and how ſhall they be forfeited to the king and to 

his heirs, where he had the fee - ſimple before ? (d) For 

he cannot have the land to him and to his heirs by the for- 

feiture, where he had the fee-ſimple of it to him and to his 

heirs before, for if he ſhould have another fee-fimple: de- 

terminable upon the eſtate-tail, then he would have two 
fees-ſimple in one and the ſame land at one and the ſame 
time. And then if the king ſhould make a leaſe for 50 b 
years, and afterwards the iſſues of the tenant in tail attaint- 


. 


(d) Co, Litt. 
 f 


has © wid ws 0 


ed ſhould die, ſo that there were none remaining to inherit f 

the tail, if it had not been forfeited, what would become of f 

| the leaſe? Should it be good or not? And ſhould the leaſe | 

[ + 560 ] be derived out of the one fee-ſimple or out of both? + And - 
is the one fee-ſimple a reverſion to the other? And hov a 


can that be? And can there be two fees in one and the 0 
ſame perſon at one and the ſame time, as there may be an : 

-4 eſtate-tail in one, and a fee-fimple expeQant upon it in 
(a) Ante 248 the ſame perſon ? (a) No, Sir, it would be inconvenient 
(b), and ſee to have two eſtates in fce in one and the ſame perſon at one 
3 and the ſame time, although there may be two fees in ſe— 
| veral perſons at one and the ſame time, and to expound it 
ſo as to make two fees in one and the ſame perſon at one 

and the ſame time would beget confuſion, and would be 

| inconſiſtent with the rules of our law. (4) And it is held 

(5) T. 9 Ed. 4. ing Ed. 4. that if tenant in tail enfeoffs the donor in fee, 
| ware 8 this is no diſcontinuance, but the iſſue in tail may well en- 
Diſcontinuance ter, (c) for it is not a diſcontinuance but where the reve 
28. Bro. 24. ſion is diſcontinued, and there the alienation is made t0 
3 him who had the fee; and alſo by this feoffment made to 
pl. 54. Plowd. the donor and to his heirs the donor ſhall not have a fee, 
Quzr. ſ. 342. for then he would have two fees-fimple in one land, which 
Mich.33Geo.2. cannot be, for the fee which he had before continues always 


the Earle, in him, for which reaſon he cannot have a new fee, o |. 
 Winbelſa, per that this eſtate in him is but for the term of life of the te- of 
2 Ip nant in tail; and it was there ſaid that this caſe had been ſo 

adjudged. From which caſe here recited verbatim it appears 


that one and the ſame perſon cannot have two fees 1 the 
77 | : ſame 
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me land at the ſame time. And it was the intent of the 
legiſlature, when they enacted that eſtates-tail ſhould be 
forfeited to the king and his heirs, that if the king had the 
fee-ſimple before, he ſhould retain the ſame fee-fimple, and 
that the eſtate- tail ſhould be extinct and determined in the 
ancient fee- ſimple, inaſmuch as it excludes the heirs in tail, 
ſo that he ſhall retain his ancient fee-fimple diſcharged of 
the eſtate-tail, for inaſmuch as the king donor ſhall have 60 
the land again, and not the iſſues, it is all one in ſubſtance 
as if the iſſues had been dead, for the title and right of the 
iſſues is taken away by the act, which, in the intent of the 
legiſlature, is equivalent to a total failure of iſſue, ſo that 
it ſhall come to the king by way of reverter. And therefore 


Poſt 562 | 


Tenant in tail, 


all Jeaſes which ſuch tenant in tail makes, although they be the reverſion 


according to the act of 32 H. 8. and all grants of rents made in the king, 
by the tenant in tail ſhall be void, as to the king, after the Takes3 leaſe | 
attainder which makes the reyerter, for his ancient fee- NS 
fimple which he ſhall retain is diſcharged of them. And if H. 8. er 
the king ſhould hold the lands charged with rents-charge ora ren - - 
with leaſes granted or made by the tenant in tail, which OY N 
might be made for a great number of years, without any treaſon, the 
reſervation, then no benefit would accrue to the king by king ſhall a. 
ſuch reverter, which could never be the intention of the 3 
legiſlature ; for inaſmuch as the reverſion of the king was Godb. 371. 
void of ſuch charges, and the king, after the attainder, 1 H. H. P. C. 
ſhall have the land as land reverting to the fee · ſimple, and 22 336, 
ſhall enjoy it in reſpect of his ancient fee-fimple, it is rea- yideDy. _—_ 
ſonable that the king ſhould hold the land diſcharged of ſuch pl. 6. Plowd. 
incumbrances. But if the reverſion had been to a common Vr. ſ. 363. 
perſon in fee, then the king has the land only by way of 
forfeiture, and he ſhall hold it charged with all the ſaid jn- 
cumbrances, but otherwiſe it is where the king himſelf had 
the reverſion of the fee before. And to prove this a caſe 
was Cited which was adjudged in the exchequer in the time 
of queen Mary upon a bill of intruſion againſt William 
2 which caſe is entered in Mich. 1 & 2 Philip and 

ary, Roll 147, on the fide of the queen's remembrancer 
there, and was as follows. (4) Sir Thomas Mypat the father /4) See this 
being tenant in tail to him and to his heirs males of his caſe Dy. 215. 
body begotten, of the capital meſſuage of the manor of — 1 . 
Eaft farleigh, and of the lands belonging to it, in the county Gob. e 
of Kent, by the gift of king Henry 8. made to him by his Bridgm. 27. 
letters-patent bearing date the 20th day of November in the 3 or ag np ane | 
31ſt year of his reign, leaſed the ſame by indenture the 6th Plows. — 
day of December in the 33d year of the reign of the ſame ſ. 353. 


king, 
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king, to William Aufl in ang to Stephen Auſtin his father for 
36 years next following the feaſt of St. Michael the archgn 


then laſt paſt, renderipg a cetaip rent, the leſſees entered, 


and afterwards fir Thomas Myat the father died, and after- 


wards Stephen Auſtin died, and afterwards' fir Themay What 


_ 


the fon accepted the rent incurred after the death of his 
father by the bands of the faid William Ayflin, and after. 
wards the ſaid fir Thomas Myat the ſon committed treaſon, 


and was attainted, and put to death, leaving a ſon named 


Arthur Myat alive, and all this matter was diſcloſed in 
pleading, and the reverfipn' in fee was confeſſed to continue 


always in the crown, and thereupon the attorney af the 


king and queen demurred in law. And the matter was well 
debated at the þar, and afterwards it was argued by all the 


| barons of the exchequer, and at laſt it was adjudged that 
| Auſtin was an intruder, becauſe his leaſe, which was made 


(-) Poſt 565. 


ood againſt fir Thomas Wyat the ſon by his acceptance of 
the rent, was determined by the attainder as fully as if the 
tail had been ended for want of iſſues; (e) and the ſaving 
of leaſes in the acts of parliament was taken to be of ather 
leafes than of thoſe which are contrary to the reverter, for 


if the eftates-tail is ended, the leaſe derived out of it is alſo 


ended. And a copy of the record of the ſaid caſe was ſhewn 
to the court, and the matter itſelf was alſo well remember- 
ed by them. And fo, it was ſaid, in the principal cafe the 


queen ſhall have the land in nature of a reverter, diſcharged 


| the principal cale, he ſaid, the frechold ſhall not come to. 


Micb. Term 
14 & 15 Eliz. 


Curia. 


of all incumbrances made by any iſſue in tail, which in- 
cumbrances, if they were contrary to the point of reverter, 
were not ſaved by the ſaving in the acts. But Manwod 
ſaid that there is a diverſity between Auſtin's caſe and the 
principal caſe, for in Huſtin's caſe the freehpld came ta the 
king, and therefore it was reaſonable that the freehold 
ſhould be diſcharged of the leaſe as an incumbrance, but in 


the king, and ſo there is a diverſity between the caſes. But 
this difference was not allowed. g | 

And after thete arguments the court took advice fer the 
ſpace of a year, and the laſt day of Michaelmas term in the 
14th and 15th years of the reign of queen Elizabeth, the 
counſel of both the parties being at the bar, and Baron 
Frevil being abſent, 1 chief baron ſaid, F and wy 
companions have often conferred together upon this matter, 
and we are all unanimouſly of opinion that judgment ought 


to be given for the queen. And I ſhall briefly ſhew the rea- 


ſon, o our opinion, and that which I now ſpeak is agree 


0 T 


mouſly agreed that the diverſity of (c) Liteleton is not law 


2 
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by us all, and therefore though it is ſpoken by me alone, 
accept jt as if ſpoken by all of ys. Then he made a diſ- | 
courſe upon the matter, in which he ſaid that they took the [ + 5611 


law to be, (a) that the intail and the right thereof remained 
in fir Thomas Myat natwithſtanding his feoffment to Moul- 
ton, (b) and that the intail was not given to Moultun by | 
that feoffment, nor could it be given to any other, for fir (5) Ante 556, 
Themas Wyat had no power to give it away at all, becauſe $62, agreed. 

none could have it but he who was comprehended in the in- | 

tent of the donor, and therefore the eſtate-tail was not out 

of fir Thomas Wyat.' And, he ſaid, they were all unani- 


(a) Ante 5 $8, 


- . : . i i N | 
for when tenant in tail grants over all his eſtate to another, 83 — 


and when he makes a leaſe for his own life, it is one and (b) « 

the ſame thing, for the leſſee has but the land for the (4) Foſt 564 (e) 
life of the tenant in tail, and the intail is not out of the . 
tenant in tail in the one caſe more than in the other, but it (% Ante 555, 


remains in him equally in both the caſes; and there is no n Poſt 


ancient book which warrants the ſaid opinion of Littleton, — 


viz. that the intail ſnall be in abeyance by the grant of bis 


eſtate, nor is there any reaſon why it ſhould be in (e) abey- (,) Ante 556, 
ance in that caſe any more than where the tenant in tail 593» arge. 
makes a leaſe for his own life, and afterwards releaſes all 1 
his right to the leſſee. And that the right of the intail is 
not given out of the tenant in tail by his feoffment, he ſaid, 
it is proved by the common declaration in a formeden in 


48 Ed. 3. that notwithſtanding the feoffment of tenant in Z 
tail, the donor ſhall avow upon him for homage, fealty, 4 


and rent due to him, becauſe he is in right his tenant as 6 


avow upon him, for the ſervices reſerved, and he ſhall abate Cog” Cro. 


the donor. And he ſaid that the caſes before cited of 18 
Ed. 3. and 21 Af5. and 40 Afs. prove ſtrongly in this caſe 


that the reverſion in the erown was not touched by the 


feoffment of Myat, and that no prejudice came to the crown 
by ſuch ſeoffment, but that the queen ſhall have all advan- 
tages as fully as if the feoffment had not been made, and 
therefore he ſaid that the eſtate tail was extin& in the fee- 


ſimple 
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| _ . as an office, which is granted to one in fee, who is after- 
© wards attainted, ſhall be extinguiſhed in the crown. And 
he ſaid that the record before mentioned againſt Auſtin well 
- -warranted them to maintain the judgment here given, for 
in that caſe queen Mary had the land in nature of a rever- 
ter, whereby all eſtates and incumbrances made after the 
tail by the iſſues in tail were diſcharged and avoided. And 
in his diſcourſe he approved of the ſaid term and definition 

of a baſe fee. And for theſe cauſes, he ſaid, it ſeemed to 
them that the eſtate-tail was ended in nature of a reverter, 
and therefore that the defendants ſhould be adjudged in- 


all of opinion. againſt Walfngham upon the matter in law, 
and that his perception of the profits was an injury to the 
crown, yet they would defer their judgment until the next 
term, and then they would give judgment according to 
their opinion aforeſaid. To - 


Weta bene by And note, in the faid caſe of Auſtin after judgment given 


When a perſon And it further appears in the record there as follows, viz. 
is convicted in #5 And the aforeſaid William Auflin here in court at the ſaid 
the exchequer « Ooctave of St. Michael being found, and of the premiſes 


"A tay mary «© by the barons here aſked, of the treſpaſs and contempt 


pon 3 ec of the Fleet, there to tarry until, c. And becauſe it is 
. da © © given to the court here to underſtand, that the ſaid Mi- 
put him out of “ manor aforeſaid and other the premiſſes according to 
aver yrs te the tenor of the judgment aforeſaid himſelf hath not 
Kut . facias, *® amoved, but the poſſeſſion thereof yet hath and keeps, 
S. P. 1 Finch © contrary to the tenor of the judgment aforeſaid, it is 
. ce agreed that the ſheriff of the ſaid county of Kent be 

„ commanded, that the ſaid William Auſtin and his aſſigns 
* from the poſſeſſion of the ſaid fite of the manor afore- 
* ſaid and other the premiſſes and of every parcel thereof 
he amove and caule to be amoved, according to the te- 
nor of the judgment aforeſaid, and of the ſaid fite of 


*© hands of the ſaid lord the king and lady the queen take, 
and ſafely, Wc. ſo that of the ſame: ſite and other the 
<< premiſſes to the ſame lord the king and lady the queen 
© he may anſwer, at the will of the ſaid king and queen, 

3 | . ; . 66. e, 


ſimple which queen Mary had in her, in the ſame manner 


truders. And at the end he ſaid that although they were 


the reporter. againſt him, proceſs was awarded againſt bim to make a fine. 


of the crown, ** aforeſaid whereof, &c. is committed to the ſaid priſon 


ice i to liam Auſtin from the poſſeflion of the ſaid fite of the 


* the manor aforeſaid and other the premiſſes into the 


+4. rw tw ö £© ww E 


 rruſion into any lands of the crown, upon a bill of intruſion ſonal ſoit, and 
4 — exhibited, where the title of the crown MIN be good, in <Q no 
and the title of the party to be inſufficient, a 


formed in the: caſe. TE | 


as at firſt. And the aforeſaid attorney general of the lady 


diſcharge the aforeſaid Thomas and Jobn from the intruſion, 
treſpaſs, and contempt aforeſaid, it is confidered by the 


which was given in the common pleas: to the contrary of . 


thus: * The ſaid George Moulton, the ſame day that the * See the caſe 


« c. By which it appears to be-the pms of the exche- Bill of 3 
guer, that when a. man is convicted in ibe exchequer of an in- on but a 


| though ſuch ſuit treſpaſs. S.P. I 
is but a per ſonal ſuit, and in effeft nothing more than treſpaſs, i Finch 241. 
yet the party ſhall be removed and put out of poſſeſſion by a 'writ 


And afterwards in the ſaid next term, viz. in Hillary u. Tem. 
term in the 15th year of the reign of queen £Elizabeth, 15 Elis. 
judgment was given by the barons for the queen and againſt 
the defendant. Which judgment was as follows. c 

At which day they the ſame Thomas and Fohn came here The reſt of the 


the queen now, who proſecutes for the ſame lady the queen, 
being preſent here in court at the ſame day in his proper 
perſon, for the ſame lady the queen prays judgment as at 
firſt. And the premiſſes being ſeen by the barons, and 
mature deliberation being thereupon had amongſt them, 
becauſe it ſeems to them that the aforeſaid plea of the afore- 

ſaid Thomas Walſingbam and John Gullibrand by them in 
manner and form above pleaded is inſufficient in law to 


barons that the aforeſaid Thomas Walſingbam and John Gil- 
librand of the intruſion, treſpaſs, and contempt aforeſaid 
be con vid ed. And the ſheriff is commanded that the ſaid 
Thomas and John he attach, &c. Eve 


} NOTE, upon this judgment the defendants afterwards I + 8621 
brought a writ of error in the exchequer chamber, to which Y 
they were moved by reaſon of a judgment upon demurrer 


the foregoing judgment. And the caſe there adjudged was 


ſaid ſir- 7 homas Wyat the ſon had enfeoffed him of the ſaid d. —2 260. 
tenements in Zaſtpectbam, which was in 35 Hen. 8. en- 
feoffed the ſaid fir Themas M yat the ſon of the manor. of 
Hunton in the county of Kent in fee, upon condition that 
if the tenements in Zaſtpechham or any parcel thereof ſhould 
be evicted or taken from the ſaid Afoulten, his heirs or 
aſſigns, then it ſhould be lawful for the ſaid Moulton and 
his heirs to re-enter into the ſaid manor of Hunton. Which 
manor of Hunton came by the attainder of Myat to 7 


ary, 


| Before the ſta- 


Eaſter Term 21 Elizabeth, in Cam. 8 


whom it came by deſcent to Richard Baker his fon and heir, 
who made a leaſe of part of it to Roger Coveney, upon 
whom the ſaid George Moulton entered, ſuppoſing that the 
condition was broken, becauſe the ſaid tenements' in Boſe. 
pechbam were lawfully taken by the queen from Walfnghan 
his aſſignee, according to the judgment of the barons of the 
exchequer, and Coveney ouſted him, whereupon Moulton 


all the above matter was diſcloſed in pleading, and the 
parties demurred - thereupon. And the caſe was argued 
both at the bar and at the bench. And all the juſtices 
agreed that the tenements in Eaſtpechbam were not lawfully 
evicted from Malſingham the ae bee. of Moulton by the at- 
tainder of J/yat and the entry of the queen, and therefore 
they awarded that the ſaid Moulton ſhould take nothing by 


entered in Mrchaelmas term 16 & 17 Elizabeth, Roll 
+816. 0 . L | 

2 Which judgment was in the point contrary to the fore- 
C. is reported) going judgment in the exchequer, by reaſon whereof the 
yy ok be ſaid fir Thomas Walſingham now knight, and the ſaid Gilli- 
before fir Nicholas Bacon knight keeper of the great-ſeal, 
and before William Cecil knight, lord Burghley lord trea- 


ſurer of the exchequer, who called to their affiftance all the 


four juſtices of the king's bench, before all whom the fore- 
* going judgment in the exchequer was canvaſſed, and its 
Tie. Tem. validity or in firmity laid open, in Trinity term in the 20th 
20 Eliz. 7 . . 

year of the reign of queen Elizabeth, by Henry Beaumond 

the younger on the part of Yalfngham and Gillibrand 

plaintiffs in error, and by Flawredew apprentice on the part 

of the queen defendant in error; and in Hillary term in 


Hill. Term the 21ſt year of the reign of queen Elizabeth by Gawdy ſer- 


21 Eli. jeant on the part of the ſaid plaintiffs in error, and by an 


apprentice of the middle temple on the part of the queen. 
ente de nis cn. And the counſel who argued on both ſides agreed in three 
#tionalilus points. Firſt, that before the ſtatute de donis conditionalibus 


| there was but there was no other eſtate of inheritance but a fee-fimple, 


c eſtat . G | 
ut we gg which was of two forts, viz. conditional and abſolute, and 


viz, Fee · ſimple, what the conditional was, appears by the ſame act de dons 


5. P. Ante 235 condjtionalibus. | t 
(d), aud e. conditienalibus And by t hat act there was another eſtate 


| the Books made which was not at the common law, viz. à fee-tail, 


there cited. which ie Jeſs than the fee · ſimple before was, and the fee- 
ſimple remains and continues in the donor. So that fince 


the 


| Mary, who gave it in fee to fir Fob Baker knight, from 


brought an action of treſpaſs in the common bench, and 


his writ, as it appears by the record of the caſe which is 


brand brought a writ of error in the exchequer chamber 


5 Walfingham's Caſe, in Cam. Scace. 


the ſaid act there are two eſtates, a greater and a leſs, 
where before there was but one, and the alienation before 
the act of him who had an eſtate of inheritance; and the 
alienation, after the act, of him who has an eſtate-tail, is 
all of the ſame force and effect, from whenee it follows 
that inaſmuch as there are two eſtates of inheritance ſince 


the ac, Myat the tenant in tail here had the one, and the 


king the other. 4 . NS e ; 
he ſecond point was, that the eſtate of inheritance, Tenant in ail 
which. fir Thomas Mat had at the time of the feoffment, Makes a fol | 
was not given to Moulton by the feoffment, nor was he te- tag. tail does. 
nant-in'tail by ſuch feoffment, for none ſhalf be tenant in not paſs, Ante 


tail bur he who is comprehended in the limitation of the 555», n 


gift by che donor, the donor's will being the warrant of n 
the eltates tail, and ſuch was not Moulton here. r en ESE: 
The third point agreed was, that the eſtate-tail was not Fenant in tail, 
diſcontinued nor confounded by the feoffment to Moulton, the reverſion 
becauſe the fee-fmple in the king could not be taken or drake.” 
deveſted out of the king by the feoffment. (a) For the ment, this 
king is a body politic of all others moſt high and worthy, docs not dif- 
out of whoſe perſon no eſtate of inheritance or freehold can 3 
paſs or be removed without matter of record. And the cauſe it cannot 
feoffment of Wyat to. Moulton was but matter in deed, diſcontinue the 
which was not ſufficient to take the reverſion out of the 22 1 
king. () And if the reverſion in fee is not taken away or 553. 5 
diſcontinued, the eſtate-tail cannot be diſcontinued, as it 
appears in Littleton and allo in ꝙ Ed. 4. | 


3 Ante 213 
1). 

0% Lins. c 625, T. 9.Bd. 4. 24+ b. Ants zs (e, 
And then (it was ſaid on the part of the queen) if the ef-. . . 
tato-tail, which Myat had at the time when he made the n 
fcoffment io Meulton, was not given to Moulton, nor diſ- error. 
continued, ergo. neither a fee-limple nor an eſtate for the _ 
life of Maulton paſſed to Moulton, (e) for an eſtate for the Nager, 
life of Moulton could, not paſs to him without diſcontinuing ment in fre, 
the reyerfion, and alſa ergo no other eſtate; could paſs, to no more paſſe 
Maultan but an eſtate for the life of Hat, and ſuch an ef- fine 


tate muſt. paſs, becauſe livery of ſeizin was. made. And red be nag 


4 


herein, the apprentice faid, he would purſue the method Avis 555 . 
of, argument which. Littleton (d) makes in his chapter of font r (a) 


* 


Eſtates upon Candition, where he ſpeaks of a giſt of lands to 


# . $4.4 a 4 
* 


and wife. during the caverture, for, he ſaid, there 60 Ante 335, 
* 45 | | 33 74 10 argucnde, 
(4) Lit. . 380, 362. 
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are but four- eſtates of freehold, viz. fee ſim ple, fee-tail, 


for term of one's own life, and for term of another man's. 
life, and here the eſtate which Myat gave to Moulton was 
not an eſtate in fee-ſimple, nor an eſtate in tail, nor an 
eſtate for Moulton's own life, ergo it was an eſtate for ano- 


ther man's life, viz. for the life of Myat; and n this ar- 

gument the major is true, and ſo. is the minor, and conſe- 

quently the concluſion alſo is true. | 

of Wat only, yet that eſtate was deſcendible during the 

An eſtate to a life of Myat, becauſe the eſtate which paſſed was given to 


14% tu although no cſtats paſſed to Moulton than for the life 


man and to his 17 ton and to his heirs, which words made the eſtate de- 


heirs duri A | , 
the life of Fs. ſcendible, although in ſubſtance it was but an eſtate for 
is a freehold another man's life. And the like matter appears in Lit- 


yer 2 tleton in his chapter of Farranty. 
of cefiuy que vie, Ante 556, arguendb. - ®Litt. ſ. 739. 


And if no eſtate paſſed to Moulton but for the life of 


I/yat, then the eſfate-tail did not paſs out of Mat, but 


continued in him, and he had it at the time of the attain- 


der. And if fo be the attainder before the death of Mat 

had not ended the eſtate (as it ſhall do by the rule of 

_—_ caſe), yet by the death of Wyat the eſtate given to 

Moulton was determined, for an eſtate for another man's 

life cannot endure longer than the life of ce//uy que vie; 

and fo the queen ſhall have the land by way of 'reverter, or 
% GE ooo oree. 

5 But it was ſaid on behalf of the plaintiffs in error, that 
Canto fr Be altho' it be admitted that nothing paſſed to Moulton but for 
Te the life of Mya, yet the eſtate-tail did not continue in 
That upon the JYyat, nor could it be in him againſt his own feoffment, 
fcoffment of but it was in abeyance according to the opinion of {a ) Lit- 


e bow Lo tleton. And then if the eſtate-tail was not in Vat at the 


is in abeyance. time of the attainder or afterwards, it ſhall not be forfeited, 
Vide Autes$4- nor ſhall the land revert to the king. And upon this ar- 


(a) Litt. .. 650. gument the counſel on this fide much inſiſtee. 

E contrafor the Againſt which it was ſtrongly argued on the other ſide 
queen. by the apprentice, who ſaid that this caſe was not within 
That theeſtate the intent or conſideration of the law in caſes: of p 


n For no gifts ſhall make things to be in abeyance but 


caſe. Ante 556, are to the advantage of ſtrangers, and not ſuch as are to 
ar gende. Sole) the advantage of the donors themſelves or their "heirs, As 
if a man has a prodigal ſon, who, he believes, will con- 
ſume all his inheritance, if he lets it deſcend to him, there 

| 6 if 


per C ur iam. 


uch as 


p p a - r 8 1 "IV . heats EA. 
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if the father makes a feoffment, and takes back an eſtate 
for life, the remainder to divers of his friends during the 
life of the ſon, the remainder to the right heirs of the ſong... 
in that caſe, for the benefit of the right heirs of the ſon, 

the remainder ſhall be in abeyance, -ſo that there are two 
things obſervable herein, viz. the intent of the donor, and 


the benefit of a ſtranger, and the law deſerves greatly to be = 
commended for having deviſed ſuch a way to preſerve: the abeyance for 
inheritance. So if a man give land to his ſon for life who eee e. 
is unmarried, the remainder for life to her who ſhall be his not > th, do. 
wife at the time of his death, now for the benefit of the nor orhisheirs, 
wife the law preſerves the eſtate, altho? ſnie is not yet known, e —_ 
and in ſo doing it is greatly to be commended, for it; ſatis- here. 
fies the intent of the donor, and brings benefit to a ſtranger, , 
and preſerves the eſtate until it can veſt. So that in this 
reſpect the law is to be approved of, and to be deemed a 
good law, for it is injurious to none, and beneficial to 
ſome. But in our caſe if the eſtate- tail ſhould go out of 
Mat, and remain in abeyance or in nubibus, then it would 
be out of him, and could never by any poſſibility veſt in a 
ſtranger, but it ſhould return to his heir in tail, and by ſuch 
deceit he who was tenant in tail would avoid all forfeitures 
for treaſon which he might afterwards commit, or which. . 
he intended to commit, and in all probability he might make 
the feoffment for ſuch purpoſe, ſo that by ſuch contrivance 
the king, to whom lands in tail ought to come by forfeiture. 
for treaſon at this day, would be prejudiced, and other miſ-: 
chiefs would enſue from it. PAY . 
And if the eſtate · tail ſhould be ſuffered to be in abeyance, adiy, Becauſe it 
a principle of the law would be broken thereby, for in every would vioiates 
gift which a man makes of land or goods there ought to be app ip 
a donor, or a donee, and a thing given. And here there is. 5 
a donor tis true, viz. Myat, and there is alſo a thing given, 
viz, the land, but point to me one, if you can, a donee, or N 
tell me who it is to whom he has given the eſtate - tail which YN 
he had? Moſt certainly there is no ſuch perſon. (5) But(4)ante25(o), | 
where land is given to one for life, the remainder in fee/to and ſee the 
the right heirs of J. S. who is alive, in that caſe there is a boots there 
donee of the fee, viz. the right heir when he ſhall be known, 
and 'when he has ſurvived his anceſtor, which may: poſſibly 
be; ſo that there is a donee mediate, altho' there is not an 
immediate donee who can take the eſtate at the ſame. in- 
ſtant that it was given, but foraſmuch as he may afterwards. 
take it, therefore in conſideration of law he ſtantls for a 
— and fo the principle of the law is preſerved and per- 
orm. . WIE A 1 : e | 


But 


* 
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dy. Becauſe it But in the principat cafe tiere is no donee who can fake 

— — to e ln . — or in time to come, but (ay the 
reventall fore otfrer fide) for that reafon the eſtate- taif ſtiall be in abeyance 
treaſon from for the life of Myat, and after his death it ſhall return to 
coming to the the heirs of the body of Pyar” again; then, 1 ſay, Wat 

crown. + would thereby avoid his forfeicure of the land for treaſon, 
and his ſon would be ſure to have the land after his death, 

- and if fuch do&rine was aflowe , then a man might pre- 

vent all forfeiture to the crawn for treãſon. For if he is 

- tenant in tail of the gift of the king, he may make a feoff. 

ment of it, and afterwards commit treaſon with ſecurity, 

for he knows that his ſon ſhafl have the land. And if he is 

tenant in tail of the gift of a common perſon, there the 


caſe is the fame, for then he may grant over all his eſtate 
to another before the treaſon committed, ſo that the trea · 


ſon committed afterwards, and his attainder thereupon, 

ſhall not hurt the iſſue in tall, but he ſliall have the eſtate- 

tail, and may enter wanne after the death of his fa - 

ther. And if he is tenant in fee-finiple, and grants over 

all his eſtate to another, and afterwards commits treaſon, 

and is artainted, in that cafe alſo the king ſhall not have the 

efcheat, if the law be ſo as Littleton and the counſel on the 

(c) Litt. . 650. other fide take it, for (c) Littleton puts the caſe that tenant 

in tail grants all his eſtate to another, in which caſe, he ſays, 

the rail ſſrall be in abeyance, and he does not put the caſe 

that he > nga his eſtate to another and to his heirs, but he 

leaves the' word (zirs) out of the grant, which he did not 
do through careleſſneſs, (for he was a very circumſpe 

man, arid was not apt to make ſuch miſtakes) but he omit- 

ted iit as a word not material, and then when tenant in fee; 

L564 ] fimpfe grants all His eſtate to another, the grantee ſhall not 

| | have a fee-fimple for want of the word (heirs), but he ſhall 

only have an effate for life (though kis eſtate ſhall be with» 

5 out impeachment of waſte in that cafe, as well as the eſtate 

(0 Ante 556. ff the grantee (4) of tenant in tail ſhall be), and the fee- 

 ** » finiple ſhall be in nubibus or in abeyance as well as the eſtate- 

tail ſtrall be, and then if he commits treaſon, and dies, the 

fe- ſimple ſhall eſcheat to the common ſord of whom the 

land is held, becauſe the blood is corrupted between him 

and his heir, ſo that His heir cannot have it by deſcent, and 

the king ſhall not have it as forfeiture for the treaſon, be- 

cauſe he who committed the treaſon had not the fee at the 

time of the treaſon or afterwards. So that it is evident if, 


ſuch doctrine was allowed as is maintained by the counſel, 


ES & » = OO PTC EREETa 


2 SY SFE 


on the 3 Ge, it a Wee der 2 e for 


- treaſon; from coming to the crow Pk inconvenience of 


which-is an argument that w.ts. (e) not ſo. as. \ Littleton (. See Ante 
holds, and as . counſel the mis (e) hde affirm. ' 5 Foy or Cori, 
And if the law will, allow the, proptietor of an inberi- 2 
tance in land to convey his i inheritance in abeyance,, and The property 
by that means to avoid any e thereof,. ny does it of goods 
not alſo allow the proprietor. of goods or chattels real and 2 3 
perſonal to/deveſt the N out of himſelf, and to con- ne. 
vey. them in abe ance, ſo 1 55 5 avoid all executions. and. © 
forfeitures. which may be had againſt him? For m) on 
part I can ſec. no difference bet tween the caſes, but there is 
as much reaſon to alloy Re one as the other, and if the 
law. ſhould: 5 of either of, them,. it would be_a very 
abſurd and unwiſe ns ani productive of much miſchief 
and of no good. And, he fad, though in ſome. caſes. the 
law ſuffers ; a. fee-fimj e or fee-tail to be in nubibus, ( which, 
ke ſaid, is only for the benefit of ſtrangers) yet to ſuffer it 
in the preſent. caſe would be ſtraining the law ee to 8 
its original intent and inſtitution. 
An afterwards authorities. were cited ; as ; well on the one 
fide as the other to prove the effect and operation of a re- 
leaſe. by: tenant: in tail of all bis rights, or of his ns. 53s 
But the counſel for the queen, ſaid that thoſe caſes only and 
principally are material which concern the acts of tenant in 
tail, where the hb Tack is in the 9 600 and to this the caſe 6. INN 
of (a) 18 Ea. 3. 1 Fine was cited. l. pl. 2 | 
But'it was Fre on 8 0 f of the queen, that whatſoever the 8 
tenant in Rl ſelf may (ay after ſuch aQs. done by him, in tal, che re- 
yet the king hall 1 1 4 the teverſion is in him, verſion in the 
and he hall ha ve all, benefits of the poſſeſſion which the 1 
reverſion draws to it or ought to have, and no matter in 3 N 
deed which the tenant, in tail does or can do ſhall deprive . as to 
him of ſuch adyantages. 80 that the caſe is different be- an _ h _— 
tween the tenant, in tail. himſelf who does the 28 and the fans _— 
king who daes.no act. For although the tenant in tail, — can 
where he. has granted z all his eſtate to another, ſhall not have <p From, it 
an action of waſte, or although it be admiited that he ſhall — os 
not be received upon default of the grantce, yet this does for the benefit 
not prove but that the king ſhall ſay that the eſtate-tail al- ofthe crown 
ways continued in him, as to the king, and as to all profits 5. he js coll God 
or advantages which accruc to the king by way of reverter, tinue in him, as 
or forfciture, or wardſhip, or aid to marry his "Aaaghter, or the reverſion 
otherwiſe. And upon this difference between the king and ranting 7 
the tenant in tail hmſelf the apprentice, relied. ſtrongly. Ante 558, «r- 
And caſes were cited to prove the ſeveral points before guende. 
PART II. ee touched, 


* ' 


= 
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| © tonchtd; which cafes 1 do not intend to recite here, becauſe 
=, . the 7 bes in the feport of the arguments in che 
4 $7 {41 Wb fait upon which judgitient was given in the 15th year 
E 5:41:50 Bie prefelit Queen. ̃²— OD 3200105509 +5 5099 e2DIeg 
Where a mat- And at the end the apprentice ſaid that there was a defe& 
e (which dee prevear the revertal' of the 
ome, itlhall jndgtnb nt, let the matter in law torn out how it might, and 
be zoken far the defe was, that it is not equally ſhewn that Wjarhad 


a Vf be hail Got fac QA en Rn i 

2 Finch 68, Had nvt; if it is not ſhewn'to the contrary) then without | 
. * wo „ . 5 nh 8 ; = | 

Heath's Nax. queſtion the king half be in 4s, in his reverrer.” And, Sir, | 

169. the information im peaches the prefent laintiffs' in error p 


(who were the defendants” in the firſt Tu ) of an introfioni 
into the lands in queſtion lately parcel of ihe lands and pof- 
ſemons of fit Thomas Wyar knight late attamted ef high j 
reaſon, and the defendants pleaded in bar chat Ge,  . 
_ Moulton was feized in fer, and enfeoffed Edmond ng. M 1; 
Zam in fee, who died, and the tenements deſcended to the Ww 
| faid Thomas Malſingbam the defendanit below and now plain- le: 
tiff in error, and ſo he and Gillibrand as his ſervant juſti- pr 
fied, and traverſed the intruſion, and averred that 8 of 
IPyat the fon of the ſaid fir Thamas Myat who was attainted, 
was alive. Nom for mT ching that is yet ſhewn'it” is not 
material whether he had a ſon alive or not, for it may 
and ſhall be intended, for any thing that is hitherto ſhewn, 
that fir Thomas Wat was feized in fee, and therefore” the 
averment that he had iffue is vain and idle. But when (he 
/ queen's attotuey came and replied that fit Thomas What was 
ſeized in rail of the gift of the King, and that the reverfion 
was in the crown, then was the proper time for the defen- 
dants to ſhew by way of rejoinder that the iſſue inkeritadlc 
to the tail was alive, to the intent to inform the court that 
the land was not reverted to the. crown for want of iffue, 
598 but as it is averred here it is in vain and im material, and 
os. 1Finch juſt the ſame as if it had not been ſhewn at afl. % Av if 
| 1 59-a man brings an action of debt upon an obligation, and 
— ſays that the defendant was of full age and made the deed, 
FF *. _ the defendant may ſay that he was within age, without an- 
ſwering to the full age, becauſe it is not efft ctually ſhewn, 
and therefore the plaintiff may reply and ſay that the de- 
fendant was of full age, and not within age, and fo the 
naalegative which ſerves for a traverſe ſhall come in that way. 
h Hemah's | (e) So in aſſize if the tenarit pleads a feoffment of the father 
Max, 169; of the plaintiff without condition, the plaintiff- may fa 
© -- __ that the feoffment was upon condition for the Na * 
— „ " | X ; 25 _ Ww | N 


„ 


whereof he bei g peip Entered, nd he ſhall not (traverſe the 
Gmplensſs of the feoffment without condition alledged r 
the. tenant.. 80 in the . the information and 2 
the bar don't miniſter any cauſe upon which the averment. - + ) Þ 
ought to be taken, and therefore it is as if it had not been 
thewn, is which ſe the don hall be adjudgey 4:19 by b. (44.647 
verter for defanlt pf ifſyc, and then there js no error in the E. 365 
former judgment, nor does the matter in law aforeſaid com 
in queſtion, + But be ſaid that he relied not only upon this () See Ante 


& 


* 


point, but upon the matter before, which proves that the 35 . 
crown ſhall be in by way of (a) reverter, as in (b) Auftin's 990 U 9 
And he ſaid that in Auſlin's caſe the ſaving of all leaſ es 
„ e tor l i d ede uf f 
of What as in ch act of 33 H. 8. cap. 20. and of 26 H. B. the crown, 
cap. 13. by which tenant in tail ſhall forfeit for treaſon the meg 6 
lands entailed, copld not preſerve the leaſe of Hullin, As it in the dens 
was there held, BET the eſtate· tail, out of which the of 32 H. 8. to 
leaſe was mage, was determined by reyerter, and when ya com- 
principal eſtate is ended, all particular eſtates derived out aud is annint- 
of it are ended together with it, for when the eſtate itſelf js ed, and his 
no more, nothing can be ſaved out of it, becauſe there is land is givento 
nothing exiſting out of which any thing ſhould be ſaved, 2 cf parle. 
for out af nothing nothing can be ſaved, and therefore ment, faving 
loch ſavings ought to be intended of other leaſes than of leaſes of | 
thoſe which are derived out of the eſtates determined. fate K n. 
le) And he reſembled theſe ſort f ſavings to a faving or not be ſaved; 
proviſo which is in the act of x Mary, which declares that for the eſtate- 
the pretended act of attainder of Thomas duke of Norfolk, nich it in de- 
made in 38 H. 8. for certain gaſes ſhewn in the ſaid act of rived, isipſo 
1 Mary was no act, but utferly void, in which ac of . f«#edetermin- 
Mary there is a proviſo that the id ac ſhall not extend to gie and 
take from the patentees of king Hen. 8. and of Edw. 6. conſcquentl 
any lands or tenements which thoſe kings had by the attain- the leaſe is 
ler of the ſaid duke, and which they had granted to others, nend and 
but that the eſtate and right of ſuch patentees ſhall be ſaved, be in' ended of 
af the ſame ad of 1 Mary had not been made; Which othe- leaſes 
reui ſo and ſaving ſerved to (d) pleaſe many of the ignorant money _ Lay 
ptentecs who were members of that parliament, but in fact of the eſtate 
t was utterlygvoid, for if the ſuppoſed act of attainder was determived. | 
wid, as the ſaid explanatory ad of 1 Mary declared it 89 
e, then the crown never had any of the lands of the duke Ante 56-(e)- 
Pte Aa 2 | 5 by 8 
TY Moor 300. W. Jones 236. £x ber nota that a ſaving in an aQ of 3 
Wgnantto the body of the act, ie void. Vide Keb. 154. pl .. (0 See 1 Co. 
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by any attainder of him, in which eaſe all patents of 
lands made by the kings were void, and therefore the proviſo 
or ſaving was void, becauſe it could not fave them that 
(+) Davis 2. a. which they had not, and be ſaid it was a (e) flattering pro- 
3 Keb. 236. viſo, which ſerved to make fools merry. (f) And to the like 
(F) See the | purpoſe he cited a caſe between Unton and Hyde, which was 
caſe here cited in the king's bench upon a writ of error in the time of the 
16. f. N. C preſent queen, in which he himſelf argued, where in the 
1.486. Dy. 50. ſtatute of 34 H. 8. cap. 5. of explanation of laſt wills of 
. land ( in which it is declared that by the act of 32 H. 8. f 
88. = wills, a will ſhall be taken to be good for two parts of the 
pl. 6. 3 Leon. land held by kight's ſervice, although it be made of the whole) 
29. 8. P. Moor there is a proviſo that the ſame aQuof 34 H. 8. ſhall not ex- 
359. tend to the will of Thomas Unton, which was made after 
the firſt act of 32 H. 8. and before the explanatory act of 
24 H. 8. and Hyde claiming the two parts by the bed. 
ed judgment in the common pleas in a writ of partition for 
the two parts, whereupon. fir Edward Unten knight being 
heir to Thomas Unton, apprehending that the will was void, 
hecauſe it was made'of the whole land, and that he was at 
liberty by the ſaid proviſo to ſay ſo, brought a writ of error, 
| and it was adjudged that it was not error, and therefore that 
error was marked in the roll as of no weight, (but other 
errors delayed the affirmance of the judgment) for when the 
add of 34 H. 8. explained and declared that wills made of 
the whole land after the act of 32 H. 8. and after the ſame 
explanatory ac alſo ſhould be good for two parts, the judges 
could not ſay otherwiſe ; from whence it follows that the 
' proviſo touching the will of Thomas Unton could not be of 
any avail to fir Edward, nor gave him any power to diſpute 
the reg of the will as to the two parts, for tohave diſputed 
that would have been flying directly in the face of the ad. 
So by the ſame reaſon in Auſtin's caſe the act which hath 
made the reverter hath deſtroyed the force of the ſaving 
Wherefore it was prayed that the judgment might be a. 
firmed. 1 „„ r 
And after theſe arguments day was given until the ſecond 
Saturday in Eafter term next following, and in the meat 
time the lord treaſurer deſired the juſtices to take the mat 
ter and the A pms 3 wh into conſideration, And in the va 
cation next following this term, viz. on Thurſday th 
19th day of February in the 21ſt year of the reign of quee! 
Elizabeth, died fir Nicholas Bacon knight, of the county 
Suffolk, and of the ſociety of Grays-Inn, a man of gre: 


eloquence, gravity, and wiſdom, who then wis, and dv! 
| 8 5 
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ing all the reign of the ſaid queen Elizabeth. had been, lord 
keeper of the great-ſeal, and before that was attorney of 
the court of wards, In whoſe place Thomas Bromley eſquire, 
born in the county of Salop, apprentice of the Inner. Temple, 
and ſolicitor- general to queen Elizabeth, was ſurrogated, 
and made knight, and lord chancellor of England. And 
he, and the lord treaſurer, and all the barons 7 the exche- 

uer, and all the ſaid juſtices of the king's. bench, the 19th 

y of May in Eafter term in the 21ſt year of the reign of 
queen Elizabeth, aſſembled together in the exchequer 
chamber for the cauſe aforeſaid, upon account of a new writ. 
of error then brought before the ſaid lord chancellor and the 
lord treaſurer upon the ſaid matter: (For the firſt writ of 
error abated by the death of the ſaid fir Nicholas Bacon lord 
keeper of the great ſeal, for in the writ of error he was 
named by his chriſtian name anf ſurname, and alſo by the Writ of error 
name of lord keeper of the great ſeal, and therefore by his quer chamber 
death the writ was abated, and this new writ purchaſed.) abated by the 
And error was aſſigned in the matter, to which the queen's death of the 
attorney rejoined, in nullo e erratum. Which new writ er. 
of error, aſſignment of error, and rejoinder here follow. 

& Elizabeth by the grace of God of England, France, and 
* Ireland queen, defender of the faith, &c. To her very 
© beloved and faithful counſellors Thomas Bromley knight 
« lord chancellor of England, and William lord Burghbley 
* trealurer of England, greeting. Becauſe in the record 
« and proceſs, and alſo in giving judgment of the plaint of 
« a certain information which was in our court before the 
e barons of our exchequer, againſt Thomas Malſingbam | 
knight, by + the name of Thomas M alſingbam eſquire, and | + 566] 
6% John Gillibrand, in the term of St. Hillary in the 11th 
year of our reign by Gilbert Gerard eſquire our attorney- 
e general for us in the ſame court exhibited, by which he 
e gave the court there to underſtand and be informed, that 
* whereas one meſſuage or tenement called the Curtelage of 
* Eaſlpeckham otherwiſe called Great-Peckham, 120 acres 
« of land, 16 acres of meadow, 30 acres of wood with 
* the appurtenances in Za/ipeckham aforeſaid in the count 
of Kent, late in the ſeveral occupations of Anthony Weldon 
" * Thomas Cocks, and others, and one meadow called 
* Multon-mead in Eaftpeckham aforeſaid, late parcel of the 
lands and poſſeſſions of Thomas What knight of high- 
© treaſon attainted, the 17th day of November in the 1 
year of our reign, and long before, and always afterwards 


New writ of 
error, 


in our hands and poſſeſſion were, and of right ought = 
| be, 


** the aforeſaid chancello 
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Eaſter Term 21 Elizabeth, in Cum. Scace. 


ae tedfon of the attaiider aforeſald, in tight of our 
« crown of England, as in many records, tolls,” and fe. 


e membtances of the ſaid exchequet more Tully appeared 
«of record, nevertheleſs the faid Thomas Walſinghans and 
_ 6. John Gillibrand our laws hot ſeating,” but oöt difinherl- 


& tance tending and conttiving, with orce and arms, &c. 
er in and upon our poſſeſflon of the premiſſes entered, in- 
ei truded, and made *'ingreſs, and the iffues and 'pfofits 
«© therebf ariſing to their on proper uſes perceived and 


. had, that treſpaſs from the fame 1 7th day of November 


e unte the exhibiting the information aforcſaid and after- 
es wards continuing in contempt of us, and againſt our 


laws, wherefore our attorney aforefaid for us prayed the 
advice of our court of exchequer aforeſaid in the pre- 
. miſſes, and that the aforeſaid Thames Waljingham and 
Jun Gillibrand might come to our court of exchequer 


«* aforeſaid to anſwer us in the premiſſes, as it is ſaid, error 
« manifeſt hath intetvened, to the great damage of the faid 
« Thomas Wolfingham and John Gillibrand, as by their com- 
te plaint we ate Fafortirbn : And whereas in a ſtatute made 
<« in a patliament of lord Edward late king of England the 


third our progenitor at Nſiminſter in the 3ift year of his 


« reign' held, among other things it was agreed and eſta- 
« bliſhed, that in all caſes touching the king or other per- 
& ſons, Wett a man complains of error done in the exche- 
* quet, the chancellor and treaſurer ſhall cauſe to come be- 
* fore them in any chamber of council nigh the exchequer , 
«the fecord of the proceſs out of the exchequer, taking to 
od the juſtices and other ſage perſons, .ſuch as to them 


3 ſeemeth to be taken, and ſhall alſo call before them the 


« barons of the exchequer aforeſaid to hear their informa- 
tions, and the cauſes of their judgments, and thereupon 
* ſhall duly examine the buſineſs, and if any error be found 
« they ſhall correct the ſame, and amend the rolls, and af- 
ti terwards ſend them back into the ſaid exchequer, that 
*© execution thereof may be done as appertaineth, as in the 


e ſtatute aforeſaid more fully is contained; We therefore 


being willing that the error, if there be any, ſhould be 
n corre&ed according to the form of the ſtatute aforeſaid, 
© and that full and ſpeedy juſtice be done to the parties 
« afofeſait! in the premiſſes, command you, that if judg- 
* ment be thereupon given, then the record and ,proceſs 
4 aforeſaid, with all things concerning them, before you 


r and treaſurer in the chamber of 
es ba 


ct aforeſaid chancellor and treaſurer having ſcen aud exa- 
„ heatd the informations of chf aforeſaid davons'of our e:. 


„„ to be 
nt Weſtminſter the 1ft day of May in the art year of unn 
A which ſaid 19th day of May before the aforeſaid e. t of 2 
* chancellor and treaſurer in the chamber, &. came the. 
_ aforeſaid Thomas Walfingham and John Gillibrand in their 

„ proper perſons, and immediately ſay, that in the record 


' © ſaid, it is manife 


„ they the ſaid Thomas Walſingham and Jen Gillibrand 


% tion aforeſaid ſhould be convicted. By reaſon whereof 
„ and of other errors in the record aforeſaid appearing, 


* ſays, that in the record and 'proceſs aforeſaid, and in 


e aforeſaid above aſſigned for errors, and that the aforeſaid 
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e counell nig the thehequercuforetaid; called the rouncil- 


chamber, on Tueſday he igt day of dhie instant month 
of Miy, you” cauſe” to come, to the" end that yen the 


4% mined the record and the 'proceſs aforefald, und having 


e chequer aforeſaid, furthet in that behalf, by the advice 
C of t 17 8 N and ſuch other ſuge perſons, you may cauſe A 

ne what of right, and according tô the form o 
& the ſtatute aforeſaid ought to be done. Witneſs ourſelf 


\ ; 


« and proceſs aforeſaid, and in giving the judgment ufore- 

1 . N fn. this, viz. that whereas 
* they the aforeſaid Thomas Wal/ſingham and Jobs Gilli- 
6 brand in the ſame court pleaded a ſufficient plea in bar 


4 of the information aforeſaid, as in the aforeſaid record 


« appears, to which ſaid bar the aforeſai@ attorney of the 
& ſaid lady the queen for the fame lady the queen in the 
ce fame court inſufficiently replied, in manner and form as 


% alſo above in the ſame record is mentioned, upon which 


« ſaid replication they the aforeſaid Thomas Walfingham 
1 pad ohn Gillibrand demurred in law, and that notwith- 
« ftanding, it was adjudged by the barons aforeſaid that 


« of the intruſion, treſpaſs, and contempt in the informa- 


« they the ſame ' Thomas Walfngham and John Gillibrand 


pray that the judgment aforeſaid may be reverſed and 


* wholly annulled. 5 
| _ reg tf: þ | 
&* And the aforeſaid attorney of the ſaid lady the queen ar poke 
« giving the judgment aforeſaid it is in nothing erred. 
« And he prays for the ſame lady the queen that the court 
ie of the lady the queen here may proceed to the examina- 
« tion as well of the record and proceſs as of the matter 


judgment in all things may be affirmed.” - A 
| n 
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The reſt of the 
card. 


And it was prayed on behalf of the plaintiffs in error that 
the firſt record might be amended. in the averment that 
* 2 had iſſue, and that the qucen's attorney might can- 
feſs it by the replication, ſo that by that means it might be 


y ſhewn..that Myat had iſſue alive · And thexe- 
upon a day was given over until the laſt Saturday in Eafer 
term in the 21ſt year of the reign of queen Elizabeth. . At 
which day anſwer was given by the queen's attorney that he 
would not amend the record, but that it ſhould ſtand as. it 


1 And then the ſaid lord chancellor ſaid, we have taken 


the record into conſideration, and have conferred with all 
the juſtices of the king's bench, and with fir Reger Man- 

now lord chief baron, who knows the opinions of his 
companions, and we are all agreed to affirm the judgment 
below. And therefore he ordered Fanſhaw the queen's re- 
membrancer to enter the judgment accordingly. And the 
apprentice defired of the lord chancellor and of the lord 
treaſurer to know the cauſe of their judgment, .viz. whe- 
ther it was upon the matter in law, or for the inſufficiency 
of the averment that Fat had iſſue, or for both, but they 
would not ſhew the reaſons thereof ; and the. lord treaſurer 
ſaid that they themſelves knew the cauſe thereof well 


enough, but that it was not neceſſary for them to ſhew it 


openly. Wherefore judgment was given, which was en- 
tered as follows. 6 my OI | 


At which day in the aforeſaid council-chamber at Weſt- 
minſter came the aforeſaid lord chancellor and lord treaſu- 
rer, &c. And as well the aforeſaid Gilbert Gerard attorney 
general, &c. as the aforeſaid Thomas Walkngham and Jobn 
Gillibrand before the ſame chancellor and treaſurer in their 
proper perſons likewiſe came. Whereupon the aforeſaid 
chancellor and treaſurer having ſeen and diligently exa- 
mined and more fully underſtood as well the record and 
proceſs aforeſaid as the matter aforeſaid above affigned for 


. error, and having heard the informations of the aforeſaid 


barons of the lady the queen of her exchequer aforeſaid, 
and having taken to their counſel in this behalf the juſtices 


and other ſage. perſons, and having had mature delibera- 


Judgment. 


tion thereon, for that it ſeems to the ſame chancellor and 
treaſurer that in the ſaid record and proceſs and in giving 


the judgment aforeſaid it is in nothing erred, it is conſider- 


ed that the judgment aforeſaid in all things be affirmed, and 


ſtand 


Walſingham's Caſe, in Cam. Scace- 


and in all its force and effect, the ſaid cauſe or matter 
bove aſſigned for error in any wiſe notwithſtanding, c. 


And afterwards I heard that the lord chanceller, and the Net bene 

ord treaſurer, and the juftices of the king's bench, and the . | 
barons unanimouſly agreed that the averment in the bar that 

yat who was attainted had iſſue alive was not efectually 

ewn, and that it was of no more weight than if it had not 

been ſhewn at all. But it is ſaid that they did not all unani- * SceHob.goe. 
na agree in their opinions upon the matter in law. 
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1 report made by an uncertain author of part of an argument 
f Edmund Plowden _— 7 wm iddle Temple, 
which was made by him gt Serjeagt's Inn in Fleet-ſtreet, 
on Thurſday the 19th day of OQober in the 6th year of the 
reign of queen Elizabeth, before fir Robert, Catline Enrght 
chief juſtice of England, and fir James Dyer knight chief 
juſtice of the common bench, in a caſe depending by bill in 


the chancery between William, Fug and William Morgan 


and their wives, daughters to fir Rice Manxel Enight and 
Ang his wife, plaintiffs, and Edward Manxel defendant, 
the matters in law ariſing whereupon were abbreviated, and 
by the order of fir. Nicholas Bacon light, then keeper of the 
great ſeal, made by the aſſent f the ſaid parties the 3eth 
day of June 1563 in Trinity t.rm in the 5th year of the 
reign of the ſaid queen (as appears there in the book 0 regijler 
of orders of the ſame term, fo. 74) were referred to be ar- 
gued before the ſaid chief juſlices, for their opinians therein. 


And the caſe was abbreviated, and the points in law divided 


das hereafter follows. 1 3 

And note that this report is no part of Mr. Plowden's 
Commentaries, nor printed by his command, but at the re- 
queſt of certain fludents,. who thought it to contain matter 
of much uſe, and warihy i be made public, although no re- 
port could be obtained of the whole argument, nor of the ar- 


guments of others upon the ſame matter, nor of the reſolution 


of the ſaid juſtices thereupon. 


IR Rice Manxel was ſeized to him and to his heirs of 
) his body lawfully begotten of and in the manors of 
Oxwich, Portineon, Penrice, Horton, and Nicholaſton in 
the county of G/amorgan, and being ſo ſeized thereof, he 
enfeoffed William Baſjet and Thomas David ap Hel, which 
William Baſſet and Thomas David ap Heel together with the 
ſaid fir Rice Manxel, the 1ſt day of July in the gth year of 
the reign of king Henry 8. made a feoffment of the pre- 
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miſſes (pert ceitain parcels thereof) to John Bridges and 


Henry Bridges and others in fee, to the uſe of the ſaid fir 
Rice Manxel and Anne his wife, ſiſter to the ſaid Jahn 
Bridges, and of the heirs of their two bodies begotten. 
Which Aune died, having iſſue by the ſaid fir Rice Manxel 


one ſon, who afterwards died in the life of the ſaid fir Rice, 


and two daughters the wives of the plaintiffs, after whoſe 
death, viz. in the 26th year of the reign of king Henry 8. 
the ſaid fir Rice entered into the premiſſes upon the ſaid 


"mp 


= Point. 


4 Point. 


3 Peint. 


Michaelmas Term 6 Elizabeth, at Serjeant's Inn. 


Jobs Bridges and his other co-feoffees, and thereof en. 


coffed Philip Manxel and Fobn Cradock in fee, againſt 
whom one John Turbervill within fix weeks after brought 
a writ of entry in the Poſt in the court-marcher within 
which the manors lay, who vouched to warranty the faid 
fir Rice Manxel, who entered, and vouched over the com. 
mon vouchee, who entered, and loſt according to the com- 
mon form of common recoverics, and the tenant and the 


vouchee had judgment to recover in value, which recovery 


of the demandant was executed accordingly, and the re- 
covery was to the ufe of fir Rice Manxel and his hems. 
And afterwards the ſtatute of 27 H. 8. was made, which 
transferred ufes into poſſeſſion, by force of which ſtatute 
the ſaid ſir Rice entered and was Lized in fee. And being 


| fo ſeized, the ſaid Jahn Bridges, being then ſurvivor of the 


feoffees to the ſaid uſe in tail, by his deed in the 1ſt year of 
the reign of queen Mary releaſed to the ſaid fir Rice in theſe 
words, for me and my heirs all ations, quarrels, and demand 


which I have againſt the aforeſaid Rice. And afterwards the 


ſaid ſir Rice Manxel by his teſtament in writing gave the 
manor of Penrice to one Mary Manxel now living for her 
life, and the reſidue of the premiſſes deſcended to Edward 
Manxel the defendant his ſon by a ſecond wife. And af- 
terwards Edward Bridges knight who now is lord Chanda, 
being fon and heir to the faid John Bridges the ſurvivor of 
the feoffees, entered into the premiſſes to the uſe of the 


ſaid two daughters the wives of the plaintiffs, and iſſues 


in tail of the ſaid ſir Rice and Anne his wife; and afterwards 
the ſaid two daughters and their huſbands now plaintiffs 
entered, upon whom the ſaid Edward Manxel and Mary 


| Mangel entered. And if their entry be lawful or not, is 


the queſtion. : 


And this cafe was divided into ſeven points. Firſt, lh: - 


ther or no the ancient tail be barred by the recovery in 
which fir Rice Manxel came in as vouchee, 


' Secondly, whether or no the uſe in tail, by which the 


plaintiffs claim, is bound by the ſame recovery. | 
Thirdly, whereas it was alledged that the recovery was 


exccnted in lands which one Philip Bennet held for life at 


the time of the recovery and execution, and in which the 
renants in the præcipe had no eſtate but in reverſion in fee- 
fimple depending upon the ſaid cſtate for life, whether or 
no the eſtate-tail be barred, inaſmuch as the execution de- 
veſted the eſtate in fee-ſimple out of the tenants: And if 
it ſhall not be accounted any execution againſt the m_—_ 


Baſſet arid Morgan verſus Manzel, at Serjeant's Inn. 


for the ſame land nor for the reſidue, yet foraſmuch as the 
youchee, who was tenant in tail, bad judgment to recover 
over in value, whether or no the faid Edward Manxel, 
who has the land by deſcent, ſhall be remitted to the tail, 
or whether the tail be barred by the judgment without any 
execution, and if it be, then there is no remitter. * 

Fourthly, whereas it is alledged, to prove that the ſaid 4 Foinꝰ 
Philip Bennet had an eſtate for life, that he was tenant at Sw Dy. 369. 
will, and that the words (demiſe and to farm let to bim for” 
life) which + were contained in a deed made to him by the Y 
aid fir Rice Manxel, ſhall enure as a confirmation to him 
for life, whether or no the words are ſufficient in law ſo to 


. | NY 
Fifthly, foraſmuch as the ſaid Philip Bennet was but te-; Point. 
nant at ſufferance to the ſaid Fohn Bridges and his other 
co-feoffees at the time of making the ſaid deed, whether 
or no ſuch deed made to the ſaid Philip Bennet by the ſaid 
fir Rice Manxel, who was but cęfuy que uſe, ſhall enure to 
enlarge his eſtate, or if it ſhall be void for want of privity. 
Sixthly, whether or no the releaſe which was made by 6 Point. 
John Bridges the ſurvivor of the feoffees to ir Rice Manxel 
of all actions, ſuits, and demands which he had againſt 
the ſaid Rice, extinguiſhed the right and title of entry of 
on = feoffees, which accrued after the death of the faid 
r Rice. | | V 
Seventhly, whether or no the dying ſeized of ſir Rice; Point. 
Manuel, and the deſcent to Edward his heir, ſhall take 
away the entry of the ſaid lord Chandois, the heir to the 
ſurvivor of the Loffces, to revive the firſt uſG. 
And theſe matters ſo divided were argued before the ſaid 
chief juſtices at Serjeant's Inn in Fleet ſtreet, in Trinity 
term in the 6th year of the reign of the preſent queen, by 
Bell utter-barriſter on the part of the plaintiffs, and by 
Thomas Bromley utter-barriſter on the part of the deten- 


dants. And on Thur/day the 19th day of October they were 


argued by Plawden apprentice on the part of the plaintiffs, 
and by Wray apprentice on the part of the defendants. _ 

And as to the firſt three points, Plowden ſaid as follows. To the iſt 
Foraſmuch as the firſt point comprehends this queſtion, viz. 2 et 
whether or no the right of the old tail, which was in fir — 7s 
Rice Manxel, was hound by the recovery in which the ſaid by a common 
fir Rice Manxel being vouched entered into the warranty, Pr. K 880 FRA 
and vouched over, I will not argue it as a principal point . rip 
by itſelf, becauſe by the univerſal conſent of all men learn- | Finch 23. 
ed in the law it is received as a firm bar to the tail, and a 2 Feb. 40. 

| : . ko Cp. 4 

great , Roi. abr. 
376. E. 7 i, 


— * * 
5 ; 
, 


 Michaglmas Term 6 Elizabeth, at Serjeant's Ing, 


reat part of the inheritances of the realm depend upon i, 
25 it would be very improper to call it in queſtion no 
or to diſpute it as a doubtful matter, and therefore I ſhal 

- paſs over this point, and 2 to the ſecond, in the dif. 
cuſhon of which I ſhall ſhew fully the reaſons and cauſe, 
why-the tail is bound in the firſt point. 5 . | 

To the 14 And as to the ſecond point, viz, if the right of the tail 
Point. in uſe, and the eſtate of the feoffees to the uſe,” be bound 
bay the recovery, divers things are to be confidered herein, 

4 Nur points. Firſt, if the uſe ſhall be adjudged an eſtate - tall by the fla- 
tute of Wytminſer 2. And if it ſhall, then, ſecondly, i 

the recovery ſhall bind the tail in uſe by the common lay, 

And if it ſhall not, then, thirdly, if any of the ſtatutes con- 
cerning the pernors of profits will make the recovery good 
to bind the tail. And if none of them can do it then, 

fourthly, if the ſtatute of 1 Rich. 3. cap. 1. will make the 

recovery of force to bind the tail in uſ e. 

i Petty point. And it ſeems to me that neither the common law nor any 
Auſe in tail is of the acts extend to bar the right of the uſe in tail. And 
an eftare-rail as to the firſt of the (aid points, it ſeems clearly that upon 
equity of the the ſaid feoffment made to 2 Bridges and others the uſe 
ſtatute de dais. limited to fir Rice and his wife, and to the heirs of their two 
ede ae bodies begatren, ſhall be an eſtate-tail within the equity of 
J. the ſtatute of Vgfminſter 2. cap, 1. For it does not ſeem to 
Plowd. Quzr. be within the words of the act, which are, of tenements 
ns ite which are oftentimes given upon condition, c. and the ex- 
amples of eſtates put in the ſtatute are of lands only, and 
neither the tenements here, viz. the manors, nor any lands 


are given in tail, but in fee - ſimple to the uſe of Gr Rice a 


his wife ia tail, and foraſmuch as neither land nor tene- 
ment is given in tail, but the lands and tenements ar 
given in fee ſimple, and the uſe thereupon is limited in tai 
it is out of the words of the ſtatute, Yet ' nevertheleſs for- 
aſmuch as the uſe is created out of the land, and is taken in 
the law to enſue the nature and quality of the land, and as 
ſuch it is merely real, and allo foraſmuch as the ſaid ſtatute 
is largely and extenſively expounded for the entailing of 
things, it ſhall be taken to be an eſtate-tail by the equity 
(a) Co. Litt. of the ſtatute rather than by the words. (a) As if a man 
392. b. Ptowd. makes a gift in tail with warranty accordingly, this war- 
Quer. f. 331 . . 829 a 
Fre Plowim, Tanty is in tail, ſo that although the donee releaſes it, 
ali contra, (6b) ſuch releaſe ſhall not bar the iſſue, but he may well 
(% Co. Lice, ©0ugh vouch by reaſon thereof, cau/4 qua ſupra. (c) So 
20 2. 392. b. if a man makes a gift in tail by deed, foraſmuch as this 


Sed contra : | decd 
Piowd. Quzr, 8 | 9 
ſ. 18. (ce) Co. Litt. 20. 42 2 Rol R 340. 2 Bac. Abr. 2:3. Plewd. Qurr. ſ. 321. 
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Ive, as it ſeems by/ dhe better: opiniane of on os in == 2 a 89 
r | 


ya . that the iſſue ſtiall: have a 


Baſſet and Ate. _ e Sejeant' 5 Lu 


another, (d yrt 1 in tail ſhall haue a-: writ of 


4H. 7. (e $9 an 
L his body, this is within — ae bag ge 77 . 
ittonalibur,! a i Littleton. po . es . 
at Wilt according to abe Cuftorn, | Where wc 
plaint in nature of 
un in deſoender. (V) S0 ifa main grants to A. and 
heirs of his body the ofſide of ;receiver' af | his: — hs, 

bailiff of his: manor, with a fee, thizoffice ſhall be in tail by; img 
the equity of the; ſaid ſtatute, and the donee cannot hy his far 50 '6. Oo. 
grant thereof bar his iſſue, beeauſe it is - exerciſtable-in!Gomo).c 

land. (g) But if a man will grant to A. and to his n 1 
his body the offioe of mater of his hawks, or of maſter 20f:7Þ —_— . 
his horſes, with a fee; this is not within the: dquity! cob tlie EE wu 6 
ſaid ſtatute, but the ſurrender or other act of the rate ar — 2 

bar the iſſue, becauſe the exereiſe of the change | doed j hot: 

concern land, + but chattels; and does not ſavour of the: Mk 21 
realty, (a) So if a man ſor bimſelf and his heirs Staats 2g N 
an annuity to 4 to his _—_ = his „ 4 8 
of the 82 extinguiſh the annuity, becauſe the . 
body of t pw. mona 710 is chargeable to the body of e oy” 
grantee, and no land is charged with the annuity, ſo that:ivihe law is yet 
does not fayour of the realty, and ſo is the diverſity: | And{ſettled herein. 


2 ina: his heirs: 
— de , doin 
hapter of Ten 


| ſo here foraſmuch as the uſe is a confidence put in 2 men Gepe 3 
wuching land, and is created out of land, and the land is e. per totum. 


the foundation of it, fo that it ſavours of the realty, it is | 
contained within the equity of the ſtatute; de dumis canditiona / Co. Litt. 
kbus and fo it is taken by the greater part of the juſtices N 2 
in (b) 1 8. and accordingly it has en aner. 7 Rol. Abe. 
2 838. I. 3, 7. 
Finch 3 Bac. Abr. 68. ; Co. Litt, „. Co. 
E Ip 2 I . Cacton 23. ſhe) 67 7055 e 
l. 185. Co. Lid. 20. a. 7 Co. 33. b. TIO a . W. jones 214. Curſon 23. 
20 00 259+ n * * 440% I3. Co, 1 


Farther, as to the point hater we: no ey the common 2 . Petty point. 
law the recovery here thall be a bar to the iſfoe in tail, or Df 
to the feoffees, it ſeems to me that it ſhall not. And in —— 
order to make this more intelligible, I will ſuppoſe the caſe 7 pwn f 
to de that the recovery had been againſt fir Ri immediate- nen — 
ly, for when he came in as a vouckee, it could not de N ee 
W as to this purpoſe, than it ſhould have been if the 3 


precipe 
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b. Bro. Feoſſ ö we 4 Us RET Toe R 7 
nde uſe, yet he was but tenant at ſufferance to them, and 


23. Hl. 15 H. j. not able to anſwer to any præcipe quod reddat, for he had no 
2. pl. 4; Bro. eſtate of frechold, but every præcipe quod reddat ought to 
Ibid. 39. 1 Co. be brought againſt the froffees; for the land was theirs, 
740-277" and their land could not be recovered againſt the Ceſtuy 
derfon C. J. iy gs 3 | | "ai y 
1 And. 340. , #ſe; nor could his uſe be demanded by a præcipe. And if 
Vin. Abr. tit. one had recovered the land againſt then caffuy gue uſe, and 
3 5 had entered, or had obtained executiom by haberiat fatiat 
e). /ſeizinam, and the feoffees had been oũiſtati thereby, they 
ſhould have had an aſſize; and although the cęfuy gue uſe 
vas eſtopped to claim any uſe againſt the recoveror, becauſe 
he had anſwered and loſt as tenant-of the land, yet when 
the feoffces had re-entered, or had recovered againſt the te- 
coveror, they were ſeized to the uſe: of the firſt coſtuy que 
uſe, for they could not ſay but that the recovery was null 
and void, and they did not claim under it, but above it, 
from whence it follows, that they could not ſay otherwiſe 
but that they had the land to the uſe of the ce/tuy que uſe, 28 
they had it before the recovery. Wherefore it is evident 
that by the common law neither the land nor the uſe could 

be demanded nor recovered againſt the ceſtuy gue uſe by 

- praecipe quod reddat, and if it could, then were the acts con- 


cerning the pernors of profits made in vain. | 
3 Petty point. And as to thoſe acts they were made in order to make 
Tne ſtatutes that good which the common law could not do, viz. to make 


. 


touching the - | | 1 recoveties 
rnors of pro | 3 n ings * 
ts do not enable ceſivy gue v/e to bar the tail in uſe by a common y, for thoſe ſtatutes 


only enable him to loſe the laud in a juſt aQion brought againſt him by a diſſeizee, and not in 
a faint action at the ſuit of oue who never was diſſeized, nor had any right or title to the 


, j 


— 


| Baſe and Morgan wn Kone, TY 


ceſtuy que uſe. good, AST, h.recon rica a ae hon 
good title par: Bice 


amount... the feoffees. 
firſt of the,aQ $ is that 0 by. 1 . 2 Che 9. whic| 
the preamb 


lands. and e monk 75 Pape how rights an 
an neme un 3s 
actions by of 1 made, Ge. e 9. K recites 
_ that many 350 rh at 92 and make .. offments, 10 get ſant un- 
l , it or Fa 4 570 $ that „ — 


9 and 5 were WH d, and the puryiew gives 


5A tat overs NE 70 * 1 ug t to be 
5 ed: 4d 5 that a LL wade, 3p nch caſe 
reme ly. is ven to ſuch diſſeigęe a the 4 1 9 uſe 
and a ring againſt him. ſhall dead him the f - 
and ſq this . makes no othet but the ja, que. 2 -at le. f2 
loſe the land of the feoffees in a aner 9950 P 5 th 


diſſeizce, and it does, not make him able A 5 
i — 


the feoffees in a faint action brought a againſt 


ſtatute BY b was. made ora the 80 0 profit s was 
1 of . 75 wh 5 0 * 1 


who. 7 ot of og Þ/ 'at 5 time ibe a ion... 
h ther, 5 1 Fe the br Pr HED > 


menced, 


others. 


the 8 15 he > ed 0 755 1 the 


| ſhall. have "Manner 0 writs 1 7747 7 T 
agai! as Helfeiaors ER » /o_ that 725 4 Figor's 
and, feoffees, apa; arnſt 4 hom 5 0 be brau hts, ighe the 
profits at the i 4 Arty be x & All which: thre 
ſtatutes, are mz de for iges 5 
and lawful caſe of acti 25 to raiſe e up to the 
certain tenant . 10 hall be 4 anſwer. theic m 
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eee ved n that all his offene; . bac 


mon recovery admits of no exception: 


grantor. good and e 


/ a 


'Michititias"Ferm 6 Elizaveth, at effekt. 
that their" recovery ſhall not be gefested by nontenancy-in_ 


_— 1 recovery was. But e uſe is 
the land phe oft Seay 


Om ed by theſe ack to 
141 bog fait! es one T who never Was diffeized, and Bever had 
rliche dt eile, but whole füit was merely int, for if the 
eien ht” of Him ho recovers be not above the fight © of the 

ee feoffees, the feoffees lan faläty hit recovery, and 8 
e the re/fuy "ye ufe /fe cannot give'the” land of this feb 
another; nd more can he bind them by a hy recovery 
againſt him, which is no ae than his ou A8, inaſmuch 
as 88388 has no right ; and the acts were not made 
forthe benefit of the cya 15 IF , nor to Tier him 1 4 7 | 
do "what e woyld'with the fand, but on r the benefit 
him Who had right and title to the land abode the ue ph 
eſtate of the feöffers, a & nt under it. So chat faint feco- 
vertes are out of the puryicw of theſe ſtatutes, and remit 
at the common law, for Which reaſon they mall be ery | 
void; Aid ſuch is the principal cafe here , for" Jebn Turb 
vill Had nb right 'to the - bur His rebobe ' was ti 
| kaint kitle; and fo it Half b ded by the cafe, for 25 
reaſon khefe acts concerning che perndts of profits will not 
enable fir Niet Mantel, nxt that the' youu # had been 
bectaght itumediately agdi t hjraſelf, to birid: h mfelf” or 405 
lay ſtot 


by ſuch fait — 9 And fo'the'l ur 
/ 4 8700 NE 3. v1 _ 1. Was ce, 5 9% 492059 3 
int. ik as to that act, it gives greater power to t 1 
| the de of ufe than he had before 7 tlie 9 or. aſp e 


me e in grants; teaſes, '&c. are by that a0 ade fred. and able. it 
2 Fade r rhar t recpvc Gi dat ainſt cc ee be 
—_— — in good ond Fetus, Cc. [os you {2 5 e 

mprehends 

where the heirs as well as erte | uche, for a faint 
to the fame. 3 Terdpery, and in the words (all rent] ever 
to the clay que TECOVETY 18 contained, for in the univerſal every” 
uſe and his wife comprehended. 80 that this 48d enlar res the 2 


in tall by the cy que'uſe, and amplifies ant extends his power 
Form of ing as we Faint as lawfuf recoveries had ac 54 6 
git; ory | hr and effeQual. 8 
ei nh 6 a But although the a8. makes ſuc ch IE "tecoverics to be 
Heirs 3 7 gf effeckoal, yet it may be aſked, galant whom, {63 

| nt this 14 | nſwer. that ae 

e in- Abr. dt TIER Kew 7155 inder the "word (ago 70 , Which. is rhere 
Uſes. W. a. 7 1 repre aol ſeveral'p e (at % is thus, 


I. in notis. the ms feoffor, * or 22 * his {and 


> 


is. 


ſeller, feoffor, dana, ar grawor, and 


4 1 
at 


their heirs claiming the fame only. as. heir or heirs de th fame 
every: of: themes. . Ad 


altbough it is made good againſt the ſeller, feoffor, danor, 
or grantor, and hete there is no ſeller, feoffer,; donor or 
grantor but the cf gue uſe, who, is in the place af tenam, 
yet he is taken within the equity of the ac, foraſmuch as 
the act befote makes good. alf recoveries. bad Againſt him, 
ſo that if the ceſtuy' gue 4, againſt whom the .netovery- is 
bad, ſhould\ nat be contained in the word: (agdiaf), then 
the ſentence. thereaf would not be as full as the ſentence of 
the other words, viz. the ſeller, frafur, &c. but it whuld be 
imperfect, hieh ſhall never he preſumed to; be the intent 
of the makers of the act, but they intended that recoveries 
ſhould be good againſt ceſiuy gue ue, 25 well as his: feoffment 


_ ſhould be good againſt hi. 


© (6) But this (agwiaſi) makes the recover 


y good againſt no (5) Ibid. | 


heirs but ſurh as a/acm the ſame an at heir ar heim tothe 


ſeller, feoffar, Mc. And the heirs im tai 


only as heirs to ſir Rice, but as heirs of the 


| bete, wvieuthetwo © 
daughters Who are the wives of the plaintiffs,” low't dlaim 


body of: ar" Nir⸗ 


and his pife by the form af tbe -gift, and ſe de gig in be 


principal part of the title of every hein in ta. For in a 
youn impadit, the plaintiff ought. N 

= petit, ſuffi title 2 
guarr impetb t, it is not a ſuſſieient title | fort him? t alledge 
preſentment inthe donee, but he ought 


from whom he claims, and if the i 


preſentment in 


to alledge: preſem - 


ment in the donor alſo, ſor ftom hies be derives tys title, and 


he does not claim 


in fee ple, bat he elaĩme as heir of the 


ofthe: gift; and the 


title. (r). Se i the iſſue in dall brings a ; 
+ \4enant vouthes,| and the demandant ul count dit, be Fitz. Counter. Wl 
. ought to ſay that neither the vouchee nor amy of his anceſ- Pen de Vouch- 
tors, whole heir he is, ever had any thing after tbe 


only as heir, for none does fo: hut iht heir 


by the form 


t and the deſcent together make his 4k 
formedon, anch the ()\.2R.;, Ml 


t, 4. 20. pl. 24. 


auch it is not ſuffieĩent to ſay, after the time of him of whoſe Pita. Counter. 


ſeiain he denauds, at it id adjudged in 2 R. 37 and 21 Bd. plc de Vouch- Wi 


4. for the gift is the demandant's tit le, 
cCounterplead the eſtate of the vouchee and of his anbeſtors 


after it. Aud if the father is ce gur 
mainder to the: ſon; and heir apparent 


is 


ne ought to er 7. Bro. 45. 


for: life, vhe re- 
fre, 1 recovery 


againſt. the father hall not birid the fon, for he claim tbe 
uſe by the 'remajunter,” and mot: ondy as heir. 80 if I fell 
land, and all ævidences concerning the ſame land only; the 

vendee ſhall not have evidences which concern the ſame 5 
land and other land alſo. (4) So if the father in conſi- (4) Crompe. 


B b 2 


deration J. C. 60. a. 


er 8. H. 21 Edd. 
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deration of money paid to him, and of the marriage of his 
ſon, covenants by deed that from thenceforth he will ſtand 


ſeized of his land to the uſe of himſelf for life, and after- 
wards to the uſe of his ſon, and the heirs of his body; and 


the deed is not enrolled, the uſe and poſſeſſion of the land 


is changed thereby, and yet the ſtatute of 27 H. 8. of inroll- 


ments enaQts that no land ſball paſs, alter, or change from one 
to another, where any eflate of freehold ſhall be made, or a 
uſe thereof, by reaſon only of any bargain and ſale, -unleſs th 
" fame bargain and ſale be inrolled within fix months, &c. but 
here the uſe is not made by . reaſon only of a bargain and 


ſale, but by reaſon of a marriage alſo. So the ſtatute of 


32 H. 8. cap. 37. enaQts that executors may diſtrain in the 
nd for the arrearages of rent, as long as the ſame-land ſball 
continue in the poſſeſſion of him who ought to pay the ſame rent, 


or of anyother perſon claiming it only by or from the ſame tenant 
by deſeent, (e) yet if tenant in tail with remainder over dies, 
the rent being in arrear, and the iſſue in tail enters, he 


ſhal{ not be diſtrained for the rent, for he does not claim 


the land only from his father by deſcent, but by the deſcent 


[+5] and by the L 
caſe the wives of the plaintiffs 


word (only) i ural. So in the principal 


ift alſo, and ſo not only by the deſcent, + for the 
is excluſive of every pl 
n't claim only as heirs to 


fir Rice, but as heirs to fir Rice and his wife by the form 


of the gift, which giſt is the principal part of the title, and 


therefore they are not in the number of thoſe who are com- 


prehended under the firſt (again 7). 


And as to the ſecond (againſt), the words thereof are, 
againſt all others having or claiming any title or intereſt in ibe 
ſame only'to the uſe of the ſame ſeller, feoffor, & 6. or bus or their 
ſaid heirs, at the time of the bargain, ſale, covenant, gift, or 
grant made. Which words in forme meaſure'ſtand in need 
of an expoſition, for where it is ſaid, 10 the uſe of the ſeller, 


c. or his or their heirs, by the letter it ought to be to the 


uſe of him only, or to the uſe of his heirs only, ſo that if it 
be to the uſe of him and his heirs, it is out of the words, 
but yet it is within the intent of the act. For if the act 


ſhould be taken literally, it would have no ſenſe in it as 


Ness gt bares 
a 


to the heirs, for the feoffees cannot be ſeized to the uſe of 


the heirs of the ſeller at the time of the ſale, becauſe the 


ſeller can have no * heir as long as he himſelf lives, for the 
name of heir is given to a man in reſpeQ that his anceſtor is 


dead; and therefore if we would make ſenſe of it, it ought 


to be taken to the uſe of him, or to the uſe of him and his 
5 196 ii e e ee 561: hed, 


* 
818 


w— 
=. 


E 


| ſhall be bound by a recovery or feoffment made by his an- 


e amw=m -« 5» YN 


of the matter) upon a ſuppoſition and by way of admittance { | 


I ſhall examine whether or no thers\is | any diyerfity, 2 ( 


— 


Baſſet and Morgan verſus Manrel, at Serjeant lun. 


heirs, at the time of the ſale.” And every other eſtate, as 
an eſtate for another's life, and the like, are taken within 
the equity of the . e 
But the heirs limited in the ſecond (againſt) are the like 
heirs as are contained in the firſt (againſt); tor the words 
are, to the uſe of the ſeller, &c. or bis er their ſaid heirs, 
which word / ſaid} being a relative has relation to the "heirs 
mentioned in the firſt (again), and thoſe are heirs in fee- 
ſimple, as is ſhewn before. For if I give Black-Acre'to' A. 
for life, the remainder to B. for life, the remainder to the 
heirs females of the body of A. and by the ſame deed I give 


Mdite-Acre to the ſame A. for life, the remainder to C. for 


life, the remainder to the ſaid beirs of A. this ſhall be to the 
heir females of his body, by the relation of the word'(/aid). 


So here the (/ aid heirs) ſhall be heirs in fee · ſimple; for the 


heirs in tail does not claim only as heir, as it has been ſaid. 


(a) And if the feoffecs were ſeized to the uſe of A. for life, („ 4, e 


and afterwards to the uſe of B. and his heirs in ſee-ſimple, Bro. Fenn 


and B. enters and makes a feoffment in the liſe of A. the 2 vie 44: | 


refluy que uſe for life, this feoffment does not bind the 1 Cs. f. . 
feoffees, becauſe they had not nor claimed the land only to dib. Law of - 


the uſe of the ſame feoffor at the time of the feoffmęent, but n bv 
to the uſe of another for life firſt, and afterwards'to the uſe (e. man 
of the feoffor. And ſo in the prineipal eaſe, aſter the:death + + ?} 


of ſir Rice Manxel the feoffees do not claim only to the uſe 
of the heirs of him againſt whom the 2 was had ; burt 
to the uſe of the heirs in tail, who are other theirs, ant 
therefore after the death of the ſaid fir Rice the heir of the 
ſurvivor of the feoffees may enter to revive the uſe in tail, 
becauſe he is not bound to claim the land to the uſe of ſuch 
heir ; and then if he is out of the words of the act, he is 
out of the intent of it, for the word (only) was put in vain, 
if by the equity of the ſtatute he ſhould be included, and in 
19 H. 8. and alſo in 4 H. 75 it is the better opinion that the 
heir in tail neither by the letter nor by the equity of the a@ 
ceſtor, and as he ſhall not be bound, no more mall the 
feoffces, but they may well enter after the death of the tenant 
in tail to revive the uſe in tail in the iſſuimmmmmme 
And thus far I have argued (for 8 


* 


that the pracipe had been brought immediately againſt fir - 
Rice - Manxel himſelf, and that he had not come in _ 
vouchee, but had been tenant in uſe in the action. NowW 


— — 
— 
— 
* . — 
— 


em 
* 


ls 
v3 
N 


„ (5) Vide Dy. 


If vonckee en- 


anding 4 
ſay that there 


cauſe the law 
© preſumes to 
_ the con trary. 


[+6] 
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the recovery, when fir Rica, who was: cofiug queue in tail, 


came in as vouchee, and when the præciße was brought im- 
mediately againſt him, being ce/luy que we. And as to this, 


i ſeems to me that if the law be ſo as I have endeavoured to 


ſhew--before, ſuppoſing that the recovery had been had 
againſt fir. Rice being ceſtuy gur % in tail in poſſeſſion, ſo and 


in the ſame manner ſhall the law be to all purpoſes, and not 


a jot more ſtrongly, when he came in as vouchee, for when 


he came in as youchee, he came in upon the ſame poſſeſſion 
which he had before, and upon no other, and to warrant 
that poſſeſſion, and no other, and upon ſuch poſſeſſion he 
vouched over. :; For when a man is vouched to warranty, 
and comes in, and enters into.the warrenty, the law pre- 
ſumes that he parted with his firſt poſſeFion with warranty, 
and comęs in now to warrant the ſame poſſeſſion, or elſe that 
he would not enter intothe warranty, but would counterplead 

it; (5) for. he might demand a her if he would, and if the 


_ tenant ſhews a lien, he may counterplead it if it is not true, 
and if he: did not make it 3 but 11 | without demanding a 
lien he enters into the warranty, who can ſay that there was 

into or no warranty? bertainly none can ſay fo, for the tenant who 
revty wicheut has vouched him to warranty cannot ſay but that there was 
1 un * wartanty, the vouchee cannot ſay but that there was a 
be received to 


warranty, inaſmuch as he hath entered into the warranty to 
warrant the land, the heir of the vouchee, for the ſalvation 


E — bo. of the land which ſhall be rendered in value, cannot deny 


the warranty, for no land ſhall deſcend to the heir without 
render in-vatuc but land in fec · ſim ple, and as the anceſtor 
may alien the land in fee-fimple, and by that means defeat 
the htir of it, ſo may he do any other act which ſhall take 
it from the heir, ſo that there is none, who is privy to the 
record, who hath cauſe to deny the warranty, Alſo no 
ſtranger, ſuall deny it, becauſe the law always preſumes, 
when any one enters into the warranty, that there was 2 
warrauty in deed, and that it was made upon a ſeoffment 
or gram of fuch eſlate as the vouchee had before, and there- 
fore no ſtranger ſhall deny it. . bus 

But perhaps it may be objected, that although the law 
will preſume ſo when the matter ſtands indifferent, yet here 
the caſt: is put that ſir Rice made à feoffment, and it is not 
expreſſtuſ that ſ it was by deed, for which reaſon it ſhall be 
taken node without deed, and fo it ſnhall be preciſely taken 
that there was no warranty, and then to ſay that the law 
wil have it chat there was a warranty, and that fir: Rice 
came in las cftuy que a ſo; and that * 
! 5 cirate, 


ver/us Manzel, i. 


tate lp when, in fa&, the caſe ig put ether 
wiſe, ſeems, yery. unreaſonable. ; Sir; to this I anſwer, chat a 
whether fir Rice, made a feoffment without warranty to the 7 pr A 
two who were. the tenants in r or: hether hex, 
diſſeized him, and no warranty; was ever made, and be the f 
| caſe preciſely ſo put, never oſs when fir Rice entered in- I 
to the wartanty, the law. would not e man, whe- 
ther a privy or a ſtranger, to ſay otherwiſe but that there 
was a warranty in deed, and that it was anneged te a 
feoffment or other eſtate of ſtechold, and that ſit Riee, the F 
vouchee came in in ſuch fort, and that he was in in tbbke "WM 
like degree to all purpoſes as he was before the wasranty.., . - WM 
made. And herein the law is grounded upon ve .. 
ſonable preſumption, for when a man is, youcbed, añ ng 
enters into the warranty, ng reaſonable perſian can adjud ge ' W 
otherwiſe hut that he he cauſe ſo to do, for by ſuch act 
the voucheę binds himſelf to warrant the land, and to renngnn 
der as much i in value as the land in demand is, if he cannt 
bar the demandant, And becauſe ſuch act tends meerly. ese 
the vouchees,. own diſadvantage, and it is to be preſumed © / 
that no man will prejudice himſelf without eanſa, thetefane 
the law gives credit to his act, and believes that there is- „„ 
warranty, inſomuch that it will not ſuffer an — * Aue 40 credit — JJ 
the 99. And there arg many other caſes in our law, man where be i 
which are founded upan the like: preſumption... (a) As if e 
a præcipe guod raddat be brought againſt one for: 20 2 advantage.8.P. 3 
and he comes in, and Pleads $-jointenancy with another b y 1 Finch 25. 1 
deod ſhewn, altho', the deed and the plea be, falſe, yet the Finch 3- | 
demandant by bis writ admits. him to de tenant of the Vin. Abr. ts. 
whole, and he lays. that he is jointenant with another, that Intendment A. | | 
ther lit it be falſe) may aſtop the tenant by this record from Fi 5: : 
ſaying. contrary * his affirmation, and thereby he ſhall 
gain the moiety of the land againſt him who pleaded: the 
Jointenaney, and therefqrs. foraſmuch as man are nat uſed 
to lie to their own diſadvamage, and this plen, if it was not 
true, was meerly, to the tenant's awn prejudices. the law 
upon 2 preſumption ibet it was tine, wou not admit the 
demandant to anſwer and deny it) but the writ ſhould. have 
abated preſent a rn the common law, but naw by the ta- MN; 
tute de Long im} coffatis this matter i is remedied; (3) but (5) K. 243. 1 
jointenancy by fine remains not yet remadiad, at it ts © x8. « Fun. 
taken in 29 Kd. 3. wherein the i 
by iar aud the — _ 


-ledged, jointenanch with his wi 
3 e. that the tepements: were r 


1 Finch 26. replevin if the lord avows 


lenage 32. 
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the fine and the writ abated by award, becauſe no anſwer 

is to be received againſt the plea, in reſpect df the eredit 

(-) T. 13 H. . hieb the law gives to it for the reaſon aforeſaid. (t) 80 in 
e apr | upon the plaintiff as. upon his 
very tenant, and the cini diſclaims to hold of him, the 

lord ſhall not be received to give any anſwer to this, but 

ſnall be condemned preſently, whether it be true or not, 

and the plaintiff ſhall recover his damages againſt him, 

for the law gives credit to the diſclaimer, inſomuch that if 

it is not true, the lord ſhall recover the land by writ of 

right upon diſclaimer, and therefore the law ſays that the 

(% x Finch 25. tenant will not tell a lie upon the price. (4) So in a præcipe 


Vin. Abr. tit. quod reddat if the tenant ſays that he is villain to F. S. and 


. oc holds the land of him in villenage, the writ: ſhall abate pre- 
A bon ar. ſently, and the demandant ſhall not be received to give yay | 
ſize, 8 Aff. pl. anſwer to it, altho' it be falſe, ' becauſe by the plea the te 
14. Bro. Vil- nant has bound (e) himſelf and his blood to perpetual bond. 
age, which the law preſumes he would not do if it was not 
H. 4: Ed. 3. true, and when there is ſuch manifeſt argument of truth, 
N the common law ſays that it is needleſs to bring it to trial, for 
124. b. which reaſon it gives credit to it as to the goſpel: But now 
dtttis caſe is remedied by the ſtatute of 37 Ed. 3. cap. 17. by 
which an averment is given to the demandant againſt ſu; 


W exception. So if a man becomes an approver, and appeals ; 


-_ others, the law takes it as an indictment, and gives as great 
credit to it as if it had been found by a jury of 12 men, 
becauſe he cannot appeal others unleſs he "firſt confeſs that 
bae himſelf did the felony with them, for which he ſhall be 
hanged; and the law preſumes that no man would make 
ſuck confeſſion if it was not true; in reſpect of which 
preſumptiom the la looks upen ſuch appeal to be as true 
as an indictment. From which caſes we fee that the com- 
mon law accepts divers aſſertions and allegations as a po- 
ſitive proof, which, tho“ not proved, none ſhall impugn, 
and this it does in reſpect of the loſs whieh the party, who 
aſſerts the ſame, ſhall ſuſtain if they be not true; and be- 
cauſe it is the natural principle of mankind to act and ſpeak 
according as it ſuirs beſt'with their own intereſt and advar- 
tage, and not 'otherwiſe; and as the common proverb is 
Fa num will gabber, he tuill gabber for gain, for this reaſon 
in all theſe caſes the law judges it to be needleſs and ſuper- 
fluous to bring to trial fuch ad or allegations which arc 
done oraffirmed-by him ho will receive prejudice thereby, 
for the diſadvantage” which he will ſuffer from them is che 
veaſon hy the law gives ſuch credit to his words an 
. e 80 
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ſhall recite divers caſes direQly Rong to this point, 


e eee eee of co 


t ſuch againſt whom a writ would lie to demand the rene- 
ents, and he entered into the warranty by his own deed, 
hereby he had made diſheriſon to the parſon ; but at laſt 
© aid was granied, whereby it is to be, bbſerved, that a- 
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1 bend. d. caſe to the contrary), yet when he entered into the wa. 
30 pl a8. where ranty, he was in the ſame plight as he was before the war. 


pe that ranty made, and if he had vouched over, the. land recovered 


8 Aſs pl. 36. ed whether he ſhould have aid of the iſſue or not, and it ya 


() H. 41 Ed.3. 
7. b. Fitz. Coun- 


terplea de Aid. it 15 Worthy of obſervation that the tenant by the cuneſy 


| the precipe had been prong immediately againſt him bar- 
| ing the ſame eſtate, in w | | | 
(4) T-43Ed-3- and fo ſhall he now. (d) Alſo in 43 Ed. 3. there is this 


, 13. b. Fitz. 


or not, and the feoffment which the grandmother made tc 
the father was objected as an impediment thereto, but not 


withſtanding that or any other matter, it was the opiniom bette 
of the court that he ſhould. have aid, and the court faid 1 du 
the 1 Ie that if he would not ſay any thing elſe, h bad 
ſhould have the aid preſently: In which caſe there ate tac of 1 
things very obſervable, rl, the reaſon why. the feoffment ty, 1 
ther 


of the grandmother made to the father did not take * | 


1 
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Nate Nhe privity of the partition, which is the ſalvation of the 
\the . arranty paramount, for if a man has an eſtate in fee with 
warranty, and enfeoffs a ſtranger with warranty, and dies, 


ur. and the feoffee vouches his heir, the heir ſhall deraign the, _ 

ſe ſt warranty, (e) but when he enfeoffs his own ſon with - rom 
* warranty and dies, this warranty which the father made to Wing. Max. 
7 


the fon is periſhed and gone, becauſe it deſcended upon reg. 279. pl. 2. 
himſelf, and he cannot vouch himſelf by reaſon of a war- 
"4 BWr2nty of fee-fimple, and inaſmuch as he cannot do that, he 
ſhall vouch in reſpect of the firſt warranty; and if the law 
and I vas otherwiſe, it would be very unreaſonable, for if the law 
„be mould ſuffer him to vouch himſelf in reſpect of the war- 
bat- MW ranty of the father, then when he came in as vouchee, he 
v might deraign the warranty paramount as well as he might 
aid, Mir a ſtranger had vouched him, and the law, which will not 
cal WW ſuffer him ſo to do for the ſake of avoiding circuity of 
rely WF voucher, ought in reaſon to give him ſome other means to 
an) I dcraign the warranty paramount, or elſe the warranty para- 
Jet mount would be gone, and ſo the inheritance would be loſt 
the WW trough the defeck of the law, which would be very unrea- 
» in ſonable; and the other means which the law gives him is 
to deraign the warranty paramount immediately, which is 
the method ordained by the law for the deraigning of the 
warranty paramount, and this is the reaſon of Finchen 
bau- chief juſtice, in the ſaid caſe, which is agree able with other 
ald, I books in this point: So that in that caſe the feoffment was 
no impediment to his having aid of the other coparcener to 
deraign the warranty paramount. The other thing obſerv- 
able in the ſaid caſe, and which comes ncarer to our own 
purpoſe, is, that the vouchee had aid of the coparcener for 
the land which his father had aliened to a ſtranger in fee- 
imple, and in which he had nothing, but the cauſe there- 
« was the warranty, which made him, being vouched, to 
e in the ſame degree as his father was before the feoffment, 
ad to recover in value againſt the other coparcener in the [48] 
ame + manner as if he had been tenant immediately. (a) So 1 
n the caſe of 11 H. 4. in a cui in uita, the one coparcener () NM. 11H. 4. 
of gavelkind land, after partition, made a feoffment and 22. b. Fits. 
took back an eſtate in for, and was impleaded, and by the Counterpleade || 
better opinion he could not have aid of his coparcener, be- * 
cauſe he was out of the courſe of coparcenary; but if he 
bad taken back but an eſtate for life, and had prayed in aid 
of the feoffee, and the feoffee had vouched him to warran- 
ty, then he ſhould have had aid of his coparcener, as it is 
there put: And ſo if the feoffee had retained: the land, os 
| ha 


(Win. Abr. tit 
Recovery com- 
mon O. pl. 5. 


vouchee, he ſhall be in the degree of tenant in tail, and the ten 


(e) M. 12 Ed. 4. 
19. M. 13 Ed. 4. 
I. pl. I. Fitz. 
Fauxer de re- 
cov. 20, 21. 
Bro. 30. Kelw. 


22, 23 · 


nor to the feoffees after his death, no more ſhall this reeo- 


of the ſame tail, but of another tail, or of a fee, or othe 
eſtate, the tail whereof he is not ſeized at the time of the 


in value againſt the other coparcener in reſpect of the c 
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had been impleaded, and had vouched the coparcener who 
enfeoffed him, there he, as vouchee, ſhould have had ai 
of the other coparcener, as it is there put, notwithſtanding 
that he hath nothing in the land, becauſe he, being vouchtee, Nhe 
is in his former degree, as it is ſaid before. And as in theſe i W 
caſes it is evident that the vouchee ſhall: be adjudged in of hat! 
his former poſſeſſion, and as immediate tenant thereof, f 
ſhall fir Rice Manxe/ the vouchee be adjudged in here x 
ceſtuy que uſe in ſuch form as he was before the feoffment 
And it a common recovery with voucher had immediate 
againſt him ſhould not have been a bar to his iſſues in tail, 


very, in which he was vouched, be a bar to them, And 
by the caſes above recited the reaſon is made manifeſt inthe 
common caſe, viz. (b) if tenant in tail of land makes tat 
feoffſment, and a common recovery is had againſt the bare 
feoffee, who vouches the tenant in tail, who vouches over, 2%, 
the tail ſhall be barred, becauſe when he comes in à tail 


recompence in value which he hath or may have ſhall go in ail 
tail, and therefore ſuch manner of recovery is the moſt ſure ¶ Mar 
way to bar the tail. (c) For if a precipe quod reddat Ml tem 
brought immediately againſt him to whom the land is en- tons 
tailed, who vouches, and the vouchce makes default, and 
ſo a recovery is had according to the common courſe, there 
if the tenant in tail at the time of the recovery is not ſeized 


recovery is not barred, as it is held by the better opinion it 
12 Ed. 4. and adjudged in 13 Ed. 4. in the firſt caſe of that 
year, becauſe the recovery in value goes according to ſuc 
eſtate whereof he is ſeized, and not in recompence of the 
eſtate whereof he is not then ſeized. For as in the abo it 
Caſe of cui in vita the coparcener who had made a feof und 
ment, and took back an eſtate in fee, was out of the courk 
of coparcenary, and therefore could not have any recover 


parcenary, no more can he who has a right to an intal 


over 
and is ſeized of another eſtate at the time of the recoverMlcom! 
had againſt him, have recompence in conſideration of th cm! 
intail, for the recompence in value goes only in fatisfatiouMfrm 
of rhe eſtate which the tenant had in poſſeſſion at the tim iſue 
of the recovery. But when he is vouched, he does n*Wezch 


come in in reſpe& of any eſtate which he then hath, buff dect 
only in reſpect of an eſtate which he had before, and | 
ben | recompenct 
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who Wecompence of ſuch eſtate which he had before the recovery 
d aid n value ſhall go, and therefore ſuch eſtate-tail, as he had 
ding Whefore, in lieu of which, a new recompence ſhall come, ſhall 
Chee, de barred, and ſo is the diverfity. F 17 fr ef E Hi 

theſe Wherefore I conclude as a conſequent of my argument, 
n of What the right of the tail in uſe which fir. Rice Manxel had 


; not barred by the recovery aforeſaid, . becauſe if the reco- 
ery had been had immediately _ fir, Rice being ce/luy 


* 


nent g u/e in poſſeſſion, the tail ſhould not have been barred 
ately by ſuch recovery; for that (as I have endeavoured to main- 
tal, Wſtzin) fir Rice being vouchee was in his firſt N of the 
eco 


uſe, and in ſuch degree for the uſe as if the feo 
not been made. f . 281 1 Ay | n {ha 

But perhaps ſome one will ſay, that then the ancient 
eſtate-tail which fir Rice had before the uſe created is not 
the batred, for if fir. Rice being vouchee came in as cgſtuy gue 
over, , and the recovery in value ſhall go in lieu of the uſe in 
n tai, then he did not come in as tenant of the firſt tail, and 
d the ten the recompence in value ſhall not go in lieu of that 

o in ail, and then that tail is not bound, and then. Edward 

ſure BY Manxel the defendant, to whom the land is deſcended, is 
lat ih remitted to that tail 3 r, to this objection and the conclu- - 
hons drawn from it I anſwer, that the firſt tail is alſo bound. 
And to make my argument the more clear, I will put this | 
caſe, viz. (4) F. S. bath a wife, and land is given to him 
and to his heirs males begotten by him on the body af 228 
his laid wife, and he has iſſue a. ſon »y the wife, and alter - he good law, 
wards the wife dies, and he takes another wife, and has 3 Co. 6. b. 
(ſuc by her a ſon and a daughter, and he diſcontinues the 7 Rol- R: 330. | 
and, and takes back an eſtate to him and to his heirs males Hel. 136. 
by him on the body of his ſecond wife begotten, and after. 
vards he diſcontinues the land, and takes an eſtate back 
ain to him and to his-heirs females of his body begotten, 
ind afterwards he makes a feoffment without warranty to 
4. B. or is difſeized by A. B. and:aficrwards a faint precipe - 
jwd reddat is brought againſt A. B. who-vquches to warran- 
ty the ſaid 7. S. who enters into the warranty, and vouches 
wer one who is not donor of any of the intails, but the 
common vouchee, who: loſes by default according to the 
vmmon- courſe, whereby a recovery is had in the uſual 
um, and after warde the ſaid J. S., dies, and. bis [three 
ſues bring three ſevetal formedons; in the, deſcendet, viz. 
fo ech of them one againſt the recovetor, and make ſeveral 
(ecclarations upon the ſeveral gifts to which: they are ſeverally | 
nd "Wuhcritable, the recoyeror may bar each of them by ihe ſaid 


U cover y, 


ment had 


[+9] 


 ? vouched; the iſſue of the firſt tail cannot ſhew this, t. 
chat the voucher was upon ſuch lien, and that the recom 


there was no lien in fact, yet ſinaſmoch as a lien was nt 


any hen, but enters generally into the warranty, fron 


or of the third tail, by reaſon of which uncertainty ther 


would not permit him to do ſo here, but the incertainty is 


or diſcontinuance of another of the eſtates-tail, for perhaps for 
y eſtoppel, and if he had made a warranty in fact upon 


females of his body, and khe tenant had actually vouehel 
upon this warranty, yet inaſmuck as the lien was not de 
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recovery, for although no warranty was made," ſo tha 


demanded, that is not material, for the reaſon beſom 
ſhewn : And then when the vouchee does not demand 


thenee there ariſes an incertainty whether the warranty, 
which ſhall be intended to have been made, was mat 
upon the diſcontinuance of the firſt tail, or of the ſecond1ail 


+ is no default in the demandant whos has recovered, for he 
could not counterplead the warranty, becauſe none can d 
that but the vouchee, and akhough- the demandant might 
have counterpleaded the ſeizin of the vouchee, yet the truth 
occafioned-by the vouchee' who has not demanded any lim, 


for which reaſon it ſhall be taken moſt ſtrongby againſt bim daut 
and thoſe who claim under him, and moſt targely and be- land 


neficially for the recoveror againſt the vouchee and hä bad 
heirs ; and therefore if the recoveror pleads the recoyety ini wart 
bar againſt the firſt eſtate-tail, the iſſue who claims that el. I in? 


tate cannot fay that the warranty was made upon the gat 's 2 


there was no warranty im fact, but the warranty is admitted 


the diſcontinuance of the eſtate- tail which was to the bein 
manded, nor entered of reebrd; nor the donor of that tai 


pence ſhall go to the iſſue female, for this averment it ont 
of the record, and the record will not ſuffer ſuch avermeiit 
to anfithilate the forte of the record againſt him, for whi 

reaſon the iſſue cannot plead it And as the recoveror m 
plead the recovery againſt the iſſue of the firſt tail, ſo maj 
he againſt the iſſue of the ſecond tail, and againſt the ill 
of the third tail alſo, and all this is by reaſon of the incer 
rainty of the lien. But if the vouchee, when he came it 
had demanded what he had to bind him to the warrant) 
and the'tenant had ſmewi his deed ENG 01 
the diſcontinuance in fee of the eſtate- tail to the (heirs fe 
males; and the dee had been entered of record at the 
prayer of the vouchee, and thereupon he had entered intc 


the vitraiey, anth vouctiod over, there keen ada tu wii 
"reach the iſſue of the firſt tail, nor the iſſae of the ſecon- doe 
„ 75x 
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the Wil ſhould have been barred, for in that caſe the certainty 
| no of the warranty appears, and the iſſue female only ſhalt 
elo have the recompenòeè in value, and that ſhall be an eſtate- 
nand tail to the heirs females, for if tenant in tail with warranty 
fron makes a feoffment in fee with warranty, although he ſhall 
anty, render a fee - ſiinple to the diſcontinuee by reaſon of his war- 
mak ranty, yet the eſtate which he ſtialt' recover in value ſhall 
112) not be greater or other than his eſtate was before his wat 
then ranty made, for although the eſtate given, and the war- 
or beranty thereupon, is the cauſe Why he is vouched, yet when 
n < Mic comes and enters into the warranty, he is in of the ef- 
night tate which was eigne to the fame eſtate given, for he is in 
tra of the eſtate which he had before the warranty made, and 
ty is before the eftate made to which the warranty was annexed, 
lin, viz. the eſtate · tail to the heirs females, for which cauſe the 
1 bim dzughter ſhall have an Habere facias ad valentiam for the 
d be. lands recovered in value, and her avermemt that Her father 
id an eſtate-tail to the heirs females at the time of the 
warranty made to the diſcontinuce ſtands with the record, 
in which the deed of the diſcontinuance and the warranty 
is entered, and therefore the other iffurs mall not be barret 
for their intails, for they may ſhew that the aſſets ſhall g 
to the fiſter, and ſuchk fhewing ſtands well with the tecerd, 
becauſe the lien appals, as it is ſaid before. And therefore 
if tenant in tail 'with' remainder over be impleaded, and 
wuches, and the vauchee enters into the wartanty without 


demanting a lien, aud cannot bar the demandant, the re. 
covery in value fall be in talk ith remainder over 49 khe 


for when A Hen is tot ſewn, it hall be intended that the 
toueller was tlie donbr, and that the Varranty was ann 
dexed to the whole eftite-given,” viz. to the eſtate:tail*and 
temdinder,. and ſo that the warranty and - the eſtate cont 
wenced together ? But if the buinrbher demands a fen, and 
he fhiews a Confirmation of the eftate of the donet tnatſeè by 
the vouchee after the gift, and a warranty to the tenant) and 
to the Heirs of his body begotten only, and the deed of 'the 
lien is entered bf rcd, then the remainter ſhall nôt be 
bound, becatife the Warranty appears, and, as before, it 
extends only to convey the land recovered in value to the 
eſtate- tail, and no further; and therefore becauſe the re- 
compence in value ſhalt not go to him in remaindef, the 
remainder {Half not be bound. So that there i a diverity- 
„ere the bertafnt) of the warranty appears, and where t 
oy not, for if it dots not appear the fe will intend het 
Es : | ö there 


aher land was, and for this caufe the remainder is Bund, 
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there is a warranty, and that the recompence in value goes 
in ſuch manner as ſhall be moſt for the benefit and adyan- 
tage of the recoveror, and if it does appear, then the lan 
will not intend it to go further than the expreſs words al. 
low. So here in the caſe which I have before put, inaſmuch 
as it does not appear what eſtate-tail the ſaid J. S. had a 
the time of the feoffment and warranty made, nor to what 
eſtate in certain the recompence in. value ſhall go, this one 
recompence ſhall. be objeQed as a bat againſt each of the 
| three intails, as one recompence was a bar to three. eſtates 
p. 1Ed,z.8. tail in the caſe of * 1 Ed. 3. where an heir in tail, who bad 
pl. 11. a carve of land by deſcent. in fee-fimple from his father, 
demanded by three ſeveral formedons in deſcender againſt 

three ſeveral perſons three ſeveral carves of land entailed to 

his father, and one of the tenants pleaded the warranty of 

the father in bar, which the ſaid carve in fee - ſimple de- 
ſcended to the demandant as aſſets, and the ſecond tenant 

likewiſe pleaded the warranty of the father in bar, with 

the ſaid carve in fee - ſimple deſcended as, aſſets, and ſo alſo 

did the third tenant, and there it was demanded, if the ſaid 

. one carve of land ſhould be aſſets and à bar; for the three 
| ſeveral carves of land in tail, and Gard anſwered. (as 2 
chancellor of equity] and ſaid that the demandant ſhall tell 

his caſe.to the court, and by the eguity, of the.. law this r. 

T2 compenſation ſhall , be made, ſo that he ſhall be barred 
againſt, cach for the third part of the demand, againſt him, 
by. the third part of, that which he holds by deſcent ;. Bu 
Ingham ſeemed of the contrary opinion, and that this could 
not be by the rigour of the lau, +, for, he ſaid, every one 
of chem; hath his plea againſt. the demangant, and | he bath 
as much as he demands againſt each of theny, and the one 
tenant. has nothing to do with the precipe. | Wa againſt 

| the other tenant, wherefore it ſeemed jq him. t Zach ot 


: 
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them ſhould bar the demandant, which. latter , opinion 
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ſeems to me to be the better, and to be more. conſonant t 
the common law than the opinion of Shard,. So that as in 
that caſe by the better opinion one and the ſame aſſets wa 
a bar to three ſeveral tails for three times as much as thc 
aſſets was, ſo in the other caſe one and the ſame aſſets nal 
be a bar to three ſeveral tails, oe e 


But perhaps ſome one, in order to be more fully ſatisbed 
of this matter, will aſk this queſtion, viz, if the ſaid * 
ir 


— — 
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the youchec, having three ſeveral rights in tail, had f 
execution, and land had been delivefed to him in executi- 
au, what cate ſhould be hare had therein ? Should b 
828 , ; . Ye RE MN , _ 1 OOO ye 


- 


boch of the thrve idfres as firſt ebletee ſhould have 
* , for the others could nor make to themſelves a better 


Baſſet and Morgan buffet Mantet, at Setjeant län- 
ir avcorditiy to the geg, fr h 
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ts the third rhich 
of thy Neg "hes Houle thi is i hae A Ae 4 K the 
alen em ſhould have bad a for- 
the hich. of had not. ſued execution, W which 
of, he — iſſues 1 fs have ſued execution ere 7 To 
theſe” 1 15 Which are fuff of difficulty, I give this an - 
chat if the father himſelf ha we execution, 
7255 tide appear what an he 6770 havg, had por the 
exccotian;” for the wrir to th Py ſherit o delive ln och 
7 the Jag, ithour ex preſſi ug an} hate, and foraſmuch 
1510 86 Lars by the fing 1 the 1 ge there 
page to BEA Cath? way £74 192 be made made to 
4 


baz Sir, if he Ae vouches over, iy 
"Taft 2 Pig be thy 10 1 ny of the e wa 
and 4 lies trade upon t ne ewn, and enteted of 
cotd, then 0 ns recove 5 IX im ſhall be = 5 
the eſtate raf before made by him, ang eh iſſue.as 
itnhetited ne land before given by him, ſhall inherit 
e faud which 7 7. revovertict the ſame donor in lieu 
of this other tan, for the * ws that he 1 was the fe nor, 
41d that e Was v0 A In ve | of the ff gift, and | 
1 meh ide ee of t Fe 5 ſtate will appear. 


tte law be ſo iu c 11 it ſeems that the other iſſues Ao 


ndt be barred of their eftates-rail, but that their formedons 
Ha all de maintendble, for there ap cats ſufficient certainty 
at tlie Vvouthee Was the donor. mY if the lafl vouchee be 

4 ranger, and not the donot, (as it ſhall be intended in 
* ea ' here} or if he be me onor, and no lien i is ſhewn, 
that iris in the e Ie&ion of the ſaid J. S. who re- 


chere in ande ts declare which of the three eſtates he will 


_ — ten. As for example, he is impleaded, and 

bis title, and ſhews rhe ſecond eſtate rail, aud the re- 
oy in value in refpe& of that eſtate, this is an election 
and a claim of ſuch eſtate; or if he loſes, and brings a qued 
ei ceat, and claims an eſtate-tail to him and to his 


heirs males by tim on the body of his ſecond * gotten, 


this maff bigd' the iſſues, and the iſſue of the fecend tail. 
ſhall Rave the land, for in caſes of election if he to whom 
the electiog is once given determines his choice, it ſhall 
bind all others, and therefore the other iſfues ſhall be there 
barred. of their eſtates. ca 18 And if Fthe father had ſued eæ - 
ecativn, artf Nad died before any election made . him, 

eld the 


lar II. ; " BE | title 
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title than he had who entered, and ivaſmuch as the right of 
his tail was bound, now upon this recoyery in value ſuch 
iſſue ſhall have the land ſo recovered, againſt. all ſtrangers, 
in the ſame eſtate-tail as the other tail was, to which he. was 
inheritable, and nevertheleſs the other iſſues ſhall be barred 
for the firſt land in tail. „ Ren 


— * 


But, Sir, (to the ſecond queſtion) in this caſe when. the 


father dies, the land ſhall deſcend to none, nor ſhall any of 


the iſſues have thi freehold. in law before entry, in reſp 
of the incertainty to which of them it ſhall deſcend, but the 
entry of ſuch iſſue as firſt enters is an election by him, 2 
makes him to have the frechold in deed and the eſtate-tail 
alſo, although it ſhould not have deſcended to him. 
And (to the third queſtion) if the father of the iſſues had 
ſued execution of the aſſets, and had made a feoffment, and 
had died, and the three iſſues had brought three ſeveral 
for medons againſt the feoffee, he whoſe writ had been firſt 
returned ſhould have had the land, for thereby he had firſt 
attached the poſſeſſion in the hands of the tenant, and the 
others, whoſe writs had been returned. afterwards, could 
not have made a better title. But if all the three writs ha 
Where two ſc. been returned at one and the ſame day, they . ſhould; al 
v.ral writs, for have abated, becauſe it would have been incertain to the 


| thefamething, court, if the tenant had confeſſed the actions, to which of 


fame fert, them: they thould have awarded feizin,, inalmuch as al 
are returned at their titles were alike, and all of them returned at one and 
3 the ſame day, for in that caſe the date does not ſeem to be 
hate. 8. P. material, becauſe they are not of record before the return, 
Plowd. Quzr. and therefore in reſpe& of the incertainty all the writs 
3 mo ſhould have abated.  * As in the caſe of 21 R. 2. in re- 
Hob. 128 * plevin againſt two, one of them avowed for damage: feaſant, 
161, 1 Rol. becauſe he was ſeized of the land, and took the cattle there 
Abr#353. pl. 5. damage; feaſant, and the other avowed becauſe. he had com- 
pl. 526. Vin. mon in the land, and took the cattle as commoner damage - 
Abr. tit. Abate- feaſant, and there both the avowries abated by * award 
ment C. pl. 2. of the court, and the plaintiff recovered his damages 
„P. 2 R. 2. againſt them, ben N of them could not have a return, 
Fuz. Avow'y and which ſhould be preferred, and which rejected, was 
e > e to the a and Nu becauſe the nary; A 
Ab. Þy not know what to do, they abate the avowries. 
| Marin, Bro, ſo for the ſame reaſon al the writs returnable at one and 
e Aug in the ſame day ſhall abate in the other caſe, — 
a. 3b b. Plowa, And (as to the laſt queſtion) if the father had died before 
Quar. f. 190, execution ſued, and each of the iſſues had brought a ſcire 
210. facias againſt the laſt vouchee to have the land in value, he 


whoſe 
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whoſe. writ had been firſt returned ſhould have been pre · 
ferred;; upon the reaſon above ſhewn ; but if all the writs 
had been retut ned at one and the ſame day, they ſhould all 
have abated gatſd ua ſupr . 


* 


II have been more particular in the diſeuſſion of this 
caſe, in order thał thereby ILmignt convey a clearer know 
ledge and underſtanding of the principal caſe before us, 
there beintz a good ideal: of reſemblance and ſimilarity he- 
tween them. for as in the caſe about put the vouchee had a 
right to three ęſtates - tail, ſo in the principal caſe fir Rice: 
the vouchee had; a right to two eſtates- tail, ſo that the reſo- 


x 


lotion of | theione caſe: will decide che other. 

Wherefore I ſum up my argument and conclude; that in- 

aſmuch as; fir A the vanchee did nat demand a 
lien upon the voucher, hut emered generally into the war - 

ranty, and vouched over a ſteanger, he ſhall he adjudged to 
come in as lenant af the firſt tall, and the recoreryagainſt 
him ſhall he of the ſame effect as if he had been immediate 
tenant, to tha regie, and ſeized of ſuch intail. And alſo 

he: ſhall be aghudged: to oome in as ciſtuy que uſe, and the i 1 


. recovery againſt him ſhall be of the ſame effect as if he hac 
a been immediate tenant to the principe as ceſtuy que uſe, the 


conſequenoes ſeom hoth which premiſſes are, that the firſt 
tail is barred, hut not the taib in uſe . And if there is any 
cauſe whyithe fleſt tail is not barred, it is but for that part To the 3d 
whereof Phylip Bennet was tenant for life which is the third point: 
point to be conſidered, and the matter of it is in effect this, ai wwucler 
viz. that the tenant in wenne was not tenant.” is had. of lands 
And as to this, far the cſearet apprehenſion hereof, I will in tal, 7 
ſuppoſe that the tenants had nothing in poſſeſſion. reverſion, Pn of tt = 
or remainder of any, part of the land. And admitting the which. part the 
caſe to he ſos yet it ſeems to me that the eſtate · tail of him recovery is... 
whois yooohed. is as fully bound a8 if _ had been ac- ut 24. . 
wally,tenants- -Now'the objeRion againſt this, which is p,..jpe are nod 
urged by thoſe, who maintain. that the tenancy in the tenant immediate te- 
is material; lies here, viz it is ſaid (a) that the eſtate-tail nage | 

of the vouchee ſhall-he bound; only, in-reſpe& of the aſſets pryertoner- 
recovered, or which by poſſibility. may be recovered, in va- pectant upon 
lue, and until the, demandant has ſued execution againſt 1 
the tenant, the tenant, it is ſaid, cannot ſue execmion ang ofthe re- 


: *gainſt the vouchee, nor the vouchee againſt his vouchee, fidue they are 
fore and if the tenant in the 7 K. has nothing in the land, immediatete- 


tire | then ann 
. tail, and the iſſue in tail ſhall never ſalſiſy it. (s) Weſt's Symb. pt. 2. fol, 77. _ 
hole ig. on Recov. 31. | R : 


. 


In common re- 
coveries the te- 
nant to the 
Præcipe ſhall 
never ſue exe- 


G. Rda. 


Ul. end eit: 
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( Erd. 3. 10. 
pl. 2. "45-245 


_ thenet, it is ſaid, it ſplli 
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them, it it faid; there ib nd pofſſbikty that extcution of: 
that fand chn cer be ſuech again} him, and , crecution 
can nd bei ſued againſt him, then, n is fait, he'ſhall never! 
have execution againſt the voucher,-gndit snecution j,] 


neuer be uad agbinſt fir: Rios Marel the voucher hete, 
from tkeate, it is faidh it follows that he ſhould never have 


had exceution/ againſt hiv vouchee, and wien if Ritt could 
never iu had execution by law apainft his wuchert, from 
it chat the intail/ Which froutd 
havs bern barted by uſſets hud or Which 2 might de 
had, ſhall never be barred here; the eemſequente of which 
is, that Edward Mausei the defendant d pemitted to the 
ſaid ancient ihtil. Sir, ae e ti ohen id ban only 
afftt that pant whereof' Philljp' Benne Was tenant; for life,” 
for of the vtidve che ſaid i Munerl and''Foba C.- 
were-perfe@ tenants, fo hat f the reſidue there is a poſ. 
ſibality of execution. Put I wilt beg leuve to examine this 
objoEtion, and che feial cantleffbns drawn from it, each 
af them by themſclves. But before I ener im n T will 


But 


had difclainitd, and the dema 


precipe againſt two, if the one takes the entire N oo a 5 nbd | f 


| nevertheleſs the demandant releaſes to him, this re 


aut has gone further, + for he | has alſo to fol 


| the are fully eſto 
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caſe; and f will e ade dn A Hh t call G in 027 And the 


could not be Wen FF. „ An, 605 1 5 Bs 15 tenants to the 
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well as if the tenant in the ei Nd deen, fin th 45 T —4 ; 
For, Feſt, the demangdant nf. rought h is wi it 0 n= any thing i init, 1 
try in the "rot painſt the oy 'Phili} en ati 925 and the 1 
dock ab Againſt tenants, ind he appeared. and coynte 


h roo 
theti ab againſt" tenants, in which caſe he. was eſt> 


Fe —— without 


without tote done, to fay btheriiſe but that they 935 Fe counterplead- 
tenants. (4) And ckerstore in 21 Ad. 3. in a . 1 25 ing the _ 


reddat againſt two, onè df thei diſclafmed, and Ss ot ral Ro 
0 the entire tenancy upon hind, and vouched at baked by bs 
ndant ene 1 he recovery avif 


neither he nor any of his auceſtors ever had any thing, _ — 
und the writ was abated by award, becauſe when be . — — 
t of 


nis writ againſt him, lie alfirined him to be _one of 


tenants, and when he afterwards (aid that he never had yt lan, 2 
thing, this was contrary to his former affirmation. $9-in hall not falſify 


pon him, and pleads in bar, and the other does the like, Louite 


the demandant dught to maibtain his writ ; fo that what Aro LE 1 
bas affirmed by his writ he cannot diſaffirm. (4), So 4. (d) N. 1B. 3. 1 


tlzton ſays that if the tenant aliens, pending the ville and 33. N. 19. l 

caſe. is (s) Litt. . 490. 1 
good, becauſe the demandant is eftopped to ſay that the L 
tenant is not tenant, for, notwithſtanding his alicrio, 
he remains tenant againſt him N the a. So... that 
the bringiri; of the writ, and t appearance of 


e de- 
mandant, arid his court, mall top tim to ſay Fes 
e 0 


but that the tenant i is Led But i in our caſe t 


to ſay that the tenant is not tenant, and to fal 17125 


12175 
recovery, does not lic in his mouth, but he. is eſtoppe 


ſay ſo. 


And as to the ſaid Philip Matxel and John ( Cradech,, they 
appeated to the writ, and took upon them the | 9 908 yo 
as nr wot vouched, and Jo aw pe N 7 770 77 
againſt the vouchee, in whic e they ſhall not 
contrary to their own aQs that they were not tenants, but 7 — v. Jones 


ed. 
ind as t6 fir P20 Mane! the E 


e, be is alſo eſtop · "Ip 1 
ped to ſay that the ſaid Philip 2 


anxel and Fob Gradock nam in 6 


were 2 — 


| ca wei 6 e and vi not, bt pri car vue, the 
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_ them as tenants, and if they were not tenants, fir Rice 
; led to, warrant, jt. to them, for 


ls) T. 9 Ed. 
12. b. Per 


— 5- the caſe of conſpiracy, (b) in which the defendant may ſay 


* ew. in which caſe inaſmuch as he might have abated the writ, 


132. and did not, but pleaded to it where he did not need to 


have done ſo, the conſpirator ſhall objeQ this matter 

© __ againſt him, and thereby he ſhall excuſe himſelf of damages. 

(JZ. IR. e. (c) So in 21 H. 6. in a præcipe quod reddat, upon default of 
23 the huſband the wife was received, and ſaid that the de- 


mandant had entered into the land pending the writ, and 


there it was debated whether ſhe ſhould ſay, after the laſt 
continuance, or generally pending the writ, and it was the 
opinion of the whole court that ſhe ſhould have the plea 
generally, viz. that he had entered pending the writ, and 
the reaſon thereof is, for the ſalvation of her warranty, for 
otherwiſe, if ſhe would vouch, it would be a good counter- 


plea to ſhew that ſhe was not tenant, and ſo eould not ſuſ- 


tain any loſs, which was not there denied, but granted by 
Prifee Ardern, and all the others: And there it was held 
to be a good n to ſhew that the writ of the de- 
mandant is falſe, as for miſnomer of the tenam, or for that 


the demandant (being a woman) has taken. huſband pend- 


ing the writ, or for jointenancy, or ſuch other pleas as go 
in abatement of the writ. (d) So it ſeems by 29 Ed. 3. in 


(4) P. 29 Ed. 3. 2 dum fuit infra etatem, that the vouchee ſhall ſay that the 


30. b. Fitz, 


Brief 906, tenements are in another town, and if the tenant accepts 


the writ to be good, it ſhall deptive him of the benefit of 
1 | 3 > the 
vouchee is not compellable to enter into warranty, but may plead chat the tenant is not tenant, 


and thereby . from the warranty; but if he does not plead this, but enters 
* 


into the warranty, by which he affirms. him to be tenant, he is eſtopped to plead ſuch 
pleaafterwards. 8. P. Pig. on Recov. 2g. | 
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ſervation of the aſſets in 


ee 6 4%'S $4 $5 3:25 {3.24 ein * e H. Ed. pa 

tenant vouched, and the vouchee cante and mid that, the f. 5. Fi. 
tenant had nothing in the ſame tenements the Say of, the Eftoppel 198. 

int pleaded. 


3 | 


DET ? ; . was allowed, 
tenants, nor can his heirs SI ſuch matter, for the pre- and the writ _ 
| | ee · ſimple which ſhould be ren- od, Syim . 
dered in value to the tenants, nor for any other cauſe, ſo - * N n 
ö . o 2 Os s ** . 1. pl. 7. iz. 
that there is a firm eſtoppel againſt fir Rice and his beirs. Voucher 137, 
And as to the common vouchee whom fir Rice vouched the vouchee in 
to warranty, he could not ſay but that the ſaid Philip 3 
Manxel and John Crado:-k were tenants, for as fir Rice grees was ad- 


might have objeQcd againſt them who vouched him that mitted to plead. 


they were not tenants, and fo have diſcharged himſelf of in baemnt 


the warranty, in the ſame manner the laſt vouchee might nas 4 


have objeQed and ſaid to fir Rice, ** You were not compel- writ within * .. 
„ lable to warrant, for you might have pleaded that they Be ure —_— 
„who vouched you were not tenants, and becauſe you did p4,, 8 275 ; 
*© not do fo, I by law am under no neceſſity of warranting 14. Fin 1 
* to you, and therefore will not.” And as a proof that he Voucher 137, 
might have'ſaid ſo, there is a caſe in 10 Ed. 3. ( in a Meth. 
writ of dower, where the tenant vouched, and the youchee eq 4 | 
came and vouched over, and the laſt vouchee ſaid that the of the town, 
tenant, who firſt vouched, was not tenant the day of the _ ar- 
firſt writ purchaſed, nor ever after. Wherefore. inaſmuch dhe wrie 3 
as the laſt vouchee in the principal caſe might have pleaded affirmedto be 
the non-tenancy in the tenants, and did not plead it, but 8999 by the 
entered into the warranty, whereby he admitted the tenancy Ore. Pie " 
in the tenants, he could not afterwards deny the ſame e. 


tenancy in the tenants, fo that he alſo was eſtopped. 2r-pl. 23: Fi : 


But Garranty 4 ; 
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But if there is any cauſe the hain in ail 1 ble; 
75 the oy here 557 the 1 n-tendng Su 


15 e the x wind (as it! * F: could. not make. ee 


on by habere fac ia ia gs . 
oh Phe: the Tand dep the 85 re 70 ö be if 
able to give gs 5 | in . 12 


ſhould he! 

who was Kaen et 

to the up he ſho .b —.— 
indemnity he might refuſe to execute t 5 jugg Fir, 44 


ta this ob eQion, I wauld aſk. w 1 855 ſon ho, 

makes it ay, if the demandant 

an Haber. Fe ſeixinam to t 

fay that by füch entry the. ui wn 8 pl il bare wal 

| Abeiror to him who was ſeizeg in fee. But what then? 
neither the tenant nor the vouchee equld ſay but hat t w 


5 | n lawful execution, for t y were eſtopped MN ay 9 Las = 


but that the tenants in 1 ech, were tenants in deed, 
23s it is ſhewn before, and t en the welle alſo  cltop opped Fr 
fay otherwiſe but that it was a good entry and execution, 
15 400 then the tenant and the vouchee ſheul have had exc- 
[13] cution + in value. So that this is one way for the demand- 
. _...-: ant to execute the recovery, which being ſa done, canſc-, 
quently the tenant might have had a ſire facias againſt the 
vouchde to have in value, and the firſt vauchee might have 
had another. ſcire ſucias againſt the pang, veuchee. to have 
in value alſo, againſt which there is no objeQion, _ 

The it And as ts the other way, if the Rue, 3 


into fi ſeized of the land, and none of The parties to the writ was 
exe he ever ſeized of it, and ſuch ſtra ſhould not have pu- 
oe "he var... niſhed the ſheriff for executing t 7 4 king's command given 
ties to 4 by his wel. a) For all the lands i in the realm are held 
ſuit ars mere, either medlate he or ragged of the kin and are #7 
una fe fended by the fa 


2408 ought e 0, cig ſo to N and all the lands 1 11 


je to his cenſure and examination in ſuch caſes, flom 


2 Inſt: 30. hene it Thulſequently y follows, that when a complaint 


a concerning land made to,the king, and bis miniſters 


5 
5 632, thereupon enter into the land or 'meddle with is for the 


619. purpoſes of eh and inquiring | into the titles of the 
parties 


in. the tenants, it 18, 


ant had ſued an, ; 

not pa ink hat babere facias ſeizinam directed to the ſheriff, it had been his 

5 8 x duty t6 Execiite the writ, althoug h in fact 2 ſtranger was 
155 


95 b. Pir 124 tereſt to examine . Lal and e an and ep Tek : 
| e reel m are 


"is: EF 1 ad” d mo. do EN Ln 


Bafſek hand Megane verſes kel, 64 Berjemnt's-lidi 
artiescomplaining,! or! in order to make exceention af fuck, | 
rights 9s ard tried and adjudged; they hall be diſpuniſbablec': 
And this liberty of examinivg and. trying the/imerci of > _ 
the ſukjects id qnarxel to the crown. as à ſpeeial preſegas,— 


tine, for the benefit of the people, () and all lands are 


1 - 
+ 


de Uh u ee modes) Geet hd IR. 


am ſeiged of ling in fee! upon a good: and indefeaſitile :tiles- 

and a ſtranger demends this land by a procipe agamſt ano 

ther ſtranger, and thereupon the ſhetiff, by foree-of the 

pravipez. cames upon the land with fammdners, and ſum- 

mons him agaiaſt whom the previpe is brought; and aſter- 

wards the demandant recovets againſt him by default or by _ 

iſſoe tried vp A certain point, and hy ſorce of an babere 

acias ſeixinam the ſheriff comes again and puts him who 

has recovered in ſcizin of the land, and then goes away 

from thente, I cannot puniſh the ſheriff either for the fieſt 

or ſecond coming upan the land, becauſe the ſheriff did | 
nothing but in execution of the king's command in fuck. 
manner as he was charged to do, and my pollefion is ſub- 

jad by law to this juriſdict ion of the king and his miniſters : 

But after the ſheriff is gane from the land, I may ouſt him 

who was the demandant; for his reeovery againit a ſttanger 

zave him no title againſt me, but the ſheriff and thoſe who 

came with him are difpuniſhable far coming upon the hund 

in order to execute the procefs, for the poſſe ſſion of every 

man is charged hy law with fuch a liberty, as to an entry 

upon it. (c) For we fee that the law grres liberty to him ( Sadie 
in reverfion, who is a ſubjeQ, to come upon the land and 2 * 
meddle with the peſſeſhon ol the particular tenant, as the Hunt v. Da- 
tenant for life or for years; for certain purpoſes, as to fee if ven, in 2 
waſte be done. (d) 80 Littleton in the chapter of Villeuage by the — 
lays that if a man makes a leaſe foc life, and a villain pur gainſt the leſſee 
chaſes the reverſion, it ſeems that the lord of the villain 1 2 
may preſently come to the land, and claim the fame re ver- 1 
hon, and by ſuch claim the reverſion is preſently in him. ther vaſte was 
And if Lijtleton's opinion be true, that the lord may come done or not, 


adjudged to be 


ſuch an ad, in this word (may) it is implied that he may and that the 


lawfully do it. e) So Littleton ſays in the ſame chapter plaintiff need 8 
if a villain purchaſes an advowſon full of an incumbent, the ed 


lord of the villain may come to the church, and claim the done before he 
: ſaid gr. J. 58. 
lol. Abr. 108. pl. 33. 8. P. 2 Rol. R. 311. Pe» Clumberloin J. 2 Rol. Adr. 569. pl. I. Plowd, 


Ware 6 139. () Lit. . 175. Lit 6 1806. 


0 the land and claim it, then by ſuch coming to the land 1 
he is not a treſpaſſer, for when it is ſaid that a man may do maintenable, 


. I 
12 ex” 
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ſaid advowſon; by which caſe ſo put by him he means that 
the incumbent cannot puniſh him for ſuch coming to the 
Lo 6. church, for if he could, then Littleton did not well ſay that 
4 b. Bo he might come to the church. (/) So in 9 H. 6. 4 man 
| Treſpaſs 16. being ſeized of the reverſion of a houſe deviſeable deviſed: 
11 Co. 52.2. that his "execufor ſhould ſell it, and died, the executor 
came and found the houſe open, and entered into it to ſee; 
whether it was in good repair or not, in order that he migbt 
know the true value of the reverſion which he was to ſell, 
and the particular tenant brought an action of - treſpaſs; 
ngainſt the executor, who pleaded the above matter, and it 
was taken to be a good plea, wherefore the plaintiff there 
charged him that he claimed a fee and free hold, and broke 
the windows and doors, Oc. and the executor traverſed the 
ſame.” By which plea it appears that the law gives liber 
to him, whom the reverſioner has appointed to ſell the re- 
verſion, to enter into the land upon the particular tenant, 
in order to ſee the condition and goodneſs of the houſe. 
And if the law gives ſuch privilege to him in the reverſion, 
of whom the particular tenant holds the land, that he may 
enter for his own private benefit into the land of his patti- 
cular tenant, a fortiore the law gives prerogative to the king, 
who is the ſovereign head of the whole realm, and of whom 
all hold their lands either mediately or immediately, to 
enter by his miniſters into the land of the ſubjed, in order 
to examine the titles and intereſts of his people, which is 


thing of public utility. For which reaſon the ſheriff ſhall 

not be adjudged a treſpaſſer to the ter-tenant for ſuch entry q 

into the land in order to make ſummons or to execute reco- 0 

veries, although none of thoſe who are parties to the ſaii = 
hhath or had nothing in the land. And therefore it is fre- ll 


quently ſeen in our books, that the tenants in a præcipe quod Wi , 
reddat have pleaded non-tenure, but it never was ſeen in 
| ſuch caſe that he who was tenant. in deed had an action 
againſt the ſheriff for coming upon the land to ſummon 

him againſt whom the writ was brought. Rv, 
The ſkeriffcan- And if the ſheriff, by executing upon the land the ſum- 
rotretwurnron-mons of a ſtranger, or by delivering ſeizin upon a writ of 
wr ol din  habere facias ſeizinam, ſhould be adjudged a treſpaſſer to 
or furmons. him who is ſeized in deed of the land, from thence it 
3, F. T. Raym. would follow that the ſheriff, in order to avoid any damage 
195, 5 to himſelf, might return that another was tenant, and that 
| for that reaſon he could not enter to execute the writ, and 
in ſuch cafe this return ought in reaſon to be allowed by 
the court. But, Sir, although ſuch return has been —_ 
5 | made, 


Baſſet and Morgan verſus Mantel, at Serjeant's-Inn. 
made, yet it never was allowed in the law; (e) And\.ac- 


bat Mas 3 
the. cordingſy in 17 Ed. 3. it appears tat where a vit of ſeizin 0 fl 52. Hias 
bn upon 2 judgment was ſent to the ſheriff] who teturned that Aten de Vi- 
nan Ihe ſent to t e bailiff of the liberty, who anſwered him that count 91. 


the perſon, againſt whom the recovery was, had nothing 
nor was tenant, '+ a non omitias was awarded; whereupon [+14] 
the book makes this obſervation, / note that ſuch - ſg 


= Ha does not lie in the mouth of the ſheriff or of the 

ſel}, ailiff : And the reaſon why the retutn was not good is, be- 

paſs; (cave the law gave him liberty to execute the writ without 

d it . any damage to himſelf. x (6) And in 8 Ed. 3+ in 2 writ of (3) H.3E4.3.9. 
vere” Nerccution to deliver ſeizin upon a judgment in a writ of pl. 26. Fiz. _ 
ole ntry, the ſheriff returned that pending the ſame writ of Garranty de 
the entry one had recovered the ſame tenements by aſſi ze againſt . 
erty the tenant, by reaſon whereof he cou'd not make execution, 

re. nd there it was touched whether or no the return ſhould be 

wit good, but it was not there adjudged; (e) but in the ſame 

uſe, rar of 8 Ed. 3. a man ſued a wri: of execution to the ſheriff ()H.8Ed-3.12, 
jon, to deliver to him ſeizin of lands rendered to him by W. by - 36. Fits. 
ay fre and the ſheriff did nothing, whereupon he ſued a /icut POR ING 
i. “lat, vel 1 nebis fignifices, to which the ſheriff teturn- 

ing, d, that he had ſent to the bailiff of Richmond, &c. who 

om Ianſwered him that he had not made execution, becauſe the 

„10 i"! of covenant, upon which the fine was levied, did not 

rder eome to him to make the ſummons, and alſo becauſe the 

is ame W. who ought to have rendered the tenements had «+ 

pal Woo hing in them, but one John Harmion both before the 

atry ne, and at the time of the fine levied, and afterwards was 

eco. Nienant of the tenements, whoſe villain W. is, whereupon 

ſai de Plaintiff prazed a ven omitlas prepter aliquam libertatem, 

fre. Ind had it. So that inatmuch as one of the cauſes was there 

7u0d allowed, it is evicent as well frem that caſe as from the 

Ch others before cited, that it is no anſwer for the ſheriff, in 

tion MY" "5 of ſeizin or ſummons, to ſhew non-tenancy in him 

ae hom the writ or record ſuppoſes to be tenant. But if the 

* lau was fo that the ſheriff in ſuch caſe could not lawfully 

os ake the ſummons or deliver ſeizin, but ſhould be -puniſh- 

+ of ble for ſo doing, then the return of the ſheriff ſhewing ſuch 

- to euſe for not executing the writ ſhould be allowed: And for- 

As much as it is not allowed, from thence it follows that he 

age may lawfully, without offence to any, execute ſuch proceſs 

hat WO 2%, by force of a liberty or condition in law with which 

od be poſſeſſion of every ſubject is charged. And from thence 

by: it alſo follows that it is a weak and ill-grounded objection to 

rea MM that there was no poſſibility or — * means of fir Ric 

de; anxel the vouchee to have execution in value of aſſets to 


be land in tail by reaſon of the non-tenancy in Phil; 
nd John Cradeck. e 12 nd 
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8 And all this I have faid by way of admittatice and upon; 
ſſuppoßtion that Philip Aan and John Cradeth had iy 
mming in any part of the land. Bat it is confelſed that they 
dad the reverſion immediately expeQant upon an eſtatt by 

the life of the ſaid Philip Benner, which 'reverfioh a, 

touched by the entry of the recoveror-ofr by execution, ail 

in which caſe execation might be well enough thade aſte 


tail is barred for the ſa e. For the tail of the vouchet k 
not barred in confideration of the aſſets which are already 
had, but in conſideration of the aſfſets which may polb)\ 
be had. And as to the reſt of the manors there was a poll. 
bility of aſſets, for the demandant was at liberty to fue er. 
eeution of the ſame againſt the tenants, and they ove 
againſt fir Rice, and he againſt his vouchee ; and in thi 
there is no fort of doubt or queſtion, and it is not in th 
ſame degree with the matter of my argument above, whe: 
I admitted that the tenants in the præcipe had nothing it 
poſſeſſion, reverſion, or remainder in any part of the land. 
And then inaſmuch as fir Rice the vouchee had a poſſibility 
of affers both as to the one part and the other, this poſſibilh 
is equivalent in law to aſſets in deed, and hath ſuch open: 
| tion that the iſſue in tail ſhall never falfify the recovery ni 
. Diverſitywhen ever he remitted. For there is a diverſity in the law when 
the iſſue in tail eee eee 1 1 Rey” 
Mall talfify a the iffoe in tail ſhall falfify a recovery, and when not. C) ft 
recovery, and if 'a faint præcipe is brought againſt tenant in tall, vl 
when not. ſuffers a recovery by default or by reddition, and dies be 
1S.P.Co.Litt, fore execution, there the iſfue ſhall be remitted, and fal 
367. b. 1 Co. falſſſy the recovery ; (e) for it the tecoveror enters, the ilſi 
97. a Kitch. ſuall have an aſſize, as it is held in 7 F. 4. and if he pleat 
312. Pig. on gs : ; WY ST P 
Recov. 23. the recovery, the iſſue ſhall falſify it, ( and if the rec 
Ante 55 (I). veror brings a /cire factas againſt the ilſue to have executid 
100 J. 58 upon the recovery, the iſſue ſhall falfify the recovety, 
. de Littleton ſays in his chapter of Kemitter, and if the recon! 
Recov, 10. ror had ſued execution in the life of the tenant in tail, !! 
. iſſue ſhould have had a rellen againſt him, and therci 
s b Lit he ſhould have falſified the recovery, (g) But if a flrang 
861. b. 1 Co. brings a faint precipe qudd redidat againſt tenant in tail, an 
4- 2. b. 106. a. he vouches to warranty, arid by the default of the vouch 


ae ;. or by his conteflion the demandant recovers againſt the tt 


376. pl. 26. nant in tail, and heover in value againſt the vouchee, i 
1 28 defore execution the tenant in tail dies, and the 4 
: ys Ante (9) deſcends to his iſſue, yet the demandarit may ea 

Fay e „ e e e 
0 W Faneano: F A | 
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ue extcuion againſt the iſſue, and the i Hal never: | 

6fy the recovery in that <aſe;>deoawſe- d has or m | 
ve afſets ; (i) and ib he might; fal ſify the t „then (7) Pig. on Re- 
. —. — 
iſo, for he who renders owes the aſſeta and canner dif- 26. fo. 8 i. 
harge himſelf of them, and foraſmuch as the barring of | 
de intgil is nd prejudice to the ifſuey who» Thabb hase as 

zach in value, there is reaſon t fay: that no miſchief i 

done by the eſtate · tail being barred, and therefore that the 

ive ſhaH not ſalſiſy the recovery, nos avoid the execution. 


hat they 
tate for 
on wa; 
on, ant 
de afts; 


And fo it was taken inthe fdv-chanber by the lord A 

and other :juſtiver, ina" caſe- there» in dhe time of Ring 

Edwerd'6. And there rm to be.a-good reaſon ſor this; 

() Hr the iſſue in taii ſhall nevet deſeat any act done by (% 1 Lev. 168. 
his ande ſtob, bat ſuch as is to his diſadvantage, a0 it id Fig., on Recov. 
proved by GMaννν Lenbard's enſe in (of 44 A 3. where fe. 36. 
tenant ia — delcafible tile granted\a rent-cohavpe to 

him that had night, for à releaſe: of his righe, and ehe te“ () T. 44 Ed. ;. 


nant. in tail died, and it was dhe opinion of the our but pf PL24 
the\hgirs in tail and every orher tenant afterwards ſhould Molch Bro. 4. Tayf G. 
the: land charged with, the ent- charge. Sathat if te iſſue in Ante 436 (e), 
init bath a Net in vate, he agel nod ge, for which bes- 0 , and | 
ſon he malt nor falfify the recovery, but the-reeoveror may chere ade 377 


Renter upon him, alchosgh in the wean time ebe (2) ue Cf , TY 


medi 
Aibili 


open kan de denant in tal fon vo other eſtate can deieend to u) w. Jones 10. 
7 da tue inne but that whereof the anteſtor dtd ſeized aud bel 
. Fr cuſs kehathan oſtare · init in the mean time it ſhall dend 
[ Fe ts: his iſſug j but hen he Who had right to the tail was ou. 
id, of, poſſe ſſion of the tail, as fir Rice Manxel was here and av 


vouchee had judgment to recover in value, there although 
he afterwards comes to the land, and dies ſeized, he ſhall 
hold the eſtate whereof his anceſtor died ſeized, and ſhail 
not be remitted to the eſtate-tail, for that was bound, and 
he was out of poſſcflion thereof, and therefore no mat- 5 
ter ex poff facto ſhall cauſe him to be remitted to it, So that 
there is a diverſity when he who hed right to the eſtate-tail 
is in poſſeſſion thereof, and when he is out of poſſeſſion of 
it. And although the vouchce has no land to render in 
value, this is not material in any caſe, for if he afterwards 
comes to land, it may be rendered in value, and therefore 
becauſe of the poſſibility of aſſets the tail is bound as well 
as it is with preſent aſſets, and this is clear and without 
queſtion. | | ß 

Wherefore upon the whole matter it ſeems to me that the 
ancient tail is bound in the whole, viz.' as well of that you 
| | which. 


d ih4l 
6 illa 
pleat 
» recc 
Scutio 
fy, 
*ecove 
al, th 
herei 


Nota bene. 


matter in queſiion, 


mean time before the juſtices of aſſia in aba county of Glamor- 
gan. From whence it may be collected, that. although. the. mat- 
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which: Philip Bennet held for. life, as for the reſidue, aul 


that Edward Manus the defendant ſhall never be remitte 


do ſuch part any more than to the reſidue, and that the 
dodther tail in uſe is not bound, nor the feoffees thereof, for 
ttnhs cauſes before: ſnlẽwF m. 


9 
ma N 


* - 


X | 7 5 5 
Dic tien 2: et o 3218179 N 
4 : 5 «0 a . : bo Ss A 
_ - Nate:that afterwards, vix. the 5th day -of February in the 


term of St. Hillary in the. 7th year of the reigi F "our ſaid 
lady the guten, the ſaid complainants. prayed in the chancery ty 
be diſmiſſed at the common law, as appears by an order entered 
in the. book called the Regifter of Orders and Detrees mad in thi 
chancery, which prayer of the complainants ſeemed to that court 


to be reaſanable, but becauſe the defendant was then abſent, th 
court. gave bim a ay until the fir day in Eafter term thn 
next. Follatuing, to ſhew.cauſe why the coniplainants ſhould nt be 
diſmiſſed according to their prayer, and it us thertupon fur- 

r 


ordered that i the defendant then failed, the complainants 


fhould.be diſmiſſed, and that in the mean time it fhould be lau- 
Ful jfor the complainatits io enter or commence any. ſuit or actiu 
at the 


common latu againſt the defendants for: ar 'concerning the 
Fl the, grand ſeſſions: ſhould be held. in the 


ter was not certainly adjudged for the complainants, yet, as it 


: ſeems, bath the court and the complainants. had a great opinion 
that they could be. aided by the cmmen law. | But inquire the 


arguments of others made in this matter, and: what wat the 
end and ſucceſs thereof, for it is very uſeful and neceſſary is bt 


. 


» * 5 I : ; | 
= | 5 d 
11 | 
* KS _ ES Hp” 77 ß ES es : 7 4 
RENTICE OF THE COMMON LAW. 
* ? | | 
4 
. | 
. 4 2 # ; 
| ; 4 8 
& 8 , . : 


# NOW " f f 


ENGLISH Ar LARGE, WITH 


Sp 


ͤ— Se + 


WM „„ 


1 


F 


* 


— x 


om 4 7 1 
* 11 as 


n 


* 
* 


E upon condition that the feolfee ſhall 
re-infeolf he Teoffor and his wife, the — 
the land, and afterwards the grantee bri 
recovers, and the . and the ce drings 97 
2. Land i is Wee and nite, and to the heir 2 
the huſband 2 ten on the body of the wife, 


if the buſband dies withaut ilſue by the wiſe, that then the 
and hall rag o J. 8. i in fee, -t e huſband and w ife die 


I. 


without ifſu S.. enters, upon w the e e es | 
and J. 8. bade! 1 it 722 55 that it is 9%: . 


Vide 14 H. 6. 5k . ſuch a limitation * 


[7,5 als fr rows, nd $0 rig oat, 
s 1 int with à jon, the 
the 1 — . " , to have and to hold to him 10 42 


wich 2 LIT is barks and * vithoyt . 
ter ouſts t ee, upon his re- en 
fa it ſeems to be bal But if Tt fo 
wy bim, it ſeems that an ej fone firms had lain. 
4 A. leaſes for years, and afterwards the leſſee b 5 
ived by the ſtatute of Gloucefler, a ſtranger recovers * 
gainſt him in a * pu reddat, and the ſtranger 
confrma © © 


PLOWDEN'S QUERIES. 


1 the eſtate of the leſſee, habendum the land to him 
for life, and afterwards the leſſor annuls the recovery by 
writ of error, and enters upon the leſſee, and h. "brings 
ejeftione firme 3 it ſeems to be neg ering - 

5. A recovery is had againſt leſſee for years in a præcipe 
guod reddat, and afterwards the leſſee rings error or at- 
taint, and reverſes the judgment, and the leſſor enters upon 
the leſſee, and he brings an action of treſpaſs; it ſeems to 
be maintenable. M. 8 Ed. 4. 19. 5. 

6. Lord, meſne, and tenant, the tenant holds i in ſocage, 
and the meſne i in chivalry, the tenant makes agift in frank- 
marriage, and the meſne relcaſes to the donor all his right 
in the tenancy, and afterwards the four degrees paſs, and 
the donor ſeizes the wardſhip of the iſſue, and enters into 
the land, and he brings a writ of treſpaſs ; ; it ſeems that it 
is not maintenable. 

7. A. gives land to huſband and wife in ſpecial tail, re- 
ſerving rent, the wife of the donor brings dower againſt 
the heir of the huſband for the third part of the rent, 
pending which writ one of the donees dies without iſſue, it 
ſeems that the wife ſhall not be barred, c. 

8. A. dies, having iſſue two daughters, land is given by 
deed in tail to the youngeſt and to the heirs of the body 
of her father begotten, and ſhe has iſſue, and dies 


$ 
iſſue brings a formedon againſt his "aunt, Viz. the ch 
daughter, | 

9. Meſnalty deſcends to the tenant, and t. E lord! avon 

for celief upon the tenant being within age, Ge. 
10. A. having a » ife makes a feoffment up 2 ' condition, 
and dies, and his wife is endowed by the feoffee, 
wards grants her eſtate to the. feoffec! reſerving fent by deed 
raded2, and the heir enters. for the,condition broken, it 
ſeems that he ſhall hold the” land diſcharged of the rent. 
Note, his title to the land bs” eigne to the condition, paß. 
40 the rent. 
It. Land is given to butbang and wife and to a \ third per: 
ſon, the third releaſes all his right to the wife, and the huſ- 
band and wife make a leaſe for years of the whole, and bring 
2 writ of waſte againſt the leſſee. __ 

12. Land is leaſed for life, the remainder to the right 
heirs of I. S. tenant for life makes a feoffment, and after- 
wards J. . dies, his heir enters, and the feoffee brings 
. it is not e 1 1 has "IJ 4 
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13. Aman makes a leaſe for life, and 4 kid wife 


enſeint with a ſon, and the tenant for life makes a feoffment, 
and afterwards the ſon i is bong, if be ſhall enter for Wahr- 


teiture, Quere. -* 


14. A. dies having ive 2 . his inks e wih 
a ſon, and the daughter. diſclaims, and the lord recovers in 
right of diſelaimet, and aſterwards the ſon is born, and the 


lord dies, ſo that the land defcends.to-the ov I of 
the lord brings dower againſt him. 


15. Leſſee for 40 years' leaſes for 10 years; — | 
rent, and afterwards” the firſt leſſee ſurrenders, and the 


leſſor brings an action of debt againſt the ſecond leſſee. 


16. Leſſer for life leaſes for 40 years, rendring rent, he 5 
leffor confirms the eſtate of the ſecond leſſee,” and after- 
wards tenant for life dies within the term, the leſſor W 


and avows for the rent, it is not maintenable. 
+ 17. The tenant holds two manors of the meſne, an he 
holds over the one manor of A. and the other. manor'of B. 


and A. diſtrains the tenant, and he forejudges the meſne, 


and the meſne ditegins and avows for _ nes the 
meſnalty. Wan Gi abc ll. 


18. A man being — 51 thorkents, having - iTue- a ſon 


and a daughter by one venter, and a daughter by another 
venter, grants a rent out of one of the acres to the ſon, 


who dies, and aſterwards the father dies, and the. 
make partition, ſo that the land charged is allotted to the 


1121 


youngeſt daughter; ſhe ſhall hold it charged with the —— | 


_ eldeſt dau hter. 34 If. LIS. Finch. 


Lord tenant. by homage, fealty, and denise dhe | 


lord grants his homage upon condition, reſerving the rent, 
and afterwards the condition is broken, e s no re- 
medy for the arrears of the rent due beformmGee. 


20. A. grants a rent - charge far life, provided that the. 


grantee ſhall not charge the perſon of the grantor, and af- 


terwards the grantee dies, and his executors. bring debt 
againſt the Fimo for the arrears incur d in the life of the 
grantee... 35915 49 434 N 101 42 1 1: Iman 2 
21. Two jointenants in Tas the one within üge, the 
other of full age, make a leaſe or liſe, and aſterarde the 
jointenant of full · dice, and the other recovers: the 
moiety in à dum ætatam, and the tanant for 
life dies, and the Heir 25 the other joĩntenant enters, and 
e ouſts ** and Were e 97 
u Ve. 8 SALES Hau "t; rute 4s it SR 


22, Tenant 


auc the lord ſeizes 
the rent-charge, — the lord makes reſcous,” and the 


4/28. nen 


eſtate infec, and grants. a rent-charge in fee, and dies, 
is ward, r ſor 


gramtoe bran aſſize, it in maintenahle. 
23 Grandfather, father, and ſon, the grandfather W 

2 leaſe for life of an acre, and dies, the father being tenant 
in tall of an acre diſoontinues it with warranty in fee, and 
dies, and the tenant for life dies, and the ſon utes into 

the acre after his death, and brings a formedon, itt ſeems. 

that the warranty of the father with this aſſets is no bar. 
| 4% K. . without age, being feined of en gene i 
| borough-Emgtiſk, and 8 two uncles, the youngeſt, 
who enters into the acre = r es of poſfeſſion, is vouched 
with the eldeſt by reaſon of a warranty made by the nephew, 
and loſes, the tenant who vouches them and recovers. dies, 
| * ge ſons, the eldeſt ſues execution, and the young- 
him. See M. 11 H 7. 12. 4. or the reaſon'of 
1 execution. 

25. Leſſee for life — for 10 hear, making rent, 
leflee for years makes a feoffment, and afterwards the leffor 
enters, it ſeems that he ſhall hold the land diſcharged of the 
rent, although it binds the leſſee for life, for the rent can- | 
not endare longer than the reverſion, and although he had 

. had it been gone, ſo that | 
it differs from the other is not in reſpe. of. the rever- 

fron... And if a man makes a leaſe for life, ræendring rent to 1 
the uſe of J. S. and the tenant for life:furrenders, the rent : 
is gone. rf: pl 10. the meſne grants the: tent of the . 
tenant, the tenancy cſcheats, the rent is gone. 

26. Lord and tenant of 12 acres by 1 2d. the tenant maks i * 
a leaſe for years of one of the acres, che leſſoc | for years " 
thereof enfeoffs the lord, it feoms that he may avow for 
11d, For he ſhall not be ſaid a difleizor'to this 
but a punchaſor, for although he is a diſſei zot hy the ſtatute, 
fo that un N him, yet to another intent he i 
in by feoffment, for if leſſee for years cnfeoffs 8. a beleat 
to the one all enure to both. 

27% ' Toawnt in tail diſcontinues che tail, W ihe din 
tinuee makes a feoffment in fee upon coridition, anda ware 
ranty-ovikaterd! to the iſſne is made to the feoffee of the dif 
contiwaetyaanch che iſſue is barred by the warranty by the 
feuſles, unte diſcomtinnes enters for the bite e 
the _ has no — againſt him. | "ur 
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d. A bete r Mit, . tirs a rent-Miarge rar | 
A And woe grantee” Kai Fes & * 1 8 
for life, who des, a f enters; ine queſtion ſe, 
the grüntee may dſtraln for an the arrears from this tine A 


the gravt. , 
5 A 1 Fee ie in re eur ea rg np 
e after t fte grantee, and the rantee 
425 _ An mal; Kae 'of the grantee ſhall not be en- 
dowed 0 this rent, aul het the heir ſhall. have it as heir, 
but it was not in the fatfier, and it ſhall net be aſſets in the 
heir, "as if les. * Bur if the rent had bees granted 7 


one upon Foſdttion that if che grantee « or hls Meir th tip, 112 25 5 


their ifſae' 18 6 255 chen the rent mall ceaſe | 162, Fitz 
u 


the heir c "in that caſe if the tee Dower 2 143. v. ; 
dies, his ic belt within 705 the wife all de ed ty . Fitz. © || 
but execytion ſhalt ceale until the heir, comes to his full age, N. 2 2 7 Fg \ 


As if the tenant de in wär to the lorg, and che ſord take e 
a wife, and dies p polled of the ward, his wife ſhall be en- Fits 


dowed of the ſelg 2 which was in Tuſpence," becauſe the z 20H. 7.23. gp 


— Was in the huſband. And fo in the laft cafe be- — 156. 
fore, in 44 Fd. 3, the wile of the father brought a. writ of! Perk. * 
dower agafdſt the heir within age, and recovered, but exe: 3 chi 
cution ae” until, De. "Ani there e yon may fee that the py og 
freehold 18 in hy, An 2 bY. is tenant 1 jr EW Godb: 103. 


of his 41 * 5 F 


© year 1 Vent. 96. 
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and ak ſeyeral avowries, notwithſtanding 5 hath an en- 
tire reverſion ; for the law makes the avow 757 reſpe& of 
the tenure over, and he holds the Fate g the one acre 
of one, and of the other acre of qnothers and. e 
eſcheat ſeverally; wherefore, &c. 
33+ The ;youngeſt ſon of an abator has the. land by de- 

Re by the cuſtom of borough Engliſh, or by reaſan « of * 

intail afterwards to his father and the ſecond wi 
mortdanceftor brought againſt, him he ſhall g 2 +; 4 
voucher, notwithſtanding the counterplea given by the 
ſtatute of c. for that ſtatute extends only to the beir 
dy the common law. And therefore it ſeems. that if an 
„a abator has ifſue two daughters, and makes a feolfment, and 
oe e dies, and the one takes a feoffment, and an affize of mort- 
Auanceſfor is brought againſt her, ſhe ſhall have the youcher, 
bor ſhe is not ſole heir, for if ſhe had been the ſole heir, 
nn ſeems clearly that ſhe ſhould not have had the y 7ouch- 
41 bid 2 Ef notwithſtanding ſhe did not come to it as heir. And if 
.:: 5 1 + an abator and another, being tenants in morefoneyfer, vouch, 

Ag += they. ſhall habe the voucher. 1 

grants all that 


q . Two. - Joinitenants by 412d. the one 
78 6 den edi to him to à ſtranger upon condition, the 
lord grants the ſervices of the one, and attornment is had, 
and afterwards the feoffor enters for the oondition broken, 
3 e it-ſeems that he ſhall hold 12d. and the keg At 124 


I * 
* 


| blood of 7. Aber than 15 hk 'and alth 


is more worthy in blood, but not 'ne2rers i. e 
words it is ge which of them ſhall, haye- it, 


the intent my the deviſor, which is always to be 5 
-it 


deviſes, it ſhall be taken that the youngeſt Nute e it, be- 
* Paſch.5.Eliz. cauſe he. 4 the ſuc of the tleviſor® 990 X 
a great caſe 36. If a woman leſſee for life rakes buſbgn and; the and 
was in the Racy make à lealf for life, e 225 and, the 
1 wife t * rent afler the death of the h | 
On . ri be 
ther yur 2 8 kes ge withone Hoch ba erf 
. 
ebe of the ln þ . "for 24 be taken in a lineal defcent, which 1s the moſt wor- 


_ thy line. And — 333- pl. 29. a deviſe to the next of blood, the ſon of the eldeſt bro- 
ther ſhall have it before the younger brother. Plowd. = abridg'd in Engl. 86. 
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the firſt'leſor- may enter, and the wife has no remedygrfor 
by her avomry ſne has agreed by matter of record e And if 
ſhe had entered by force of a condition made by her and her I 
huſband; it had been all one. bn 2 rot 26219! 

37. Land is given to A. habendum the one moiety"to the 
feoffee and his heirs, and the other moiety to him and his 
heirs of his body, remainder to his right heirs, which land | 
is held by 2d. the feoffee dies without iſſue, and his brother _- 
enters, it ſeems that ſeveral avowrics ſhall be made upon 
him, one for 1d. and another for another 1d But if land 
be given o A. the one moicty in fee, the other moiety ian 
tail, one avowry ſhall be me, for this enures as a joint 
giſt, but in the firſt caſe it enures ſeverally at the beginning 
and that for the benefit of the tenant, and then it hall be 
alſo ſeverally in the hands of the heir. As if there arge 
three jointenants, and one of them releaſes to one of tbe 
others, and he to whom the releaſe is made has the moiety, _ 
of his companion by ſurvivorſhip, yet for the third part one 
avowry ſhall be made upon him. Quære in the principal 
caſe, for the fee-ſimple was never ſevered, if it hadz-then - 
it ſeems that the donce ſhould hold the one moiety; by 2d. 


and the other moĩety by: 2d. and avowry ſhould be made up- 


on the collateral heir for 2d. in the one moiery. 5 Qxære 


a b.. i e 848; i £4 e . * En. 

38. If land be deviſed upon condition, or reſerving rent, 
it is void, for the reſervation of rent or re- entry cannot be 
good but in reſpect that the reſer vor may by potbbility:: take 
advantage of it, and the heir cannot have that which his 
anceſtor himſelf could never have. (a) For if a man leaſes 
for life, rendring rent with re-entry to his heir, it is void, 65 l 
cauſa gud ſupra. | (5) And if 2 man deviſes land with war- f 10g ñ 
ranty, this warranty is void, becauſe the father was not a. 
bound, Litilet. But others think there is a diverſity be- 902 7 2 
tween the caſes; for in this laſt caſe there is a charge to the SAT 
heir, and he ſhall never be charged but Where his father 3 
was charged, ſor if a man binds his heir, it is void, but: in ſee che books 
the, other caſes it is for the advantage of the heir. chere cited in 
39 fe) Pen Dyer, if a man makes a leaſt; rendring rent r 
tothe lelſor, be ſhall- only have it during his: life, becauſe 
he does not reſer ve it longer, for if he had reſerved it during (%) S. P. Plomd. 
40 year he ſhould not have had — r. (d) Bat if W eee 
he makes a leaſe, -reſerving rent, and does not ſay to whom; cited in the 


| it, ſhall be to the leſſor, and to his heirs becauſe there it is margin. Poſt 


left to cthe conſtruQion of the law. (e) As if a man makes © 237 
feoffment to A. and to his heir 8, and binds him and his (e) 8. P. Dy. 42. 
tf rd ag we heirs pl. 13. 
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/f18.P.Dy.44 heirs to warraaty to the beoffee, this does ben extend to the 
pl. 13. in mar. feoffee himſeif, ) bot if he had warranted the hand again 


gin, _ alli men in forma predida, or in ſuch words, it ſhould be 
to the feoffee an 


(x) Fitz. Gar- d his-Neits, nme 
ranty 8. Bro, 4. And at the ſame time it was faid/ (5) that if land de 
23. 66. Expoſi - leaſed to A. for lite, nemaindet to B. ia tail, remainder to 
NOTES C. in forma prædicta, this ſhall be for: life only, for it can- 
(5) Herewith not be an eſtate. of inheritanee, becauſe it is uncertain to 
agrees Dy. 15. which of the foregoing eſtates the word (pradicta) ſhall be 
3 wy refer d: (i) But if the remainder had been in ſema tadm, 


1 Vent. 368. then it ſhould have heen an eſtate· tail, for (eadem) refertr 
Cart. 104. —prorims antecedenti, ſed (pradictd) omni bus ut ſuperieri. If « 
3 Dany, Abr. man makes a feoffment, upon condition that he ſhall enter 
"ht: fag for condition broken, guere if his heir ſhall te- enter. If 
that the re- lefice for 20 years leaſes for 10 years, rendring tent to him, 
mainder to C. his executors ſhalt have it, for they repreſent the perſon of 
is void for un- . IBS JJ Fe aa di 4 
1 Rol. Abr. 40. If land is given to two, and to the heirs of the body 
839. Pl. 2 of one of them, and he who has the tall makes a feoffment, 
(i) s. p. accord. and both die, it ſeems not to be any diſoontinuance for 
Co. Litt. 20. b. any part, for he was not ſeized af the tail in poſſeſſion at 
| 1 the time of the ſeoffment. And if tenant in tail makes a 
'P-" leaſefor life, remainder for life, and afterwards releaſes to 
a him in remainder and to his heirs, this is a diſcontinuance 
(141 if the firſt tenant for life dies in the life of tenant f in tail, 
8 ' otherwiſe it ſeems to be no diſoontinuance. If tenant in 
tail makes a gift in tail to J. S. and afterwards: veleuſes to 
him and to his heirs, and dies, and akerwards J. G. dies 
without iſſue, it ſcems that the iſſue in tail may enter upon 
the collateral heir of J. S. becauſe the fee: was not executed 
in the life of the tenant in tail, althoꝰ it paſſed out o him. 
| re of all theſe matter.. LOTTERY erent 10S 
41. Grandfather, father and fon, the grandfather tenant 
i tail gives to huſband and wife in tail, the huſband” dies 
without iſſue,” the grandfather: dies,” the father releaſes to 
the wife being tenant after poſſdiligy and to her heirs, and 
- -__ dies, the wife dies, the iſſus cannot eater upon the heir of 
the wiſe, for altho' it is -no diſcontinuance, yet when the 
mife came to the fes · ſumple, the frewas exccuted, and then 
che died ſeized in fee, which deſeent took/ away the"entry 
ef che iſſue 3 but if the wife had been temant in tail, und 
then had died without iſſue, it had been otherwiſe ; for 
'.. - --:then at the time of her death ſhe had any had the tail in 


* 


poſſeſſion and the fee in reverſion, which would not have 
talen away the entry of the iſſu ue. 
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42. If I ſell for a certain ſum of money in market-overt 


for the money, if he has it not in hand, becauſe. the con- 
tract was void; for if one buys goods in market -overt 


knowing them 10 be ſtolen, the property is not changed, no 
more is it here, inaſmuch as the vendor knew that they were 


ſtolen of him. | 


43. If the diſſeizee enters upon the heir of the diſfeizorr, 
„and dies, the iſſue ſhall hold tge 


and grants a rent · cha | 
land diſcharged; for altho* he hath his right from the ſame 


anceſtor that charged the land, yet he is remitted to another 
poſſeſſion than that which defcended-to him: And if the 
heir of the diſſeizee enters upon the diſſeizor, and grants a 


tent· charge, and afterwards the diſſeizee dies, now becauſe 


a new right is come to him, he is remitted, and it ſeems 
that he ſhall hold the land diſcharged. But if the ſon diſ- 


ſeizes the father, and charges the land, and afterwards the 


land deſcends to him by the death of the father, the fon : 


ſhall not hold it diſcharged, for he is not 'remitted, becauſe 
the right deſcended to him from the ſame perſon to whom 


he did the wrong, and he ſhall be diſahled to claim any 


right from him whom he diſſeized, but in the other caſe he 
claims the right from another. As if the father (difſeizcs 
the grandfather, and dies after he has granted a teni-charge, 
and afterwards the grandfather dies, the ſon ſhall hold the 
land diſcharged, for be claims the right ſtom the grand- 
father, and From another perſon : Duere, for there the 


entry of the grandfather was taken away, and then when 
the right of one; who cannot enter, deſcends to the tenant, 


he is emitted. Quere But if there be lord, meſne, and 
tenant, and the tenant aliens in martwain, and the lord 
paramount enters, and charges the land, and afterwards 
his title is come, viz. the year is paſſed, and the meſne has 
dot entered, there the lord ſhall hold it diſcharged, and bis 


ifſacs too, 4s it ſeems, for he ſhall not be remitted. for a 


title, as he ſhalt for a right, accrued. But pet it ſeems that 
he may bar him wpon' whom he enters, if he brings aſſize, 


and that well enou by this title. „CU £ 454 
14. A. — daughters deviſes < ioo to each of 


them ſor her marriage, and if any of them die before her 


1 that then the others ſhaſl have her portion by ſurn- oh 
vivorſtip, and one of them dies in the life of the father, it 10H 


ſeems that the others ſhall have {+300 after the death of the 


father, and 1 ſurvived," for ſue who died had no- 
| eſſion or in action, becauſe the deviſe did not | 


thing i 

ing in po 
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ny goods which: were ſtolen, the, vendor has no remedy 1 on 
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* For when be take effect until after the death of the deviſor, but they ſhal 
pv ang = * have it by the intent of the deviſor &, which appears to be 
fore their mar. that any of them ſhall-have . 300 conditionally if ſhe ſur. 
rige, then the vives. Ache e wee 7 107 eee en Ae 

other ſhall kave 45. If a woman has title to have dower of three acrez, 
her portion, and afterwards the heir ſows the three acres with corn, an 
this makes it : A 

in nature of a ſhe has one of them aſſigned to her by the ſheriff for, het 
remainder, in dower, where ſhe never required dower of the heir, Quer 


9 who ſhall have the emblements? For no folly. can be im. 


dies in the life puted to the heir, becauſe the poſſeſſion was eaſt upon him 
of the teſtator, by the law, and when he ſowed the land, it was uncertain 
yer hein re- whether ſhe would ever claim her dower, in reſpect o 
tale the eſtate, Which (a) uncertainty the heir ſhall be aided, (5) as. if x 
ger Manwodd, condition on the part of the mortgagor be performed, the 
As rg mortgagee ſhall have the emblements- Alſo the ſheriff can- 
remainderto not affign goods to the widow, and by the fame. reaſon he 
angther, the cannot aſſign the emblements, which are but chaitels. 
ne age ow 4 46. (e) A woman is entitled to have dower of. a marſh, 
2 Quer-abridg'd the heir by his induſtry makes it good meadow, ſhe recovers 
in Engl. 88. it and ſhall be endowed of the third part as it now is, be- 
(o)SceLitt.£.68 cauſe her title is to the quantity of the land, not the value; 
and the com- (4) but if the heir improves the land by building or the-like 
mentary there- collateral improvement, it ſhall be otherwiſe. Queærs (e) it 
88 the heir ſuffers the houſes upon the land to decay, ſhall the 
| (5) Soif tenant wife be endowed of the land according to its value when it 
1 was in the poſſeſſion of her huſband, or ſhall ſhe. have the 
ground, 4 * third part as it now is, and be allowed in damages for the 
then by a ſud- impairing: And it ſeems that damages ſhall not be recouped 
3 in aſſize for the improvement of ſuch marſn. 
d, he flat 47. If tenant in tail holds by rent, and the donor grants 
have the em- the ſervices of the donee, it ſeems that nothing paſſes, al- 
N though attoriment be made, for the rent cannot paſs unleſ 
FR * it paſſes as a rent ſcrvice. For if there be lord and tenant 
(e) S. E. accord. by fealty-and rent, and the lord grants the ſervices of the 
8 tenant, ſaving the fealty, nothing paſſes thereby, for. the 
Ml. 17 H. 3. rent cannot paſs but as a rent-ſervice, inaſmuch as it it 
18 1 granted by the name of a ſervice, for neither a rent · ſeck 


l. 3b. 4 con. nor a rent-charge can paſs by that word, ¶ Quare if the ſay· 
tea Co. Lit. 33. ing is not void for repugnancy) and as a rent: ſeryice it can- 
LY not 'paſs, for then the donce ſhould. pay one fealty to the 
(+) In this caſe grantee, and another to the donor for the reverſion, and ſo 
Co. Litt. 32-2. the donor would charge him with two fealties, which he can- 
ſays that ſhe 1 . | | . #1 

Nall be en- noi do, any more than the lord can grant the moicty. But 
dowed accord- Qnære if his attornment ſhall not prejudice him, but it ſeems 
ing to r JJ DT or trwa fi1s;.f, e noi hoc 7» 
thi aſſignment,” and not according to its value in the poſſeſſion of her huſband, See Perk, 
C. 329. : - 
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PLOWDEN'S QUARIES. 


hold the ſame of two: ſeveral perſons. », RT OS Se. | 


* 


1 48. Tenant for life grants a rent - charge in fee, and af- 
terwards he and the leſſor make a feoffment of all their 
lands and tenements in ſuch, a town where the land lies, 
and make a letter of attorney to make livery, it ſeems that 
the rent · charge Mall not endure longer than for the life of 
the tenant for life, becauſe. it is but à grant of the. eſtate of 
the tenant for life, and of the reverſion of the leſſor alſo, 
and this by the ſaid. words. But if they had made a feoff- 
ment of that land only, then the rent-charge ſhould endure 
for ever, becauſe it is the feoffment of the tenant fot life, 
and the confirmation of the leſſor. Quære, for it ſeems 
that if the deed is firſt delivered, and after wards livery. is 
made, the reverſion. paſſes by the delivery of the deed, for 
it is an attornment alſo of the tenant for life by the delivery 
e I IT 2 555 
49. If there is lord, meſne, and tenant, and the tenant 
holds by 44. and the meſne by 1 2d. and the tenant, makes a 
gift in tail ſaying nothing, and after that the reverſion 
eſcheats, ſome think that the donee ſhall hold by 1 24. ſo if 
the meſnalty deſcends. to the donor, the donee ſhall hold by 
124, and if the meſne had releaſed to the donor, the. donee 
ſhould hold by 12d. As if the tenant had made a gift in 
tail, the remainder in fee, and the remainder had eſcheated, 
it ſeems that the donee ſhould have held by 129. for the firſt 
ſervices which be fall pay, and the firſt tenure, is extinct 
1 unity of the remainder to the ſeigniory, ſo that. it is 
clear that the meſnalty, viz. the. 4d. is extinct, and then 
the donee ſhall hold by 124. and it is all one as if the meſne 
had releaſed to him in remainder. And the reaſon in the 


principal cale why the tenure of the donee ſhall, be charged, 
is, becauſe. the law makes the tenure of the donor in reſpect 
of the meſnalty, and when the meſnalty is extinct, the te- 


nure between the donor and the donee ſhall be allo extinct, 
and then by the ſame reaſon that the donee ſhould take ad- 
vantage, if the donor by deſcent or releaſe had held by leſſer 
ſervice, by the ſame reaſon. he ſhall be prejudiced. when be 


[+5] 


holds by greater ſervice. And it, ſeems that if ihe wiſe of 


the donee in tail, whereof the law makes the tenure, is en- 
dowed, and afterwards the tail is, extin&, ſhe ſhall hold bur 
by fealty only, otherwiſe it is if the tenure had been reſerved 
by expreſs words ; and if the wife of the tenant is endowed, 


and afterwards the reverſion/eſcheats,. the wife. ſhall hold 


by fealty only. If the tenant who holds by 4d. makes a gilt 
. | „„ GO eg | - in 


PLOWDEN?S QUERTES: 


in Fkifiarviage, und after Bag the Meer Ale iibes 
heir, ſo that the reverſion is held by 124. Quere how the do- 
nees ſhall hold ? whether by ſach ſervice às the donor held 
by when the gift was made, or by ſuch ſervice as the rever. 
gon is now held by. If a gift is made in frank · marriage, 
after the fourth degree the donees ſhall hold as the donor 
holds over. So if a man makes a gift in tail, reſerving 20 
for the life of the father of the donee, during his life the 
iſſue ſhall hold by the reſervation of the party, and after his 
death his iſſue ſhall hold by the reſervation of the law. A 
if a man makes a feoffment upon condition, and that ſot 
the breach thereof he ſhall enter, during his life he enters 
by the expreſs reſervation, and after his death his heir en- 
ters by the reſervation of the law. Note, if an incroach- 
ment of ſervices be made upon the huſband, the wife bein 
endowed ſhall not be contributory to it, and yet the heir 

not avoid it. 3 „ Tee 
Jo. A. having two ſons makes a gift in tail to the eldeſt 
remainder in fee to the youngeſt, upon condition that the 
eldeſt ſhall not make a feoffment with warranty to the intent 
to bar him in remainder, and if he does, that then the 
youngeſt and his heirs ſhall enter. The eldeſt makes a 
ſeoffment with warranty, the father dies, the eldeſt hes 
without iſfue, it is clear that the youngeſt may enter, for 
the entry given to the youngeſt is void, and then the feoffor let 
and his heirs may enter, and then the father having cauſe fer 
to emer, and he being dead; the condition' is in fuſpence in [oi 
the eldeft, and revived by his death, (as the condition is le 
revived by the death of tenant in tail in 41 Ed. 3. 21.) and co 
given to the youngeſt 3 for the eldeſt did not give away the 0 


£ 


condition inclufively extin& by the feoffment, as it migh di 
be, and a warranty does not bind titles of entry, as' 73 


mortmain or raviſpment. But if the feoffment with wat- dj 
ranty had been after the death of the father, then'the con- 


dition had been extin@. Rig Fe 
$1. There are three jointenants, the one gives his part te 


with his daughter in frank - marriage to one of his compa- cl 
nions, and further by the ſame deed releaſes to them in ſh 
| Ne: ant makes livery, ſome think that this ſhall of 
de a good gift in frank-marriage for this reaſon, viz. al- » 
though one jointenant cannot enfeoff bis companion, yet h 
he may enfeoff his companion and another, and the livery cl 


made to the other ſhall veſt the land in both, and this is 8 
for the advantage of the third, as in Gaſcoign's caſe 5 H. 6, t 
3» it was not a ſurrender, for the advantage of the third, 

|; | * ge 


PL , OWD-EN 'S S 5 8. 


1 nor in 21 H. 7. 413 for the advantag' of the hulband, "NY 8 

vt Wl wal nor be void erty fer che adeamfäge of the third. But... 
bv. BY others think: this reason is not good; for the” huſband can- 3 vill 
ll WY er take it immediately from his conipabion, and für fin 
_ it is void, and good for, his wife. gf hen a man mdkes'a 


ſeoffment to a ſtrunger and to his- Aal, . ere 
the wifc, and good for the ſtranger, notwithſtanding ay de , 106 
be made to the ſtrariger in the name of both. So bere i 
good for the wife, and the other nh op of the deed, ui the 8 | 
releaſe, is good for the 'huſba So both the Min ; # Farther; if - 
make the frank-marriage good, inaſmuch as it may be made one jeman 
at an inſtant; for the fand and the deed: "may. be Pur toge · TR 
ther, and both he dekvered at an inſtant. 2s it is held „% 
52. If a man makes livery of an ere in che name or £4. „enn 5 Fe 
chat and of another aere Which he has for life, in tail, in r vis . 
right of his wife, or of his pat ſonage or biſhoprie, nothing his companion 
paſſes, but if it he in name of an acre which he has for as a releaſe, 
years, or us guardian; of by rasch of a execution, it id fe. for is 
otherwiſe. Dae e EIS it be no good 
5 K. b fineliof i Beben the hun of his mother, and frank-marr- 
eſtovers.are granted to him in fee to be Burnt in It; aud he ger then "tis 
dies without iſſue; are tlie eſtovers extinct If two diſſexzors life, and ſoit 
of a houſe have eſtovers' yo to chem to be ſpem in the was reſolved 
ſame-houſe, and one ef them fegepts a releaſe of the dif- between Ea, 
ſeizee, it ſeems. that the eſtovers temain for part, for re- lis 8 
leaſe to ſuch! ſtranget + does not ccuntervaif an entry and f 6 
feoffment, as if the difſei26r takes à confirmation of the they take in 
2 2 hold r and afterwards accepts a re- common, and 
caſe of the diſſeizoe, yet he ſhall 'take advantage of the no fauler. 
LES If the fon of the diſſeizor endows his wife riage. Plowd. 
en aſſonſu patris, and afterwards the difſeizce _—_— to the Quar abridg'd 
difſeizor, is the dower of the wife avoided; or nar ? e. 
_ made tothe Giffei20r i is not gone by che releaſe th he 
| izee. 1 


N 1 
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34. The tenant bees bor two years,” afterwards 
takes a wife, and the lord recovers in à e, and the 
tenant dies, his wife ſhaft” be endowed agu the lord 
clearly, as it ſeems ; for if a man eeſſes for 20 years, 4 ceſavit 
ſhall not be maintained for the refer the "Two years 
of the 20, but for the ceftr the tab years next defore'thi 
writ purchaſed, and ſo is the count n A ceſſavit. The 
dere no ceſſavit could be maintained for ide :2/ſer before the I 


coverture, and ſo the title ef action mall not have relation, | 

Ve. but it is founded upon the cer two years next before 

the weit — part of which was TOY the coverture, 
for 
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for it could not rollen been ad then be re 
— Bulpand during 
oor ors nen doet Of the wife *. 


fallty put here, man may have a, caſauit in the per for a ceſſer before the 


for it 


| Plowd. Quer. 
abridg d in bet 5 4 - | 
Eogl. 60. - ., afterwards the grandfather had died, the ſon ſhould . have 


# Contra Poll for the entry, of the grandfather mas not lawful upon him, 
And when the right of the grandfather; deſcends upon him, 


- the, grantee relea 


was ſevered, and two rents paſſed by the grant, and ther 
leale, viz. the rent of gd. 


2 


* 


a une 0d üg, 
verſion is granted to the, tenant for life-and 
ee 


cutcd preſently. If the reverſion of tenant in tai 
| * 37-08 | | 13 


PLOWDEN'S QUERIES: 


is granted to him and to anpther in fee, the jointure of the 
fee remains in that caſe. * But if the huſband'is tenant for 
life, and the reverſion is granted to him wy to his wife, 
the fee remains in them in ſbinture, becauſe there can be 


* * 
# 


7 


no (a) moiĩeties between hulband and wife, and this is clear (.) Plowd. 58 
m). 283 (b 
= ſce the * 
nt : th 

8 < "MATION 1s 4. em and their cicedia the 
heirs, the jointure of the fee is ſevered, and they are margin. 


law. And if a leaſe be made to two, Babenden the one 
moiety to the one, and the other moiety to the other for 
life, and afterwards confirmation is made to the 


tenants in common of the fee, as they were (5) of the 
freehold : For a confirmation ſhall enure according to the 
nature of the eſtate upon which it enures, and à confirma- 


jointure merges their ſeveral eſtates of freehold,” But if 
there are two tenants in common for life, and the reverſion 
is jointly in two, and one of them 'purchaſes the eſtate of 
the one tenant for life, and the other purchaſes. the eſtate 
of the other tenant for life, there the jointute is ſevered, 
for when the one jointenant purchaſed the eſtate of the one 
tenant for life, he had his moiety of the fee executed to the 
moicty of the freehold, and therefore the jointure was ſe- 
vered preſently, but in the other caſe they came to the re- 
verſion at one and the ſame inſtant; and ſo is the diver- 
fity. If land be leaſed to huſband and wife, Babendum the 
one moiety to the huſband, and the other moiety to the 
wife, and afterwards the land is confirmed to them in ſpe- 
cial tail, reſerving à hawk, the donor ſhall have two hawks, 
for the huſband ſhall have the one moiety of the inheritance, 
becauſe his poſſeſſion was ſevered from the poſſeſſion of the 
wife, viz. in the moiety of the land, ſo that for that moiety 
the huſband is ſeized in his' demeſn as of ſpecial tail, and 
the wife hath nothing ia it; and as to the other moiety 
whereof the'wife was tenant in common with the huſband, 
the huſband was ſeized thereof in right of the wife, and 
then he had a ſufficient eſtate upon which a confirmation 
might enute, wherefore the confirmation enures jointly to 
them, and the caſe is no other than if a man marries a wo- 
man who is tenant for life, and the leſſor confirms the land 
to them in fee, they are preſently ſeized jointly in fee, fo in 
the caſe above the huſband is ſole ſcized of the one moiety 
in tail, and he and his wife are jointly ſeized of the other 


| moiety, and then inaſmuch as it ſhall go ſeverally, the 


donor ſhall have ſeveral hawks. So if land is given to the 
Far II. Ee | huſband 


(5) Plowd. 160 
(d), a and ſee the 
tion does not alter the eſtate. See g H. 6. . for this. But cited my 

if the reverſion had been granted to them in fee, they had margin. Poſt 
been jointenants of the fee preſently, for there the fee in £ 370. 


3 E 
11 


1 


r t Wa, and eth 

wards the dpnor con na 

© | pot, jointenants. in fee, for, the, tail was 
purpoſe, and ſo the confirmation enures ſcverall 


huſband for life, remainder to the wife for life, and their 
cltates, are confirmed in teil eat alone ſhall have 
the one moiety in the tail, and he and his wife. the other 
moicty, and yet the tail is not + executed far apy part, 
Quere, for.this is a good mogt cate, If land is given to 
to the heirs of their hodies begotten, and aftgr- 

Hrms the land ary in fe, they arc 
was 17 to ſuch 

ally... If there 


| 15 temanh fer auler vie. of the tenancy, and. the ſeignioryu 


is not a inaſmuch as it vas not in jqinture at the 
. beginning. - 


anted to him and 10 
fc 


l to him and to another in fee, the jointure is 
evered preſently, andi 


Au aut ui dies, yet the ſeigni 


But if a ſeigniory, is. granted to two. in fee, and 
afterwards one.of them takes an eſtate of the tenancy pur 
auter vie, and cefluy que vie dien, now the jointure remains, 
becauſe. it was joint at the beginning. 

59. A. has iſſue two daughters, and holds, land of the 
eldeſt by ſuit and a hawk, 17 dies, and the e 
aſſign the third part of their land to their mother for dower, 


and afterwardy make partition, the tenant in dower ſhall not 


ſion remains in coparcenary 


be contributory for any part of the ſervices, for the rever- 
coparcenary, between them twa, for they 
cannot make partition, thereof, and then the entire {cjgniory 
is in ſuſpenee, and ſo there ſhall he no contribution by the 
tenant in dower : and it ſeems, that the youngeſt daughter 
ſhall be alſo difcharged of the tenure. And yet if land held 
by a bawk deſcends upon the ſejgnioreſs, and her fiſter, and 
they make partition, the ſeignioreſs ſhall have the hawk 
but in that caſe. there is no. ſujt, for by the ſtatute of Mari 
bridge cap. 9. the eldeſt ſhall do it, and the. other ſhall be 
contributory,..and then, if ſhe; is the ſeignioteſs, ſbe cannot 
da it to herſelf. But the. reaſon why the ae ſhall be 
diſcharged in the principal caſe is, becauſe the ſeigniory ö 
in ſuſpence for patt, and it cannot be in os for the othei 
port But if the termor has twa daughters, and the lord 
{ciz6s the youngalt who is within age, it feems that he {hall 
diſtrain the other for the moicty of the ſeigniory, for the aQ 
of tbe law ſhall not prejudice him. vere, for the ſeizure 
* 19g, Ford is his own ag, e 
50. Two femes diſſeizoreſſes enfeoff their father, who 


dies ſeized, fo that the land deſcends to tbem, and the dil 


them 


ſeizee 2 to one of them, it ſcems that it ſhall enure to 
them bath, for between themſelves they are in by title. 
And if a diflcizor dies ſeized, having two daughters who 

. are 
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are haſtards,..and; the diſſeizee releaſes to ang of them, thig 


* 


ſhall ue And jf tenant for years enſeqſſs two, and 
the leffor releaſes ic gne of them, this ſhall ge to berh., For 
although, as to him, they are difſeizors. and puniſhable by 
aſſize, yet to all other intents they ate in by title. For if 
tenant fr years enfeoffs the lord of an acre of land, the 
ſcigniory thall, be apportioned. But query if the feoffce was 
nat a diſſeizor at the common law. And if a man enfeoffs 
two upon condition, which is braken, and the feoffor re- 
leaſcs to onę of them, the feoffee ſhall not hold bis compa- 
nian out af the land, for they are not in by wrong, and a 


releaſe, when it countervails an entry and feoffment, does 


not extend to titles. And if the diflcizee enters upon two 


diſſeizors, and they recover falſſy in aſſize again the diſ- 


ſeizee, and he releaſes to one of them, this ſhall enure to 


— 


= 


at his full age he reſeaſes to one of them, this ſhall enure'to 
them both. If two diſſeizors make à feoffment, and take 


back an eſtate, 2 relcaſc to one ſhall enure to both, for . 


altho they are difſcizors in reſpeR of the diſſcizee, yet be- 
tween themſelye they are in by title. So if a diſſeigor 
makes 2 feoffment, and takes back an eſtate fat life, 25 a 
releaſe is made to him, it ſhall enure to him in reverſion. 
If leſſce for years. makes a feoffment, and the leſſor dies 
without heir, the lord ſhall not have the eſcheat, for it is a 
good feoffment againſt hin 

61. If a man reſecves rent upon a eaſe for life, be bas 
not a fee in it, for his wife ſhall not have dower of it, nor 
ſhall. the heir have an aſſize of mertdanceſtor, for there is 


none that can make it to have continuance longer than for 


the life of the tenant for life, and then 8 woman cannot be 
endowed of à thing determined by life. But if leflee for 
life grants a rent in fee, a fee paſſes thereby, for by  po- 
bility this may be made to enure in perpetuitys as if the 
lefſor confirms it, it ſhall enure in per patuum by Litiirt. 
And the caſe of Qxintin proves this, that a fee paſſed be- 
fore, whereof the wife of the grantee was dowable, Vc. But 
if tenant for life grants a rent-charge in fee to the leſſor, and 
he grants it over, yet be ſhall avoid it after the death of the 
tenant for life, for it cannot enure 88 à confirmation, not- 
withſtanding it was granted by the wards dedimus at conce- 
dimys, becauſe the grantee had ug poſſeſſian of it before, 
and one and the ſame word at one and the ſame time cannot 
enure as a grant and as a confirmation alſo. And therefore 
e N e 2 


both, for between themſelves and the difleizee alſo they are 
in by title. And if an infant enfeoffs two, and afterwards 
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Contra Ante 
. 55. 


if the diſſeizor grants a rent-charge to the diſſeizee, and he 

nts it over, and afterwards''re-enters, he ſhall hold the 
and diſcharged, cauſa qua ſupra. But if the diſſeizor 
makes a leaſe for life, the remainder in fee, and the diſ- 
ſeizee purchaſes the remainder in fee, and grants it over, 
now he cannot enter upon the leſſee for life, for then he 


would defeat his own grant, which may not be, for by the 


grant of the remainder it paſſed with all charges and titles 
which the grantor had to the ſame thing, and he had title 
before to the fee, which paſſed incluſively. And if tenant 
pur auten vie grants a rent-charge in fee, and afterwards he 
has the reverſion by deſcent or releaſe, and cęſfuy que vit 
dies, he ſhall hold it diſcharged, for by the ſame reaſon that 
a man may ſay that at the time of the rent charge granted 
he had nothing in the land, and by that means avoid the 
charge, ſo by the ſame reaſon he may ſay that he had not 
an eſtate pur auter vie. But it ſeems that if after the fee 


acquired he had made a feoffment, the feoffee ſhould not 


que vie, but ſhould have held it charged in fee. 1 
62. If the diſſeizor makes ' ic in tal or a feoffment 
upon condition to the heir of the diſſeizee, and the diſſeizee 
dies, the heir has the land in fee and without condition, 
inaſmuch as he has the right by deſcent from him whoſe 


have avoided the rent- charge after the death of the cgfiy 


entry was lawful ; but if he had taken a releaſe of the diſ- 


ſeizor, it had been otherwiſe, becauſe it was his own act. 
But a releaſe of the diſſeizee ſhall avoid all rights of entry, 
and not all titles, and therefore if the GAGES; + makes 4 
leaſe for life, the leſſee makes a feoffment, and afterwards 
the diſſeizee releaſes to the feoffee, now the right of entry 
which the diſſeizee had is taken away and avoided. By 
many, if the ſon diſſeizes the father, and grants a rent, 
and dies, yet the land is charged. But if a ſtranger dif 
ſeizes the father, and grants a rent charge, and enfeoffs the 
ſon, and the father dics, the ſon ſhall hold it diſcharged. 
If the father diſſeizes the grandfather, and dies, and the 
ſon enters, and charges the land, and the grandfather dies, 
he ſhall hold it diſcharged, although he was of full age at 
the time of the charge. As if tenant in tail enfeoffs his 
iſſue within age, who grants a rent charge at his full age, 
and afterwards the tenant in tail dies, the ſon ſhall hold it 
diſcharged, for in both caſes he is in of another eſtate. 
21 Ed. 4. 94. A man has two daughters, the eldeſt diſ- 
ſeizes the father, the father dies, and ſhe has iſſue, and 


dies, the other enters claiming her part of the moiety, = 


—_ gg ma 


„ Xo co 
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ſhe brings aſſize; this was a moot. caſe. If the diſſeizor 
grants a rent- charge, and is diſſeized, and a releaſe is made 
to the ſecond diſſeizor, the charge remains, but not the 
dower of his wife, for the charge is executed, and the 
dower is executory only. If the ſecond diſſeizor makes a 
leaſe for life, remainder in fee, and the diſſeizee releaſes. to 
the tenant for life, it ſeems that the wife of the firſt diſſeizor 
ſhall be endowed. . And if tenant for life is difleized by A. 
who is diſſeized by B. to whom the leſſor releaſes, the wife 
of A. ſhall be endowed, and if the tenant for life dies, A. 
may enter upon B. and ſhall have it for ever. 

63. Feoffce with warranty to him his heirs and aſſigns 
makes a leaſe for life, the tenant for life in a plea vouches 
the firſt feoffor, and recovers in value land held of the 
feoffee, if the feoffee ſhall have his ſeigniory and avow for 
it, is the queſtion : For if the reverſion of the land reco-+ 


vered in value be in the feoffee, then he ſhall not avow, 


and if he ſhall not avow, guære if the leſſee for life ſhall 
vouch as aſſignee, inaſmuch as he has not the whole eſtate. 
And it is clear that if the feoffee had made a leaſe for life, 


remainder in fee, then the leſſee ſhould have vouched as aſ- 


ſignee, and if he had recovered in value, it ſhould have 
made the remainder to be in him in whom it was before. 
28 A. pi. 18. 11 Af: pl. + PT 

64. A woman leſſee for life by the cuſtom of a manor 
takes a huſband by licenſe, and the huſband dies, the lord 


ſhall have no heriot, becauſe there is no alteration of the 


tenant. So if land is leaſed to huſband and wife for their 


lives according to the cuſtom, and the huſband dies, no 
heriot ſhall accrue to the lord by his death, cauſa qua ſupra. 
And if # woman leſſee for life takes a huſband by licenſe, 


and ſhe dies, the. lord ſhall have no heriot, becauſe ſhe has 
no goods, for the + eſpowſals was a gift in law of them to 
he huſband. Wherefore it ſeems in ſuch caſe that if the becks there 
uſband dies, a cuſtom that the lord ſhall have a heriot af- citedin the 
er his death ſtands well with reaſon, becauſe otherwiſe the xn. 
ord might poſſibly have no heriot, viz. if the wife dies firſt, : 
nd therefore it ſeems that the danger of lofing the heriot 
hall make ſuch preſcription good. And if ſuch tenant for 
fe deviſes all his goods, yet the lord ſhall have a heriot, be- 
auſe the deviſe does not take eſſect until aſter his death, 
nd then the lord's title ſhall be prefer d. And if a man has 
o horſes at the time of his death, and they are his beſt 
hattels, one of which is worth 40s. and the other is but a 
It, and not worth more than 105. at that time, * 
6-5 | ord 


Plowd. 418 


g),and fee the 


$ELowDEN'S QUEARYTES: 
lord dest not ſeize the herior for tb yeats after tlie denß bf 
His tefvant, fo that the colt becomes worth gf. he half not 
- ſeize the © ole, becauſe he Had a rp ert fr ily By the 
death of the tenant in the other, eli the beſt beaft Which 
the leſſce had at the time of his death. A tbW has thtet 
calves before the ſeizin of the lotd, it ſeeths that the ord 
may eee them with the tow, tamen 7 A. 4 
5. The tenancy, being a manbr, if held by 15 of ihe 
hit manor Which is the meſnalty, and edlen is held b 
6. and the mefne enfeoffs the tenant of the manor al 
is the meſnalty, now he holds both the manôrs of the lord 
by one joint” 4 5 of 64. and the lord ſhall avow upon the 
tant, beca — the two matiors are held of him by 64. 80 
| had it been if the tenancy had eſcheated to the meſnaly, 
| and there the one manor is parcel of the other manor, and 
the tenancy has not loſt the name of a manor, for the land 
which was he d of the tenancy is not now held of artother 
jahor which was the meſnalty, but as it was before. 
\ hich fee 7 e that one minor may be parcel of abo 


gr Ai e the vouchee has entered into the warranty 
collateral anceſtor of tHe demandant releaſes to the — * 
with warranty, and dies, now the vouchee ſnall not plead 
this 700 againſt the demandant, hecauſe the relcaft 
Was void, for althavg | the vouchee ſhall be renant to the 
demandaht, yet he LT not be ſo to 4 fifanger, for if: 
Hranger 1 reſear ſes to hit after his entry into the arranty, i 
is merely void, fo ſhall it be now: But if à collateral a 
ceſtar had releaſed to the tenant after the vouchee had er. 
tered intb the U „the vouchee might have pleaded 
uk with Warratity, if he had it ready to ſhew. Quæri i 
e Airſt caſe, ak 1219 the releaſe be void, if the watranty 
wan not be ſaid to be good. 
67. In? 8 12 impedit againſt the 1 * incurben, 
t is no for the incumbent to that he is in by fi 
wende br the arm of the parton, for none ſkill 
5 La the plea © plenarty but he who may thereby gain to 
* ſelf the patrontge, and againſt whom a writ of right d 
vowſon is aintevable, which ſee 16 Ed. J. 11. But in 
a quare impedit again the ordinary and incumbent, tht 
fnicumbent may ſay that he is in by fix months of the col 
lation of the bimop for fapſe, beeduſe there no patronage i 
[air 9 80 uy the diverſity. 2 R. 2. Fitz. En 
Ty 7 18 77 Pitz. Quar- Impedit 48. 13 H. 8. 14 
8. 31. 39 Z. 3. — 4 
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683, A man makes a feoffent upon condition to enfeoff 


him again, and the ſeoffee enfeoffs, another to his uſe, if 
the feoffor may enter before requeſt, or not, is the queſtion 
inaſmuch as it is ſuch a feoffment as hath broken the tru 


repoſed in the feoffee. If a man makes a feoffment, re- 
ſerving rent, and for default of payment a. re-entry, and 


' the rent is behind, fo + that he has title to enter, and then 


he releaſes the renty now he ſhall not re-enter afterwards, 
for if he had granted the rent over after the title, he ſhould 
not have enter'd, no more ſhall he now. But if un annuity 


” L994 


is in arrear to me, and 205: mint pane, the? I releaſe the 


annuity, yet the penalty remains; for there appears a di- 

verſit . 3 einge a 
69. In many caſes a man . may do a thing to which he 1s 

not compellible by law, andi yet he ſhall not be puniſhed for 


it. As if land is leaſed for life, upon which there is a 


houſe which is ruinous and in decay at the time of the leaſe, 
now the leſſee is not puniſhable inwaſte if it falls, but yet 
if he cuts down trees growing upon the land, and repairs 


it with them, it is juſtifiable, 12 H. 8. 1. 80 he may alſo 


do, if the leſſor covenants to repair it, &r. ap it there ap- 
pears. S0 if a man leaſes a houſe with land upon which 
there is a wood, W', without itnpeachment of waſte for the 
houſe, yet if the houſe becomes ruinous, it ſeergs that the 
leſſee may cut timber for the repairing and re-building of it, 
and he ſhall not be puniſhed in an action of waſte. And 
note that the leſſee may take timber-wood for ſirebote, if 
there is no other wood growing upon the land, which ſee 
in 21 H. 6. 4). Onerr if a man is bound te buy timber 
for the repairs of a houſe leaſed to him, where there is none 


waſte, or if a leaſe is made upon condition that if the leſſee 
does waſte then his eſtate ſhail ceaſe, and a ſtraoger does 
waſte, this is no forfeiture of the leaſc, for the condition 
only extends to the perſon of the leſſee : So a prohibition to 
make to eſtrepement, which ſee 3 H. 6. 17. But if a 
ſtranger does waſte upon the land of the leſſee for years, or 

of guardian in chivalry, thty ſhall render treble, and 
— the wurd, if it had been their _ * 8 ow 

ty appears. But guardian in fo all not be pun 
for the waſte of a ſtranger, for hr heir himſcif Gall have 
an aRQion ſor it. If the lord grants his ſeigniory by fine, 
and beforc attornment the feoffce makes a feoffment of the 
tenancy, if the febffee attorns, it is good enough, by 2 
2 | 3 the 


upon the land. If leſſee is bound by obligation to do no 
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the juſtices, and yet he is not compellible to attorn, 18 Ed. 
4. 10. And if tenant in tail attorns, it is good, and yet he 


is not compellible. {9299-27 2 > en 22 V9 34 
70. If there 'are two jointenants for life, and one of 
them is bound in a recognizance, or judgment is given 
againſt him, and afterwards he grants over his eſtate, yet 
during his life he ſhall be liable to execution. But other- 
wiſe it is of an eſtate for years, for in the one caſe the land, 
viz. the freehold, is hound by judgment, but in the other 
caſe not; fot a man ſhall have ſole execution of chattels 
which the party has the day of the execution ſued ; ſo of a 
Teaſe for years, 2 f. 4. 24, 457 this 
71. A ſcigniory is granted for years, the rent is behind, 
and the tenant dies, and his years are expired, if the 
grantee ſhall have an action of debt againſt the heir of the 
tenant for the rent due in the time of his father, and alſo 
for that which is due after the death of the father, or if he 
ſhall have an action of debt ageinſt the executor of the fa- 
ther, becauſe it was due in the life of the teſtator, or if he 
is without remedy for it, is the queſtion. ' And ſome ſay 
that the heir ſhall not be charged by action of debt as heir, 
if the father does not bind himſelf and his heirs by expreſs 
words, and it ſhall not be here ſaid the debt of the heir 
himſelf ; and the executors ſhall not be charged, becauſe 
they were not chargeable for it by the death of their teſtator, 
* at that time the grantee could not have an action of debt 
4 or it, but his remedy was by diſtreſs and avowry * ; ſo that 
1 the grantee is indo _— for it. And if — annuity is 
expired, and ſo granted for the life of J. S. and the grantee releaſes to the 
rr grantor all actions of annuity, it ſeems that he ſhall not 
8 have an action of debt for the arrears. after the releaſe and 
Plowd. Quzr. after the death of J. S. for when they were due, he had no 
_ in remedy. And if a warren, toll, or a hundred is leaſed for 
pea life, rendring rent, and the tenant for life dies, the leſſor 
has no remedy for the rent, becauſe he had no remedy dur- 
ing the eſtate, | it 127295 | 
72. If the plaintiff is bar'd in an entry ſur diſſeizin, yet 
he ſhall have a cęſſavit, if he has cauſe to have it at the 
time, &c. for it is another title. If the heir brings a forme- 
don in deſcender, and is nonſuited, guere if he ſhall enter, 
becauſe he had title of entry, viz. for the condition broken. 
It ſeems that if a woman has cauſe to have dower of one 
and the ſame land as the wife of J. and alſo as the wife of 8. 
and ſhe is bar'd of dower as the wife of J. yet ſhe ſhall have 
| | | it 
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it as the wife of S. Huſband and wiſe make a feoffment 


upon condition, if the wife of the huſband in a cui in vita 


may enter for the condition broken, 27 Ed. 3. 55, 56. 
73. If the tenant: who holds by one hawk makes a feoff- 


ment of the moiggty to a ſtranger, or of the whole to mayor 
and commoyolef andito J. S. now the lord paramount ſhall 


have two hawks, becauſe theſe are ſeveral feoffments, for if 
he had made livery to one in the name of both, nothing 


ould have paſſed but to him who took the livery, and the 
lord ſhall be compel'd to make ſeveral avowries, which 
proves that he ſhall have ſeveral hawks. If the tenant who 
olds by one hawk makes a gift in tail to two ſeveral per- 
ſons, reſerving rent, habendum the one moiety to the one, 
and the other moiety to the other, ſo that they are ſeveral 
intails, now the donor ſhall have two hawks becauſe the law 

akes the tenure and the reſervation, But if the reſerva- 
ion be made by the ſpecial words of the party, as if a man 

akes a leaſe to two, habendum the one moiety to the one, 
and the other moiety to the other, reſerving one hawk, or a 
caſe pur auter vie to J. S. and to dean and chapter, reſerv- 
ng one hawk, there becauſe the land goes at the beginning 
two ſeveral ways, and the party does but reſerve one hawk, 


e ſhall not have more than he reſerved, viz. only one; ſo 


note a diverfity. The ſame law if the reverſion at the be- 
ginning goes ſeveral ways, and is ſeveral at the beginning 
of the reſervation, yet they ſhall only have that which is 
reſerved, if the reſervation is ſpecial by the party. + As if 
wo tenants in common make a leaſe f 

hawk, they ſhall but have that which is reſerved, becauſe 
hey are privies to the reſervation, + and it is their own aQ, 


or-life, reſerving one 


1101 


or which reaſon they canot have more; ſo that it is all one 106. b. Velv. 
vhen the poſſeſſion is in common, and when the reverſion is 739-1 Brownl. 


n common, if the reſervation is made by the party himſelf. _—— Finch _ - 


But if at the beginning it is the reſervation of the party, 46. 2 Finch 63. 


and afterwards by the act of the party or of the law the poſ- - 


ellon is made ſeveral to two, or in common to two, then 
he whole rent ſhall follow alſo. As if the leſſor reſerves a 
hawk upon a leaſe. for life, and afterwards the leſſee grants 
ver the moiety to a ſtranger, or the whole to mayor and 
ommonalty and to J. S. pur auter vie, or if a man gives 
ind to two, and to the heirs of their two bodies begotten, 


eſetving one hawk, and they die, and their iſſues enter, 


dr if land is given to two, habendum the one moiety in tail 


o the heirs males, and the other moiety in tail to the heirs 


tmales, c. reſerving one hawk, and they die, having 


iſſue 


for 21 years, reſerving one hawk, and dies, having a foi 
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ifſae a ſon and a daughter, ſo if the one acre had been tb 

the heir male in tail; the other to the heir female, or if: h 
man gives one acre in borough Engliſh and another in tai ſ 
to A. feſerving a hawk, and the donee dies, having iſſue I 
two ſons; dr if one hawk is reſerved upon a gift in tail, when ſ 
the donee dies, having iſſue two daughters, and they make 
partition, in all theſe eaſes the leſſor or donor ſhall have two 
hawks, notwithſtanding he had but one at the, beginning 
for where the poſſeſſion is afterwards ſevered and divided 
without felly in the leſſor or donor, he ſhall have ſeven 
hawks: The ſante law if the reverſion after the reſervation 
goes ſeveral ways, viz. the one acre in ſeveralty to the one, 
and the other acre in ſeveraſty to the other, or the ont 
moiety to the one, and the other moiety to the other, they 
ſnall have ſeveral hawks. And therefore if a man makes: 
giſt in tall of one acre in borough Engliſh and of another 
at common law, reſerving a hawk, and dies, having tw 
ſone, they ſhall have ſeveral hawks. So if the donor ha 
the one acre by deſcent on the part of the mother, and the 
vther on the part of the father, and he dies without iſſue 
the ſeveral heirs ſhall have ſeveral hawks. So if the parſn 
of a church be the donor, and gives one acre of the glet: 
dy the aſſent of the patron and ordinary, and another act 
of his own land, reſetving to him his heirs and ſucceſſon 
one hawk, and dies, the heir himſelf ſhall have one hai, 
and the ſucceſſor another. So if a man has an intail of on 
| acre to him and to his heirs males, and of another acre 
his heirs females of his body, and he makes a leaſe of bol 


and a'davghter, each of them ſhall have a hawk. So if th 
ont moiety goes one way, and the other moiety another way, 
as if ſuch reverſion is granted to mayor and commonalty an 


to J. S. they ſhall have ſeveral hawks. Yuere. If h "© 
tenant holds of two meſnes by hawks, and the one meſne "ni a 
attainted of felony, ſo that his moiety eſchears to the di te. 
paramount, now the tenant ſhall pay two hawks, And 
all theſe caſes it is clear law that the ſetive, donce, or ten je 
ſhall make two fealties: M TOP. an 
74. If tenant for life makes a feoffment in fee to th i! 
wife of him in teverſion, with a letter of attorney to tht 
1effor to deliver ſeitin, who does ſo, now whether the kill 4 
is ſeized- in right of bis wife, or in his own right, ins 2 
much as he ſhall be remitted becauſe it was a forfeiture, il 80 
the queſtion. Bur it tenant in tail enfeeffs the wife of th fn 


donor, this ſeems to be a diſoontinuance. If there is _ N 
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by turteſy of an advowſon, and he in the reverſion is pre- 
ſented by a ftranpef, it ſeems that his heir hall not avoid 
it, becauſe it was duritig the life of the tenant by the cunte- 
ſy, and he ſhall not be faid'tenant for life; and t 1E ſtranger 
has gained the patronage, though he was but attörney to 
convey R / ET OS OTE OO. VRT: 
75. There ſeems to be a diverſity between a releaſe in 
deed and a releaſe in law. For if the tenant makes a leaſe 
for life, and the lord releaſes to the tenant for life, all his 
right in the ſeigniory is utterly extin&, for this is a releaſe 
in deed, and the law would be the ſame if he had releaſed 
it but for an hour. But if the lord diſtrains the tenant, and 
makes a leaſe for life, he has not extinguiſhed his ſeigniory 
for ever, As if the diſſeizee enters upon a deſcent, and 
makes a leaſe for life, and the heir re-eriters, the diſſeizee 
may enter after the death of the tenant for life, for a releaſe 
in law ſhall be taken moſt favolifably, otherwiſe of a releaſe 
in deed, for that is the act of the party. And if the tenant 
makes a leaſe for years to the lord, and he makes a leaſe for 
life, and the tenant enters, it ſeems that the ſeigniory ſhall 
be revived after the death of the tenant for life, notwith- 
ſtanding there was a diſſeizin, and the lord was a diſſeizor 
by the ſtatute. 3 7 
76. If a man makes a leaſe for years, reſerviug tent upon 
condition of entry for non-payment, and the leſſee dies, and 
his executors break the condition, ſo that the leſſor enters, 


this ſeems to be a deuuſavit in them “, otherwiſe it is if the « por ever vo. 


condition was performable on the part of the leſſor, and he luntary a& of 
bad performed it. Which ſee in Pro. Abr. tit. Extinguiſh- the executor, 


| by which the 
Ment 54, 57 fag of the 


77. If a leaſe is made for years, to commence at Eafter, teſiator are 
remainder for life, and livery is made preſently to the leſſee, . 
and before the feaſt of Eofler the leſſee releaſes to him in peng ta tl. 
remainder, if this releaſe is good is the queſtion. teſtator, is a 
78. If huſband and wife leaſe the land of the wife for 22 
years, rendripg rent, and the huſband diſttains and avows, haeing luck a 
and has the rent, and dies, it ſeems that the cattle: ſhall be term as execu- 
diſcharged, for the executors cannot detain them, beeauſe tor, purchaſes 

| - LES OY ES. y | | the the reverſion, 
Lk Dat argc, of ava. Y that is not a 
wr y for the term, as to afſets, is in being nih. 1f a man mortgages his term, and dies, 
his executors don't redeem it, ſome think it ts a fe dit, if they have sſſets in their 
hands wherewith ta rederm it, and the term be better than the price of the redemption. 
So if an executor ſells a term nnder the value, by which the creditors Joſe their debts, this, 
lame thing, is a devoffevit : But if a man be poſſeſſed of a term, and deviſes it to his executors 


to be f614 melieri ddd guo poſſuir, for payrhent of Mis debtv, and they fell it under the value, 


2 for perhaps it was the beſt price they could get. Plowd. Quzr. abridg'd 
in Engl. 127. 
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they are but a pledge, and foraſmuch as the executors can. 
not have the duty, they cannot detain the pledge, for the 
wife ſhall have the duty; and this is not like to the caſe 


| where the huſband recovers upon an obligation made to hin 


17 114 


ſupra, whereby the plaintiff takes nothing by his writ, and 


and his wife, Sc. which ſee 33 H. 6. 38. And if a woman 
has ſuch pledge for a duty, and ſhe takes huſband, and x 
writ of detinue is brought againſt him, and he pleads u 
the huſband dies, the wife ſhall have the duty, and the ex. 
ecutors ſhall not have the pledge. CS te fon 
+ 70. If rent-charge is granted in fee, and the grantee 
dics without heir, the executors ſhall not have debt for the 
arrears, but if the grantee had purchaſed a writ of annuity, 
and had recovered, then his executors ſhould have had 
debt for the arrears, for when the arrears of any rent are 
due, if he to whom tHey are due had an inheritance in the 


rent, and afterwards the inheritance is determined, the ar. 


rears are extinct, otherwiſe it is of an annuity, for that is no 


| freehold ; and here inaſmuch as the thing is determined, 
his executors cannot make it nor plead it as an annuity. 


If a leaſe is made to huſband and wife for the life of the 
huſband, remainder to the right heirs of the huſband, and 
the huſband dies, the wife ſhall not have dower, becauſe 


ſhe could not diſagree to the eſtate taken during the cover 


ture, it being determined. But if an eſtate for the life of 
the huſband be made to huſband and wife by a diſſeizot, 


and the huſband dies, ſhe may diſagree, in order to fave 


herſelf from damages, and yet the eſtate is determined. 
And if land is given to huſband and wife in fee, and the 
huſband makes a feoffment, and a collateral anceſtor of the 


wife releaſes with warranty, and dies, and the huſband dies, 


the wife cannot diſagree, and claim her. dower, for her 
eſtate was bound, and her right to demand it in a cui in vita 
determined by the warranty, and inaſmuch as her eſtate was 
determined, ſhe cannot diſagree to it. If one grants to 
J. S. for life a robe or 20s. at the election of the grantee, 
and the grantee dies before election, it ſeems that his exe- 
cutors cannot demand the arrears by any means: But it is 
the opinion of many that if it be a perſonal grant, viz. to 

ay money only to J S. there the executor may demand it. 
But ſee 28 A. pl. 11. where one accepted another to be his 


tenant at will after his death, who entered into the land 


where his entry was not lawful. ny 


80. If a villain purchaſes an eſtate in tail, and the lord 
enters, and dies, it ſeems that his wife ſhall not have do 9 
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for when the law 1 ave him his entry, it did not give him 
more than the villain could lawfully give, and that was but 
an eſtate pur anter vie, for otherwiſe the law would do 


* ; ; 

e vrong, if it ſhould ſay that he had a fee, and ſo diveſt the 
ſe 1 out of the donor, which the law will never 
nao. And it ſeems that if a ſtranger diſſeizes tenant in 
n tail, where the reverſion is in the King; and the diſſeizor 


dies, his wife ſhall not have dower, no more than a diſcon- 


inuance ſhall take away an entry. 


kv * 5 1 


81. Tenant in tail makes a fe 


offment in fee, and dies, 
nd the diſcontinuee makes a gift in tail, remainder in fee 
o the iſſue of the firſt intail, the ſecond tenant in tail dies 
ithout iſſue, his wife privement enſeint with a ſon, and the 
Tac of the firſt tail enters, and afterwards the iſſue of 
he ſecond tail is born, and enters upon him, and he brings 


. | W 
82. A leaſe is made to a man for the lives of J. S. and 
D. the leſſee makes a leaſe for the life of J. S. only, it 
ems that he hath the reverſion, notwithſtanding this leaſe, 


ed, ior he has given a leffer eſtate than he had, for he claimed 

ity. r the term of their two lives, and of the longeſt liver of 
the Niem, and he has not given the whole eſtate, but in his 

and tate is included all that he has given, and more, and 
wie erefore if he had reſerved a rent, it ſcems that the reſer- 
ver- Nation ſhould have been good without deed. And it is clear 
e of Nat if the ſecond leſſee dies, living J. S. an occupant ſhall 
zor, old the land, but if J. S. dies, living J D. then it ſeems 
ſave at the firſt lefſee may have an ad terminum qui preteriit 
ned. Mainſt the occupant, and ſhall make to himſelf title from 
the m in the form and manner before ſhewn. But others 
the {Wink the contrary, for before he had but a freehold, and 

dies, ow by the leaſe to the ſecond leſſce he has parted with a 


echold, and the reverſion of the ſame frechold cannot be 
him. But if a leaſe be made to me for the life of A. re- 


was inder to me for the life of B. and I make a leaſe for the 
s to Wiſe of A. now I have a reverſion for the life of B. for they 
ntce, Mere two eſtates ; but in the other caſe there was but one 
exe- {Wſſate, and the whole grant was irrevocable if ſ. S. ſur- 
it is red, and then the poſſibility of the ſurvivor of 5 S. does 
2. to t make a reverſion in the firſt leſſee : But it is as if I 
id it. ing leſſee for the life of C. grant my eſtate to D. upon 
e his dition that if D. dies, living C. I ſhall enter, now I have 
reverſion, notwithſtanding this condition, for gyere if 


is condition ſhall be ſufficient for me to enter upon an 
lord | occupant 


n aſſize, it is not maincenable, See 11 Ed. 4. 1. accord- 
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ogcupant after the 12 of D. If a leaſe is made 1 E. and 
F. for their lives, and F 12 2 all by. 2 Pa. Ang 
for the lifg of E. this i is ap e ſtate, he 05 
had no care for the life Et e hee oe the 
jointure, and an eſlate, fop the life 
the leſſor in this moiety hut upon 3 Ay nr in 3 viz. 
that the jointure remaing, . whereas now he hag given it for 
the life of E. abſolutely, withqyt condition, far which teaſon 
it is a forfeiture : But 5, both of them had made a leaſe for 
the life of E. it kad not been a L a Hatet, Nut 
alſo that if tenant in tail, remainder is right heir, 
makes à gift in tail, and dies, and bis iſſue recovers in: 
farmedin, yet there 15 3 reverſion of the tail in the donet. 
If land is given to two, to the one for the life of J. S. and 
to the other for the life af J. D. and one of them dies, it 
ſeems that the other ſhall make title againſt, an occupant, 
If land is leaſed to me during my life and the life of J. S. 
this is but for my life only, for that is the greater eſtate, 
which merges the other life. As if I am leſſee for the life 
(Lit. . 325. of A. and I accept a confirmation far my own. life, this 
þ... ap 8 merged the other eſtate. (a) But if a woman leſſee for lik 
_ (a). BY takes huſband, agd a confirmation is made lay them fo 
126. pl. 48. 9 
Co. 139. b. their two lives, this is or in, he hy ſband, by re 
Oro. C. 478. ſon of the joint eſtate of the wife. So if land is given in 
yin. Abr. "i A. and B. for the life of B. and afterwards a confirmation 


Remainder C. 


4 pl. 99“ is made to them for their two lives, this is a remainder in 


A. and the j beine remains, (9) If a ſeaſe is made ta tuo 
(6) Poſt . 173. for 40 years, if thyy fo. long hve, and the one dies, the 
(e) So if a leaſe whole term ceaſes, for. it was a candition, and not a limits 
” 8 tion of the eſtate. (9 If land is leaſed as Jong as J. ands. 
Aal hadic in Gal be juſtices, and is diſcharged, the eſtate is determin- 
Lade, and ed, becauſe the time was in che copulative, and it was acob 
on qc determination; (% but if it had been during thei 
| Other place. lives, and the one had died, the eſtate ſpauld have coul. 
dhe ellate i de- nued. If one has a leaſe during the life of huſband and 
+= Poſt wiſe, and he makes a ſeaſe dring ! the + caverture between 
| (+ 14 12 1 them, it ſeems that the ſecond leſſee bas not the whole 
| t ] eſtat but the firſt leſſee has a revetſion. 80 if leſſee for 
N53. the es of the lord Dyer makes a leaſe during the time that 
he ſhall be chief juſtice of the common bench, he has arr 
verſion, for he ſhall bave the land again if angtl er be made 
chief juftice in the life of tbe lord Dyer. If two | 
tenants make a leaſe for life, and afterwards, ane of the 
Gans his part of the reverſion to another for the life c 
., it ſeems that this i is a ſeverance of the 17 
3. 
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83, If there are two tenants in c mmmôn, and one of 


and he who is married dies, his wife ſnall he endamgd © 
reverſion paſſed ſeverally, for then the reverſion. and. the 
fee is executed for the fourth par. 


84, If a rent is granted to A. gag bis, 

behind, that he ſhall diſtrain for the life of J. S. now gdurin 

the life of J. & this. is a rent charge, and after that it (hall 

be a rent»leck. And it is by no mgans inconſiſtent that a 
rent during a certain time ſhall be of one nature, and aſter- 
wards the party hall have an inheritance in a tent of ago- 
ther nature. As if a man makes à gift in tail, rendring 
ſocage· tenure during the life of the. danar, and afterwards 


| them has a wife, and a reverſion is granted to them baths = 
Wt: 


| knights ſervice, this is a good reſeryatiou, and ſhall bg ac- 


carding to the wards, and his wife thall.ba.cndowed of the 
knights · ſerviee. And a man may have an eſtate-tail and 
an eſtate in fes expectant, but thoſe are ſeveral eſtates in 

one and the ſame thing, and in the gthar caſes the things 

are of ſeveral natures. And it ſeems. that ſeizin of a;rent- 
charge is. ſufficient ſcizin, of a rent · ſock to have an afſizefor 

it. And it ſeems. alearly that if the ſeigniory and tenancy 
come together, ſo that the furpluſage gh, th meſnalty re- 
mains, the meſne ſhall have an afſize for it without any 
other ſeizin, for. it comes by the act of the law. If 2; rever- 
fon is granted, rondriug rent, guære what rent it is during 
the particular e the particular eſtate is detet- 


two actes, and if the rent be behind, that he may diſtrain (b). 
in one of the ares, this ſeems clearly.to be but a bent-ſcch. 
for it is hut one tent, which cannot entuely be à rent- 
charge, becauſe the other acre, is not charged, but the di- 
els is only a pepaky- Aud if à rent be granted out of 
had to A. in fee, and if the rent he behind for two. years, 
that t he grantee may: diſtrain, naw it is not a rent · ſeek 
ding the twa, years, but a rent- diſtrainahle after 
the two years, And if a tent is granted to A. and if it he 
behind, that bis heirs ſhall diſtrain, this diſteeſs is void, for 


be a tent- charge, bacauſe it cannot be bh rent-cbarge.at tie 
beginning; but if the diſtreſs bad heen limited to a perſon 
io oe, then it had been à rent: charge, as it is in 40 Ed. 3. 


arent is granted to two, and if it be in arrear, that one of 
| them gck. 


8 


mined, it is a.vent-lervice. (350 H a tent is granted. out gf C) Mas 145. 


there is no * ſuch perſon in rerum natura, and, it never ſhall * Nen. Lerer 


i& It the lord grants his ſcigpjoryy, reſerving. cent, the () Contra. Co. 
ſeizin before ſhall not be ſufficient eiae f it. 85 An if Litt. 347. (b). 


wholly a rent- 


R 
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them ſhall diſtrain, this is a_rent-ſeck for the one moiety, 
: and a rent-charge for the other moiety, becauſe the one has 
(4) Poſt $ 117: another benefit than his companion has. (4) And if a rent 
is granted for life, and afterwards by another deed the 
grantor releaſes to the grantee all his right in the rent, and 
if it he in arrear, that he and his heirs ſhall diſtrain for it, 
although the heir ſhall. habe it by diſtreſs, as it is adjudged 
in 8 H. 4. 18, yet the wife ſhall not be endowed thereof 
becauſe the diſtreſs does not alter the rent, but it is a rent. 
ſeck, and the diſtreſs is but a penalty, and beſides it is no 
(e) See Poſt & new rent which commences after his death. (e) For if: 
111. rent is granted for life, and by another deed the grantor 
grants to him that if the rent is behind he ſhall diſtrain, the 
remainder in fee, the remainder is void, for he did not take 
s. p. Co. an eſtate before upon which a remainder may enure. (/) 
Lirc. 147. (b). a rent is granted out of the manor of Dale, and if it be be. 
=: the top. hind, that he ſhall diſtrain in the manor of Sale, and the 
. grantee purchaſes parcel of the manor of Sale, the rent r- 
mains, and alfo he ſhall diſtrain in the reſidue, and yet the 

penalty was a thing againſt common right. 
85. If tenant in tail, where the remainder is over with 
warranty, recovetsin value, and dies before execution ſued, 
many are of opinion that he in remainder ſhall ſue execi- 
tion, if the tenant in tail dies without iſſue, becauſe he i 
privy.in eſtate. And if a ſeigniory is granted for life, re 
mainder in fee, by fine, and the tenant for life dies, he is 
remainder ſhall have a per que /ervitia, becauſe he is prin 
in eſtate. If a man recovers in value by warranty land i 
bdorough Engliſh, and dies, having two ſons, quere if th 
youngeſt ſon ſhall ſve execution, or if he ſhall have it anl 
enter upon the eldeſt after he has ſued execution theres 
But if the iſſue in tail recovers in a formedon, and befor 
execution he dies without iſſue, the donor ſhall not ente 
afterwards, nor hade execution. If tenant in tail diſco 
tinues, and dies, having a daughter, his wife enſcint withi 
ſon, and the daughter recovers in a formedon, and dia 
and the ſon is born afterwards, he ſhall not ſue executia 
nor enter. But if. the iſſue in tail recovers againſt the d 
continuee, and afterwards is attainted of felony, his iſs 
ſhall ſue execution, or enter, becauſe he is privy in eſtat 
although he 1s 1 in blood with regard to the inhet 
tance in fee-fimple, Tenant in tail recovers in value © 


6 voucher of the donor, 'and is attainted of felony, bis — 
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Malt not habe execution, cauſa patet. The continual claim 

of tenant for life enures to him in femainder. 

35. If a man makes à leafe for life, rendring rent for 
the firſt ſeven years, he ſhalf have an afhze for it, for it is 

adjudged in 7 EA. 3. to, that an action of debt does not lie 

kor the rent. But fee that debt does lie by Spelman, 28 H. 
8. Dyer 23. 4. . EO 
87. If a remainder Is appointed to the right heirs females 

of the body of J. S. who dies having a ſon and daughter, 


the remainder ſhall be void, becauſe the daughter cannot 


have it, inaſmuch as ſhe is not heir, although ſhe be a fe- 
male. But if land be given to one, and to his heirs females 
of his body, the female ſhall have it, although he has a ſon, 
fot ſhe inherits by the form of the gift, but in the other 
caſe ſhe would take by purchaſe, and the name of pur- 
chaſe is not ſufficient for her to take by, becauſe ſhe is 
+ not heir. And note that if J. S. has iſſue a daughter, 
who dies having iſſue a ſon, and a remainder is limited to 
the right heirs females of the body of J. S. the ſon ſhall have 
the remainder, becauſe he ſhall be as a purchaſer, but he 


ſhall not have the land by deſcent which was given to J. S. 


and to his heirs females of his body, cauſa patet, Vide per 
Newton 20 H. 6. 43. And if a man dies, having iſſue a 
ſon and a daughter, and land is given to the daughter and 
to her heirs females of the body of her father begotten, ſhe 
has not an eſtate-tail, but only for life, &c. cauſa qua 0 ohev 
Land is given to A. and to his heirs females, and for default 


of iſſue the remainder to his heirs males, and he has iſſue a 


female and a male, he ſhall never have the land clearly 


J. S. has iſſue a ſon and a daughter, and dies, the ſon has 


iſſue a daughter, and dies, a remainder is limited to the 
right heirs females of the body of J. S. the daughter of the 
fon ſhall have the whole. | | 

88. If two are diſſeized, and one of them releaſes to the 
diſſeizor all his right in the one moiety, all his right is ex- 
tin& in the whole, and yet his right was per my et fer tour 
the poſſeſſion, but inaſmuch as he hath releaſed all his right 
in the one moiety, which extends per my et per tout, this is 
the reaſon why, c. So if there are two diſſeizors, and 
one of the diſſeizees releaſes to one of the diſſeizors, the 
law is the ſame as in the caſe before, for he was ſeized per 
my et per tout : But if he had releaſed all his right to one of 
them, viz. in the moiety of the ſame one, Wc. and not in 
the moiety generally, the law ſeems to be otherwiſe, viz. 
that his right remaigs in the moiety of the other moicty. 

ParT1I. TR oo. | 89. If 


1131 


! 
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89. If the tenant. intermarcies with the ſeignioreſs, or if 
the ſcignioreſs takes an eſtate for life of the tenancy, and 
_ afterwards takes huſband, he ſhall not be tenant by the cur- 
teſy, becauſe the freehold of the tenancy was in ſuſpence, 
and then he cannot be tenant by the curteſy of ſuch reverſi- 
on: But if ſhe had taken an eſtate for years, or the tenant 
had been her ward, and afterwards ſhe had taken huſband, 
and had died during that eſtate, he ſhould have been te- 
nant by the curteſy, becauſe the freehold was not in ſuſ- 
pence, but the poſſeſſion for years on). 

90. If a woman is endowed of a manor, ſhe ſhall pay all 
ſervices to the heir as he pays over. 22 755 8 


91. If a recovery is had againſt one jointenant, who dies, 
his companion ſhall not avoid this recovery, becauſe the 
right was bound thereby; but he ſhall avoid charges, 
dowers, and recognizances, becauſe the poſſeſſion is only 
chargeable with them, and the right is not bound as in the 
other caſe. And if one jointenant in fee takes a leaſe for 
years by indenture of his own moiety from a ſtranger, the 
ſurvivor ſhall avoid it, as it ſeems. 1 5 . 
93. If an infant js forejudged, he ſhall be bound for ever 
thereby, and he has no remedy ; but if he makes a feoff- 
ment of a manor, and the feoffee is forejudged, yet the in- 
fant may enter into the manor, and diſtrain for the 
meſnalty: The diverſity is, becauſe in the one caſe he was 
party to the record, and in the other caſe the forejudger 
was againſt the feoffee, who had a defeaſible eſtate, fo that 
the forejudger under it ſhall be defeafible alſo. A recovery 
in waſte againſt an infant ſhall bind him, but a recovery in 
waſte againſt his grantee ſhall not bind him, becauſe the 
infant had an elder title. And a recovery in à ceſſavit 
againſt an infant ſhall bind him, but a recovery againſt his 
 feoffee will not conclude the infant, unleſs the title was 
upon a ce/ſavit before the feoffment, and then guere. If 
tenant in dower makes a feoffment, and the leſſor recovers 
in caſu proviſo, ſhe may enter upon him notwithſtanding 3 
5 is to be underſtood where the tenant in dower is an in- 
ant. | | : 

94. If two coparceners die before partition, having iſſues, 
and a ſtranger abates, the iſſues ſhall not join in a mortdan- 
ceftor, for the ſtatute of Glouceſter cap. 7. is only when one 
right deſcends to divers, but here every iſſue claims his 
right by his mother, ſo that a ſeveral. right deſcends to them, 
and conſequently the caſe is out of the ſtatute, and remains 

at the common law. And therefore if two coparceners ate 
| On 2 | Oo Nel diſſcized, 
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difſeized, their: iſſues ſhall not join in a writ of entry, but 
they ſhall have ſeveral writs in reſpe& of their ſeveral e 
as they ſhall have ſeveral formedons. And note that if one 
of them has cauſe to have writ of a gyel, and thefother to have 
a writ of beſayel, they ſhall not join, becauſe they have 
cauſe to have ſeveral writs, and this caſe is not remedied by 
the ſtatute. But where one is entitled to have à writ of 
mortdancęſtor, and the other to have a writ of aye/ or beſayel. 
there they ſhall join. But if none of them can have an aſ- 
ſize of mortdanceſſor, then no remedy is given by the ſta- 
tute, Which ſce for the better 2 Ed. 3. 34. Fitaberbert 
in Writ of Ayel. Contra 48 Ed. 3. 14. and 24 Ed. 3. 13. 
95. If a man has a ſeigniory, and marries the tenant, or 
has the tenancy by diſſeizin or by feoffment upon condition, 


he cannot grant the ſeigniory, and yet it is but in ſuſpence, 


. but inaſmuch as be hath as high an eſtate in the one as in 
b the other, he cannot grant it over, becauſe it is 4ncertain 
whether it ſhall ever be revived. But if he had the tenancy 
only for life or for years, then he might grant it ober, and 
it ſhould be good to take effect by diſtreſs after the determi- 
nation of the particular eſtate, - becauſe the fee was not in 
ſuſpence, but as great an eſtate as he had in the land was 
in ſuſpence, and no more, and then the ſcigniory might 
be granted over, not withſtanding it was not in poſſeſſion. 


er chaelmas or after the death of J. S. it may be granted 37. pl. a0. Bro. 
at over, and yet the party has it not in poſſeſſion. So may Grants 110. 
ry the lord grant his ſeigniory where the tenant is in ward to 3 
in him, or where the tenant has diſclaimed ; but if there is te- 46. b. 270. b. 
he nant for life of the tenancy, and the ſeigniory is granted to 5 Co. 124. b. 
vit him in fee, there he cannot grant it over, becauſe be never 3 ＋ 
his had poſſeſſion of it; but if he had once had poſſeſſion of it, ig po : 
yas and then it had come into ſuſpence by his taking an eſtate 1 Finch 3-9, 
If lor life, then he might have granted it over, and ſo is the 30. 3 Bac. 
ers diverſity. = | £ Shes tf 3 Poſt 
g 3 + 96. If the lord deviſes land to his villain, it ſeems that [4 14] 
in- he ſhall be infranchiſed againſt the heir, and yet he was a 

villain to the heir before the deviſe took effect, but inaſ- | 
ues, much as the father had power to infranchiſe him, he ſball 
lan- be infranchiſed before he is in by the father. As if one de- 


one livers an eſcrow of infranchiſement to A. to be delivered to 
his bis villain ſeven years after, and the lord dies, and aſter 
em, that the deed is delivered, this ſhall be a good infranchiſe- 
ains ment. So if a man makes a leaſe for life, remainder to the 
z are Wight beir of J. S. who has iſſue a ſon, who is a villain by 

eas F f 2 1 5 ceonfeſſien 


For if a leaſe for years is made to commence after Mi- . M. 2 


2 Ed. 4. | 


confeſſion to the feoffor, and the feoffor dies, and: after. 
wards J. S. dies, and the tenant for life dies, and the ſon 


28. P. Poſt 
frog. Co.Litt. attorney to the leſſor to make livery, who accordingly. doe: 


>. 


ſo, yet the leſſee for years ſhall not be ſaid a-difleizor, be- 


had a rent out of another fand, and was cęfuy que wt of the 
land, and entered, and made a feoffment, the rent was er- 


+ Contra Co. 
Litt. 52. as 


be by any poſſibility, - But in 34 Eliz. it was ruled in C 


 limited:to the firſt tenant; ſuch remainder had been good, 


inffanchiſed in the life of the feoffor, but now he ſhall: be 
ſaid to be in by him. So if a man deviſes. that his executon 
ſhall ſell his land, and they ſell it to one who was a villain 
to the teſtator, he ſhall. be manumiſed againſt the heir, for 


| ſhould not have avoided the livery made by himſelf. For 


But if the tenant deviſes that his lord ſhall make a feoffment 


himſelf, ſo that in conſtruQtion of law he did not enter only 
| "as ceſiuy que uſe, but his whole intereſt was adjudged to be 
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of J. S. enters, he ſhall be infranchiſed, and yet he was not 


he is in the Per by the teſtator. 


97. * If leſſee for life makes 2 feoffment, with a letter of 


ſo, yet he ſhall enter for the forfeiture, becauſe he did it a 
attorney to him who could make livery ; but if the leſſee had 
only been leſſee for years, it ſhould have been other xiſe, 
for then he could not have made livery, and then the leffor 


if tenant for years makes a feoffment, with a letter of at- 
torney to a ſtranger to make livery, who 'accordingly doe 


cauſe actual livery is not made by him, but the attorney 
only ſhall be ſaid. the diſſeizor; and fo in the other caſe the 
law would ſay that the leſſor ſhould not avoid the hivery. 


of the tenancy, and: he accordingly does fo, yet hi 
ſeigniory is not extinct, any more than a rent-charge ſhil 
be extind where the grantce makes livery of the land as at- 
torney to the tenant of the land, becauſe he does it as a ſer- 
vant and in right of another. But before the ſtatute, if one 


tin&, becauſe his feoffment was taken moſt ſtrongly againk 


gone. f So it leſſee for years makes livery as attorney t0 
the leſſor, it ſeems clearly that this is a furrender- of the 
term, otherwiſe the livery would be void, which it cannet 


to be no ſurrender, e 

98. If there is tenant pur auler vie, remainder to J. 8 
for his own life, and J. 8. releaſes to the leſſee, it ſeems 
that this releaſe is good, and enures by way of creation of 
an eſtate, for if a remainder for the life of J. S. had been 


for which reaſon inaſmuch as there is a ſufficient tenant for 
Hife and poſſeſſion upon which the releaſe may enure, i 
mall be good. But if the firſt leſſee had held for his pwn 


life, 
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lifes: then the releaſe had enured by way of: extinguiſhnent, 
and not by way of creation of an eſtate, becauſe the: farit 
eſtate was greater with regard to the leſſee, And if 2 leaſe 
is made for 40 years, the remainder for 10 years, and he in 
the remainder. releaſes to the leſſee for 40 years, he ſhall 
have it for 50 years, for the 40 years: could not have been 
conſumed if he in remainder had had 90 years, no more 
ſhall the 10 years, for one chattel cannot merge another 
.chattel, for it is as if leſſee for 40 years would make a leaſe 
for Io years, and afterwards would releaſe to the leſſee, now 
he have it for 40 years, and not for 30, casſa qua/upra. 
If a leaſe is made for years, remainder to A. for lite, re- 
mainder to B. for life, and B. releaſes to the leſſee, it ſeems 
learly that the releaſe is good, for there is ſufficient pri- 
vity between them, altho he has not the next eſtate, and 
he releaſe enures by way of creation of an eftate. But if 


des fee for years will releaſe to his leſſor, it is void, becauſe 
be- he leſſee for years is in poſſeſſion: So if the guardian will 
ney eleaſe to the heir, it is void, becauſe the guardian is in 
the oſſeſſion. If two diſſeizors make a leaſe for life, and the 
1. Niſſeizee releaſes to one of them, it ſeems that this ſhall 


nure to them both, becauſe of neceſſity it muſt enute to the 
ee for life, and conſequently to them in reverſion, and 
hat is, to two. And if tenant for life is difleized by two, 
ho are difſeized by another, and the leſſor releaſes to the 
ſt difſeizor,- now the firſt difſeizor may enter upon him, 
otwit hſtanding this releaſe, becauſe the entry of the re- 
aſor was taken away; but if his entry had been lawful, as 
the tenant for life had enfeoffed a ſtranger, who had 
en diſſeiged, and the leſſor had releaſed to the diſſeiaor, 
ze feoffee could not have entered, becauſe the entry of the 
leaſor, Who had title paramount, was lawful. As if a 
iſſeizor makes a leaſe for life, and the leſſee makes a 
offment in fee, and the diſſeizee releaſes to the feoffee, 
e leſſor, wiz the diſſeizor, cannot enter. But if the 
ir of the difleizor who is in by deſcent leaſes for life, and 
e lefſee makes a feoffment, and the diſſeizee releaſes to 
© ſeoffee, now the leſſor may well enter, becauſe the dif 
e cannot enter. And ſo in 9 H. 7.25. per Fincur, if 
diſfefdee enters upon a deſcent, and makes a feoffment 
» the heir who was in by deſcent N upon the 
fre ; but if in this and the caſes before he brings a writ 
right, he ſhall. be bar'd, as it ſeems by Liteletan cap. Re- 
s. If an infant leaſes for life, and the leſſee grants 
r his eſtate with warranty, and the infant brings a dum 
| | Fuit 


3 
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fuit infra ætatem, and the grantee, vis. the tenahi, 
vouches the grantor, who enters into the warranty, aud 
loſes, and the demandant releaſes to him and his bein, 
ſome think that the releaſe is void, becauſe he is tenant 
only to anſwer the action. But a releaſe' which enures 10 
enlarge an eſtate ſhall enure upon privity of eſtate ;' and 
therefore if after the tenant by the curteſy has granted over 

his eſtate a releaſe is madeto him in fee, it- is void, and yet 

an action of waſte ſhall be maintenable againſt him by the 
heir, and he ſhall attorn. And if tenant for life leaſes for year, 

or donee in tail makes a leaſe for his own life, and he who ha 

[ + 15 ] the fee-fimple confirms + the eſtate of the leſſee in fee, thi 
is void to enlarge the eſtate for want of privity ; but other. 
wiſe in the firſt caſe, viz. of a releaſe to the vouchee, for 
he has the poſſeſſion in law. And therefore if a leaſe i; 
made for life , and the firſt tenant for life dies, and before 
hy aire any entry made by him in the remainder the leſſor releaſe 
fer life, ſeem to to him in fee, this ſhall enure according to the words ; 0 
be wanting. in the firſt caſe it ſhall enure by way of creation of an eſtat 
to the vouchee. But in a writ of entry in the per if the 
tenant ' vouches him by whom, Cc. who enters into the 
warranty and the demandant releaſes to him, this envure 
hy way of extingurſhment to the tenant, and ſo is the & 
verſity. If a woman who has cauſe of dower releaſes to 
guardian in chivalry, this takes away her title and eſtate it 
the chattel of the guardian, viz. in his poſſeſſion, and th 
heir ſhall take advantage of it. But tenant for life cannd 
ſurrender to him in remainder for years, for in this caſe it 

has the freehold in poſſeſſion ; and ſo is the diverſity. I 

was ſaid that in the caſe of the dum fuit infra ætatem, it l 

had releaſed in tail, a greater eſtate had not paſſed, for 
though it does not appear by the dum fuit infra ætatem wi 
eſtate he claims, becauſe the writ is general, viz. th 
demiſed whil/! be was within age, &c. yet when he ente 
generally into the warranty, he ſhall not be ſaid to hart 

fee againſt the demandant, but the demandant may nt 
that he only made the demiſe for life. A releaſe made! 

the patron when the church js full ſhall not extinguiſh ? 
annuity, otherwiſe if it be made in time of vacation, 4 

is held in 21 H. 7. 41, a. but a releaſe to the ordinary f 
haps will not avail. Quere if a releaſe of the glebe mi 
to the patron in time of vacation be good. If tenant" 

life grants a rent-charge, a releaſe to him in reverſion " 

not extinguiſh it, as it ſeems, any more than a releaſe 

the granice to the tenant for life will extinguiſh 2 

7 ; : chart 
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charge granted by him in reverſion, quere inde. If the 
chargee in fee releaſes to the leſſor, ſhall this diſcharge the 
leſſee for life? Jt ſeems that it ſhall, but a grant thereof to 
him in reverſion ſhall not extinguiſh it againſt theleffee. ©. 7 
99. + If 1 grant to A. an annuity upon condition that he fcc like mat- 
ſhall promote me to a benefice within ſeyen years, within 27 be. L. 
which time I take a wife, and ſhe dies within the time, pet 9 
A. ſhall not be bound to promote me within the day, be- 

cauſe I who ought to take advantage of it was once diſabled, 

at which time A. had liberty to tender the benefice to me, 

and foraſmuch as I could not then take it, he ſhall be ex- 

cuſed from tendering it at that time, and therefore ſeeing 

that he might have tendered the benefice at the time of wy 

diſability, this ſhall countervail in law a tender and refuſal, 

in which caſe a refuſal once is a refuſal for ever. S0 if 1 

am bound to a woman to marry her at ſuch a day, and ſhe 

takes huſband, and the huſband: dies before the day, I am 

not bound to marry her. But if the perſon who is to be 

promoted or married is a firanger to the obligation, it is 

otherwiſe. And if I am bound to enfeoff the obligee be- 

fore ſuch a day, and before the day he accepts a leaſe for 

years, which expire before the day, yet I am not bound to 

enfeoff him. But if I am enfeoffed upon condition to en- 
feoff the obligee, and no day is limited, and he takes a 

leaſe, which is determined, yet I ought to enfeoff him, be- 

cauſe no day was limited on which it was to be done, fo that 
the feoffor was not diſabled before requeſt or intimation 

of his will, and then upon the requelt it is feafible, and 
not before ; but if a day had been limited, it had been 
otherwiſe. SOL SHES e F 
100. If the baſtard enters into the manor, and recovers 
in a ceſavit, ſome think that inaſmuch as the mulier- diſ- 


the mulier dies, his wife enſeint, and before the birth the 8 


in margine. | 


nion in all theſe caſes. (e) And if the baſtard dieb ſeized Lite 6 ag 


of land, his wife enſeint and before the birth the mulier en- 

ters, the iſſue of the baſtard,” when he is born, ſhall 99 Aer 
bound thereby, for by the dying ſeized on'Ys (a) without Aa 
deſcent to the iſſue, the right of entry of the malier was ea 
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nat taken; away. ; for if the diſſaizor dies without heir, the 
diſſeizee may enter upon the lord by eſcheat, ſa here. {If 
the baſtard pxi/ne enters into land in borougli-Kngliſh, ani 


dies ſeixed, and his iſſue enters, they 2 chat the right of 


the mulier ſhall be bound, for if the eldeſt ſon enters, and 

dies ſeized of land in borough-Engliſh, this deſaent ſhall 

not take away the entry of the youngeſt, any more than 

the entry and deſcent of the yeungeſt ſhall take away the 

entry of the eldeſt in land at the common law. But note that 

ſuch baſtard puiſu- is intended where the firſt wife, by whom 

| he had the mulier, dies, and then he has a baſtard, and 

(c) See Lit. afterwards: maxries the ſame woman, (e) far, as it ſeems, 
. 399 if a man marries the woman by whom he has a: baſtard, 


and ſhe dies, and afterwards be has a mulier by another 


wife, although they are not hy one and the ſame mother, 
yet ſuch baſtard ſhall gain the inheritance to his iſfue, if he 
dies without interruptions. and by the ſame reaſon ſhall the 
baſtard ' pxi/ne, &c. If the mulier ouſts the battard,' who 
recovers againſt . him, in aſſize, where the mulier pleads 
never. Keine, &c. and afterwards dies, this deſcent ſhall take 
away the right of the mulier, for the paſſeſſion which be 
had is abſolutely defeated, by the recovery in aſſize, for he 
ſhall have an aftize of moridancgſter or a ſeire fatias where 
ſuch poſſeſſion is removed; but otherwiſe it had been if he 
„co. Lit. had entered. / If the baſtard has iſſue, and dies in the 
2444. b. life of his father, his iſſue ſhall be in the ſame caſe, againſt 
: the mwher, as the father ſhould have been, if he dies ſcized 
= woithaut interruption, or à deſcent takes away the right of 
(e) Co.Litt. the mulier. (g) It was ſaid that the heir of the baſtard be- 
heir, ar againſt the lord by eſcheat, as well as againſt the 

% co. Litt. 35. mulier puiſus. So maxims are not taken fa very firifthy. 
b. 1 Finch 196. (þ) But dower ex afſenſo fratrit is not good, for the maxim 
wen 127. 18 of the aſſent of the 6 mother and father only. If the 
(5) oo. Latt. 35. iſſue of the baſtard is the firſt who enters, and i dies ſeia- 
b, r Finch 195. ed, his ifſue mall hold the land againſt the mulier, as well 
7 * 16 ] as the iſſue of the baſtard ſhall 4 hold it, where the baſtard 
* + * was the fiſt, who entered. And it is a maxim that aid ſhall 
1 be granted to make the ſon a knight, 1 the daugh- 
(4)8.P.Co.Lit'. ter, but it does not extend to the brother or ſiſter; and 2 
p wer ke man cannot have an ain guare fratrem et haredem | ceyit 
mulicr is bound ef abduxit. - (4) If the baſtard dies, and bis iſſue 'endows 
in this caſe, the wife of the baſtard, guære if the right of the maliar is 
m__ n bound, or if he may enter upon ber. But if the wiſe of a 
tenant in dow- common anceſtor. be. endowed, tbe deſcent of the 2111 


5 
er. 


ing in by deſcent ſhall gain the land againſt the collateral 
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all be to the mier, quiere ind 5 for U the ster bas ſuch 
brother of the halt = and aftcywards ſhe .endows the 
iſe of the common anteltor, quars to whom ſhall the re- 
rlion go; but if it be the wife of the brot her, it is other- 
mg and hare Ms ſeems that the ſiſter ſhall have: the rever- 


ine * . 15 


17 5 A men difſeines: his leſſee for life; ks 3 
akes a feoffmont to J. & to the uſe of the fame. leſſee ſor 
is life, remainder in tail to A. he in temainder dies, his 
ir being within age, and the tenant for life dies ſeized, ]. 
ſeizes the ward of the donee is tail, which ward refuſing | 
e marriage offcred/bim-by J. $ marries himſelf cllewbere, 

d J. $, brings a writ: of forfeitute of marriage. 1 


nd was before held by one hawk, now it ſeems that the 
rd mall have but one hawk, and yet, as it ſeems, they 
e not jointenants of the fee-fimple, which veſts ſeve 
them, but there ino apportionment in a moiety» But if 
leaſe is made for life of two acres, the remainder of the 
ne to A, in fee, the remainder of the other to B. Weben 
o the lord ſhall haue two -bawks. | - 

103. Land ia given for life, the e in fon to the 
igbi heirs af J. 8. who is dead, leaving a ſon, who dies 
ſthout iſfue, the remainder: ſhalb-defcend to che heir on 
be part of the father, and not to the heir on the part of 
he mother, becauſe this is a purchaſe to the ſon in manner 


ame, and it is as if land is given to a man and to his heirs 
n the part of the mother begotten, and his mother is then 
lead, and afterwards he. dies without iſſue; the heir on the 
an of the tat her ſhall havg the land, and (heir on the part 
the mother) by which he is named, are but words er 
eyance to make the land paſs to him. 
104. A man. makes a leaſe for life, and dies, kifnie 
on and a daughter by one venter, and a fon by | 
enter, the eldeſt ſon grant; the reverſian in tail, and the | 
enant attorns, and he dies, and: afterwards the grantee in 
ail dies without iſſue, and after that the tenant for life dies, 
0 the danke ws have dhe land, and not che N 
19 0 
Fenant in dower of an tao on grants a 
0J.8. and to his heirs, he dies, and his heir preſents him 
22 and afterwards the tenant. in dower dies, and 
er that the preſentee dies, and hls heir preſents, and is 
| diſturbed 


103. Land is given to two, and to the heir * their | 
vo bodies begotten, the remainder to the right heirs, which - 


$f the remainder had been. limited to the ſon in his own 


diſturbed by the heir of J. S. and he brings a 'quare in 
againſt him and wat aud ſhews the ſaid. 125 
ment for his title, and the heir of J. S. ſnews that the py 


ſentee was the anceſtor of the plaintif. 
tos. Tenant in tail leaſes for 40 years, rendring te 
and afterwards dies, and his heir ſuffers the leſſee to e. 
tinue two or three years after the death of the leſſor; 
then ouſts him, he has no remedy by action of debt or obe 
wiſe for the rent behind after the death of the tenant in uc 
any more than the leſſor hath for the arrears incur'd wif 
the breach of a condition, where he has not entered þ 
the condition broken; and it ſeems that he ſhall not havea 
aQion of account againſt him as bailiff of the land. 
(5) Lit. f. 346. 107. Although (6) Littleton ſays that a man cannot r 
See this con- ſerve rent but to the leſſor or to his heirs, yet if a nw 
firuQion 4 makes a leaſe, rendring rent to his (e) heir, it is void, f 
1 "he if it ſhould be good, then his heir ſnould take it as a ji 
Commentary Chaſer, and a ſtranger too. But Littleton is not ſo to hy 
thereupon. underſtood, but the disjunctive ſhall there be taken as 2 0 
0 Co. Lit. Pulative. For if a man enfeoffs one upon condition to 
99. b. 213. b. enfeoff him or his heirs before Eaſter, and before Eafter th 
Ante ſ. 38. ſeoffor dies, now the feoffee ought to make the feoffmei 
before requeſt, becauſe the heir is a ſtranger, for that ii 
condition was 1n:the-disjunQive. So the words of Lilli 
are not to be underſtood literally as above, for then the 
would be contrary to law. But the difference between th 
principal caſe and the other is this, the rent is not a cond 
tion, nor can it be reſerved to the deviſor, becauſe the den 
does not take effect until after his deat h, but where ther 
is reſerved to the heir, it ought to be reſerved to the lel 
-himſelf, and if it is not, it ſhall be voĩ e. 
108. A. being ſeized of lagd in ſocage deviſes it to 
ſtranger. upon condition in fee, and if the ſtranger brei 
the condition, that his executors ſhall ſell the land, it ſect 
that this deviſe, as to the executors, is void, and yet by 
c˖quity of the ſtatute a man may deviſe. that his executo 
ſuhall ſell his land, and that upon condition; and here 
appears that immediately upon the death of the deviſor i 
land ſhall be in the deviſee, and then the deviſe that hi 


1 


executors ſhall ſell is annexed only to the condition, i 
nothing deſcends to the heir but the condition, and it 151 
if one has a title of entry for a condition broken in {ar 
holden in ſocage, in which caſe ſuch deviſe is void, for tl 
heir may enter, if he will, for the breach of the conditio 
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and then when he enters, he ſhall-bold the land diſcharged N 
of all conditions made by his father after the firſt feoffment. 
So ſhall it be in the principal caſeee. Nele 


109. A diſſeizor having a wife makes a leaſe for life, te 
leſſee makes a leaſe to the wiſe for the life of the wife, ana 
the huſband accepts the deed and agrees to it, the diſſeia ee 
releaſes to the wife, the huſband dies, and the wife diſagrees © © 
to the leaſe, her leſſor enters, againſt whom ſhe: brings. a 

writ of dower. It was held clearly that if the diſſeizor han- 
ing a wife makes a leaſe to J. S. for life, who makes a leaſe 

to A. for life, and the diſfeizee releaſes. to A. the wife of 
the diſſeizor ſhall be endowed, for the releaſe does not 
countervail an entry and feoffment. But if the diſſeizor 

makes a releaſe for life, and the leſſee makes + a feoffn ent-. 
and the diſſeizee releaſes to the feoffee, this takes away the 1 
entry of the diſſeizor, for ſuch releaſe ſhall take away all 1 7 ] 
rights, but not titles, as condition or dower, and becauſe 
the diſſeizor had a right of entry, he cannot enter. But if 

the diſſeizor be diſſeized, and the diſſeizee releaſes to the 

ſecond diſſeizor, this takes away the dower of the firſt diſ- 

ſeizor's wife. But in the principal caſe ſupra the releaſe is 

clearly void, for by the leaſe made bythe leſſee to the wife 

the huſband had title to enter for the forfeiture, and 

then when he takes it by the wife, he ſhall be remitted, and 

although he agrees that the wife ſhall take the eſtate, yet 

that is no eſtoppel, any more than where the (a) leſſee 4 8. P. Ante 
makes a feoffment, and he in reverſion being his attorney f. 0 7. 
makes livery, in which caſe he may enter nevertheleſs for 

the forfeiture ; ſo is it here, and then if the huſband is re- 

mitted, there is no poſſeſſion in the wife upon which the 

releaſe can enure, for which reaſon ſne may then diſagree 

and have dowere:.: . 2rd heng tf 1113-23561 $01 | 
110. (% lf a condition is annexed to the land of a feme- () see 31 AF. 
covert or an infant, as the payment of D. which is not pl. 13. Fitz. 
done, by reaſon whereof an entry is made, the wife and the r . 
infant ſhall be bound thereby for ever. But if the wife n 4 
tenant for life, and the huſband makes a feoffment, and the Plowd. 375 (f). 
jeſſor enters, yet the wife ſhall have the land after the death 

of the huſband, ſo in the caſe of an infant ſuch forfeiture is 

voidable, for theſe are conditions in law, and an entry given 

for them ſhall not be of force for ever. So alſo it ſeems to 

be in the caſe of a forfeiture made by aid of a ſtranger in a 
præcipe quod: reddat, or by one who brings a quod ei d- 
and claims another eſtate: ſo that there is a diver 

tween a condition in law and a condition in deed: 


* 


\ 


— . 


\ 
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the condition is created: by ſtatute, and thereupon there i 
a recovery in a ſuit to which:the wife is party; | ſhe ſhall be 
 {-)Seeastoan bound by ſuch recovery, as in the caſe of (r) wſſavis, or 


erg” waſte; but if the condition-is given by a firanger, and there 
and che | 


y 


books is no recovery conſequent upon it, as in "cafe of (d) mort; 
there cited in main, then neither the wife nor the infant ſhall be bound 
the margiu. Rut there are ſome conditions in law by which both a wife 
n. and an infant ſhali be bound, as if an infant or the huſband 
24, at the top, breaks the condition which the law annexes to the of a 
park, or ſtewardſhip, or office, or liberty, this ſhall bind 
the eſtate for ever. Allo: there is another condition in lay 
of this nature, viz. if the goods of an infant are ſtolen, and 
fold in market overt, or if they be waived or ſtrayed, or if 
the ordinary preſents for lapſe to the advowſon of an infant, 
in all theſe caſes he ſhall be bound. So note the nature of 
| the condition which the law annexes to the thing. 5 
(0% Ante f. 84, 1 1 1. (e) A rent-ſeck is granted out of land to A. for life, 
and afterwards by another deed the grantor confirms his 
eſtate, and that if the rent be behind it ſhall be lawful for 
the grantee and his heirs to diſtrain for the ſame rent, the 
grantee takes a wife, and dies, it ſeems that his wife ſhall 

not have dower of the rent, and yet his heir ſhall have it 
deſcent, as it is adjudged in 8 H. 4. 18. for the rent - ſeck is 
not yet determined, but the nature of it ſtill remains, and 
the difireſ is but in nature of a penalty, and he ſhall have a 
fee in the rent-charge, but it ſhall be in him as a reverſion, 
and in no other manner, for he ſhall: not have two rents, 
and the firſt ſhalt not be extinct nor drowned.. As if a lord 
ol a manorgrants to A. the homage and-fealty of his tenants, 
ſaving to himſelf the rent, this is a rent-ſeck, and ſhall be 
| parcel ofthe manor, and if afterwards the tenant will grant 
to the lord that he and his heirs ſhall diſtrain for the ſame 
ront, yet the rent ſhall be always parceh of the manor, not- 
withſtanding this, and the diſtreſs ſhall be as a penalty; but 
if it was a rent- charge, it ſhould not be faid parcel of the 
manor, for then it ſhould be faid to commence now. And 
if the lord grants the rent of his tenant to A. for life, ſaving 
to himſelf the feigniory, and afterwards he grants the 
ſeigniory and the reverfion of the rent to the grantee, yet it 
ſnalt be called a rent-ſeck during the life of the grantee, and 
afterwards'it ſhall be called a rent - ſervice, for the reverſion 
of the rent which was a rent- ſervice cannot merge the free- 
Boldt of the rent which was of another nature; no more can 
the reverſion of the rent- charge merge the freehold of the 
rent · ſeck in the principal caſe. Nut in the laſt caſe if the 
15 | | grantee 
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erantee bad re- granted the rem - leck to che grantor who had 


the reverfion, it ſnould have enured as a ſurtender. Quer: 
hat is the diverſity where the revetſion comes to the ' free 
hold, and where the freehold comes to the reverſion ? So 
if one has a manor to which an advowfon is appendant, and 
he grants the advowſon to A. for life, and afterwards: en- 
feofts him of the manor 'with U ee 
freehold of the advowſon is not appendant, but if the granter 
of the advowſon had re- granted it to the grantor, it had 
been appendant. But if a man leaſes his manor for life, 
ſaving to himſeif the advowſon, and afterwards grants the 
reverſion of the manor together with the advot ,; it is clear 
that the advowſon ſhall never afterwards be appendant to 
the manor. /) If a man grants a rent out of two acres, //) Ante ſ. 84. 
and that if the rent be behind, he ſhall diſtrain in one of Co. Litt. 247. b. 
the acres, this is not a rent - charge in any part, becauſe the | 
diſtreſs is not limited in the whole land out of which the 
rent iſſues. If a man grants 205. out of his manor of Dale, 
and that it ſhall be lawful for the grantce and his heirs to 
diſtrain for thefe 205. and for other 20s. in the manor of 


Sale, the firſt 205,'area rent-feck, and the diſtreſs for them (8. P. Co. Litt 


is but a (g) penalty, and the other 207. are a *-rent-charge Mt bo 


rents. But if a man grants a rent out of the manor Ane 


Dale, and if it be behind that it ſhalt be lawful for the ee 
grantee and his heirs to diſtrain for it in the manor of Dale nnr fo 
and Sake, this ſeems to be a rent-charge in the manor” of necefüty forche 


nant for life of a ſeigniory, and he in the reverſion releaſes conſtruQion 
to the tenant of the land, yet it ſeems that he is tenant for of Ane ang 
life of the ſeigniory without any reverſion, 8 H. 6. 24. b. amount to a 
(b) If a rent is granted to a man out of land ſor the life of grant of a rent; 
J. S. and afterwards by another deed the grantor grants that Ir eg . 
if the rent be behind the grantee ſtrall diftram for it during there is aonecd 
his life, the rem ainder in fee, this is a good remainder, 1 18] 
lo be that the firſt crent be determined; but if the diſtreſs be f 
appointed for the life of J. 8. + or J. D. then the remainder Cm 
ls void, for there it is but a penalty, but in the other caſe cauſe they are 
Se 1 | | 5 mats 4d co iſſue out 
of the manar of Dale, for which reaſon the diſtreſs. in the manor of Sale ſhall only be a pe- 
balty, as to them. Aud when a man charges land with diſtreſs for the payment of a yearly 
lum of money, and does not expreſaly grant᷑ it out of any particular 9 this ever amoua 
(02 grant of a N out of the land in. which the diſtreſs is given. Litt. C. 221. 
60 See Ante {. * : . «Vs : £238 2 ; . 3 #4 j 
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iſſuing out of the manor of Sale, ſo that they are ſeveral * For bere the 


Dale, and a penalty in the manor of Sale. If there is te- law to make 


an cxprefolygrant- | 


x 


an eſtate is alſo given, altho' it is a penalty during the tim 
of the appointment of. the determination of the: firſt: rem 
If a rent of 205. is granted out of the manor of | Dale; an 
that it ſhall be lawful for the grantee and his heirs to diſtran 
for theſe 20s. and for other 20. in the manor of Dale aui 
Sale, now for the firſt 20s. this ſhall he a rent - charge in thi 
manor of Dale, and a penalty in the manor of Sale, ani 
for the other 205. it ſhall be a rent - charge in both the manor, 
If a rent is granted out of two acres, with diſtreſs in ont, 
and afterwards the other is recovered by an elder title, i 
ſeems that it ſhall be a rent-ſeck as it was before, for it can 
not now be a rent- charge, if it was a rent- ſeck before, if 
a rent reſerved upon a leaſe for life is granted over, and 
afterwards a recovery is had in waſte, yet the rent remain 
as if the lord grants the rent, reſerving to himſelf the ho 
mage, the rent remains after the eſcheat. And if the tc 
nant enfeoffs the lord upon condition, and the meſne grant 
the ſurpluſage of the rent which he has as a rent-ſeck, and 
attornment is had, and afterwards the condition is broken, 
yet it ſeems that the grantee ſhall retain the rent as a rent 
ſeck, and the tenant ſhall pay the remnant of the rent on) 
to the meſne. 5 E 
112. At lecture a diverſity was held, viz. that one fiſter 
being ſeignioreſs, to whom the tenancy is deſcended, ſhall 
not have the rent nor other charge before partition, but i 
ſhe had the tithe-corn, ſhe ſhall have them after ſeveranc 
from the nine parts beſore partition, becauſe they lie it 
prendre, and ſhe may make diviſion well enough with tht 
others, for the diviſion ſhall be made as tithes, and fe 
ſhall take them as parſon, and ſo in another capacity, 
ſhall it be if the parſon and another purchaſe jointly lat 
within the pariſh. If a woman has 20 cart-loads of eſtovei 
out of the wood of Dale, as appurtenant to her manor 
Dale, and afterwards the wood deſcends to her and her { 
ter, ſhe may take the eſtovers before partition. 
113. If the daughter recovers in value, by reaſon of ti 
warranty of the anceſtor, before the birth of the ſon, d 
ſon, when he is born, ſhall enter upon her into the lar 
_ recovered in value, for ſhe recovered it as heir, and it cam 
in lieu of the former land, and ſo ſhall be in the ſame de 
gree as the former land was, as a fecovery in value by . 
warranty on the part of the mother ſhall reſort to the hei 
on the part of the mother. So if after partition one parc 
ner recoversby a warranty of the anceſtor, becauſe the othe 
will not come in aid, the land ſhall be rateable, But if th 
 daughte 


— 


per has the land by, reaſon of (@).mortmains G- Cen- +.» 5. 

t to a raviſher, or 3 performed on her part, & 7. ( Poſt i 180. 

re the ſon born after ſhall not have it; ſo of a recovery (4) T.; Ed. 4. 
reaſon of a warranty made to the daughter herſelf. - . . 8 

114. The meſne grants the meſnalty upon condition that 36 (0). „ 

he grantee pays a certain ſum to the grantor or his heirs 95. a. 3 Co. 

ſuch a day, then he ſhall have fee, and before the day 6: b. 1 Leon. 
grantor is attainted of felony, and executed, it leems 25. * 

t the grantee ſhall have the Le. Firſt, it ſeems clearly; © 

t the fee ſhall- not be out of the grantor . preſently, but 

n the performance of the condition; but here the act of 

law, which is occaſioned by the act of the grantor, vis · 

the felony committed and the attainder thereupon, has 

de it impoſſible for the condition to be performed, and 

ſmuch as the condition cannot be performed either tothe 

ntor or to his heirs, becauſe he has no heir, and there 

jo folly or default in the grantee, he (hall not be preju- 

d thereby, but the law will conſtrue the condition to be 

ormed by him, and then the fee ſhall be diveſted out of 

lord, as it ſhall out of the perſon of the gtantor. But 

re the diverſity between this caſe and that of Ple/ington in 

f. 2. Fitz. Quid juris clamat 20. But if one jointenant 

es for five years, upon condition that if the leſſee does 

an act at ſuch a day, then he ſhall have the land for 

nty years, and before the day the jointenant dies, now 

condition ſhall be void, as to the ſurvivor; as if a huſ- 

d has 20 years in right of his wife, and grants 3 years 

ſuch condition, &c. and before the day the huſband 

the wife ſhall have the reſidue of the term, and ſhall 

dthe condition. Quære, for they claim in of a higher 

te, and fo ſhall avoid a condition as well as a charge. 

quere when the condition charges the poſſeſſion and the 

t; as if one jointenant or huſband mak«s a leaſe to 

mence at Michaelmas, and they die before the day, the 

ſhall not be avoided, for there the -poſſetiivhtathelt 

s preſently, but not in the other caſes. And therefore 

e leſſor for life dies, leaving two ſons by divers venters, i 

the eldeſt grants to the leſſee that he ſhall be diſpuniſn - 5 

for waſte, and dies without iſſue, the youngeſt ſhall. 

thitanding have an action of waſte, for the grant 

t to be by the eldeſt and his heirs, and the youngeſt is 

his heir, but claims by title paramount, viz. as imme 

heir to the father, and therefore. he ſhall avoid the. 

se granted out of the reverſion. If a rent-charge is 

| | 5 granted 


[t19] 


| reverſion dependant upon the eſtate of his companion » 


|, graited to commenee the day after the grambt is Atti 
Hk felony, here notwithſtanding the land is for cited byt 


attafnder, it ſeems that The rent-eharge is god. 
and the iſſue having a wife is bat'd in à formedon by f 


dowed of this rent, for the grant was void by the death 
the tenant in tail, and then the iſſue” had the poſſefſion 


the poſſeſſion out of the huſband. And if tenant for life 
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115. Tenant im tail of rent difcotitinoes' it With warty 


warranty with aſſets, yet it ſeems that his Wife Mall beg 


law, and might have diſtrained at his pleafure, and alt 
he has determined his pleafure, and has bar'd himſelf by 
which the law has given him, yet his wife ſhall not be pie 
dd SOT ERS TOI JST GR LOR 
116. A rent is granted in fee out of land in borough- 
gliſh and land at the common law, the grantee dies, l« 
ing two ſons, the eldeſt ſhall have the hole rent, for it 
not be apportioned when it is one entire rent, and then 
eldeſt, being heir at the common law, ſhall have the whal 
As an aſſize at the common law ſhall be maintenable of 
rent granted out of ancient-demeſn and out of other lat 
WCE7: Fr ezcorn, TUO TITTY 
+117. A leaſe for life is made, upon condition that if 
leſſor aliens the reverſion, then the leſſee ſhall have fee, i 
leſſor grants the reverſion by fine for life, it ſeems that i 
grantee ſhall have it for life, and the leſſee ſhall have 3 
executed after the eſtate of the grantee, and not befor 
yet if the condition had been that it the leffee pay 20, 
thall have fee, &c. it ſhould have diveſted the poſſeſhon i 
of the part of the grantee. Note the diverfity,  _ 
118. If two women diſſeize A. and one of them take 
huſband, and the diſſeizee releaſes to the huſband in fee, 
ſeems that this ſhall enure by way of extinguiſhment to be 
the women, for it ſhall not enure as an entry and feoffme 
ro one woman, becauſe ſhe is not privy to the deed, and 
an entry and feoffment to the huſband it ſhall not eny 
becauſe he is in by title, and if the releaſe had been made 
the other woman, it ſeems that it ſhould not have divelt 


difſcized by two, and he releaſes to one of them, this ſh 
enure to both, for if it ſhould enure to the one only, t 
ſhould it enure as an entry and grant of his eſtate, where 
the reverſion would be reſtored, which cannot be, nor e 
the one be diveſted of his part of the reverſion, nor have 1 


joined in the diſſeizin with him. And if he in the reverh 
had joined in the releaſe with the tenant for life, quere h 


1 4 * " - * 4 1 1 * 1 " N 4 
KA n * Amen N FI 
N * SIX * 


PLO PEN“ QUERIES. 

it ſhould have enured ? And if two diſſeizors make a feoff- 

ment, and take back an eſtate for life, a releaſe to one of 

mem ſhall enure to botbn. „„ 
119. A huſband having 20 years in right of his wife 

pays yeara:taa ſtranger, upon condition that the grantee 
all not grant over his term, and if he does, that the huſ- 

band his executors and aſſigus may enter, and afterwards 


ſeems clearly that the executors of the-huſband cannot enter, 


70 becauſe this is a condition annexed to the reverſion, and if 

al wy might enter, they would defeat the reverſion of the 
17 (ie, for it is clear that the wife ſhall have the reverſion of 
Pfei the term, and if they ſhould enter, they muſt be in the ſame 

3 caſe and condition their teſtator was, and he was ſeized of 

gh the whole land. in right of his wife, which the executor can- 


„not be. And therefore if I make a leaſe: for life, rendring 
it rent, and for default of payment a re- entry, and I grant the 
| reverſion to a: ſtranger, by the common law I cannot enter, 
m0 becauſe I cannot be ſeized in the ſame plight as I was before 
de Ame livery or leaſe made, for then I ſhould diveſt the rever- 
"fron out of my grantee, and defeat my own grant, which I 
cannot do. And therefore the eldeſt ſon cannot enter upon 


- 4 2 particular eſtate, where the reverſion is deſcended to the 
. WW youngeſt by the cuſtom of borough-Engliſh or a ſpecial tail, 
that or the heir on the part of the father, where the reverſion 
Neves to the heirs on the part of the mother, nor the execu- 
b 11 tor of one jointenant, -where the teſtator has made a leaſe 
fas for years upon ſuch condition, and dies, and the other ſur- 


ves, for then they would diveſt the reverſion out of the 
ther, which cannot be done. And in the principal caſe it 
tems that the wife eannot enter, for it ſeems that ſhe is not 
ivy to the condition, nor does ſhe claim under the eſtate 


the huſband, but by title above it, ſo that ſhe is not party 
ane ebe privity of the condition 3 as if one jointenant. grants 
ö part for years upon ſuch condition, the ſurvivor ſball 


ot take advantage of it, cauſa gua: ſupra And it is clear 


at the ſtatute of 32 H. 8. docs not extend to enable the wife 

or lie take advantage of this condition, becauſe ſhe is not the 
of 1 of the.. reverſion, nor comes in by privity of the 

0 N Bot it is elear that if the huſband had granted over 
"2 "WW" eſtate, viz, the whole 20 years, upon ſuch condition, or 


the father had made a feoffment in fee of the land afore- 
d in borough-Engliſh, he ſhould have entered, ſor there 
claims by the father, and under his eſtate, and inaſmuch 
$ he is heir by the. cuſtom, he ſhall enter by the common 


the huſband dies, and the leſſee grants over his term, it 
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law; ſo in the other like caſes. And others are of a Con- 
trary opinion, vi. that the condition is gone, as if à man 
makes a eaſe for years upon condition tf ſupra, and dies, 


leaving iſſue a ſon and a daughter by one venter, and a ſon 


by another venter, the eldeſt gets poſſeſſion of the rent, 
and dies, now the ſiſter ſnall have the reverſion, and the 
condition is gone, for ſhe is not heir. If a man gives land 
in tail which came on the part of the mother, rendrin 
rent, and dies without iſſue, the heir on the part of the 
mother ſhall have the rent with the reverſion, and why 
ſhall not ſhe as well have the condition? Some ſay that the 
rent is incident to the reverſion, and goes along with it in 
the grant of it, but the condition does not. And, it vat 
ſaid, if there are two diſſeizors, and one of them leaſes the 
moiety for years, rendring rent with re- entry for non-pay- 

ment, and the diſſeizee releaſes to the other who made no 
leaſe, it ſeems that he ſhall have the entire freehold in the 
whole land, and the leſſee ſhall not pay the rent to him, 
for he comes to the reverſion by title paramount, and not by 


(za) S. P. 26H. 8. any privity. (a) It was ſaid that if the executor brings 


7. pl. 33. Aubi- 1 ; N | ; 2 . —= . 
Je. But fte Jebt, and recovers, and before execution dies inteſtate, 


that the admi- whereby adminiſtration is commited of the goods of the 


. 
- 
- 


niftrator ſhall firſt teſtator, the adminiſtrator ſhall: not have execution, 
not nee execu- for there is no privity between him and the executor, and 
©. Bendl. 2, his power has relation antecedent to the teſtament; quam 
pl. 5. E. Bendl. amen, for it ſeems to me to the contrary, for the executor 
18, pl. 24 who is ſevered ſhalt have execution of. a thing recovered by 


73. 44 pls his companion, for his death abates the writ. In 38 Ed.. 


931. I And. 13. it was ſaid that if the ſeigniory is granted in tail, and 


23, Pl. 49. there is an alienation in mortmain, and the grantee in tail 


18 ” a. dies within the year without iſſue, the donor ſhall enter 3 


W. Jones 214, he in reverſion ſhould-do, for there is 22 in eſtate. 


246. March 9, the heir within age had endowed his mothe | 
* pl24-2Brownl: ſue gyght to have, the guardian in chivalry. could not have 


Felv. 33,83 120. (6) If I recover in aſſize, and 


mother of more than 


144. Noy 81, Th | $ g 
$2. Style 251, admeaſurement until the ſtatute of — mx: 3? 
te 


rwards am te- 


- 2 Saund. 149. diſſeized by him againſt whom, &c. and by another, I can- 
4 A 1 4 1 14 15 But. $4513 "7 = Ars not 


Jaciat and take execution upon a judgment aſter a verdict recovered by 


1 Sid. 29. 2 Sid, 


122. Cro. E. 


435. pl. 49. Cro. J. 4, 394. Cro. C. 167, 227, 437 "ASC 93 Finch 10. 2 Fineh i3. But if the 
Executor had ſu out execution, ir Fa the debt. fovied had died inteftate, then the ad- 


- miniſtrator de bonis non ſhould take advantage of this execution, becauſe, it is a thing veſted 


Hill. 12 Car. 2. B. R. Harriſon v. Bowden 1 Sid. 29. And now by t e ſtafute o 17 Car. 2, c. 
8. made perpetual by 1 Fac. 2. cap. 17. ſ. 5. an adminiſtrator de bonis' non may ſue out a ſore 
any (executor or- 
aſſize, be brought againſt 


miniſtrator. (̃ 6) 8. P. Poſt ſ. 126. Soif an A 
. 0 J the plaintiff recovers, and B. the 


and B. and A. is found the diſſeizor, and B. the tenant, an 


. tenant diſſeizes the plaintiff again, the pans ſhall have no rediſſeizin, but a poſt-diſſeizin, 


becauſe a rediſſeizin lies not but a 


him that was party to the former difſeizin, 2 ll 
417. Poſt ſ. 126. | 


4 
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; not have rediſſti zin, for the (e ſtatute gives the redifſeizin 
4 inſt the ſame perſon, & and it is a penal-ſtatute. ' So (-)Stat-Merton 
Ho coparceners'by record make partition of an advow- *? 
4 ſon, ſo that the eldeſt "firſt preſents, and aſterwards the | 

> youngeſt, and the eldeſt and a ſtranger preſent in the turn 117120 
q of the youngeſt,” the youngeſt mall net have a ſcire facigs 

| againſt them, for the ſtatute of (a) /eAminſter 2. gives it 8 
e againtt the perſon who is party tö the record, but In this (43. Fr. 2 
5 caſe ſhe may have a ſcire facias againſt the eldeſt only, and 3 

15 omit the other, -- But in the firſt caſe rediſſeizin does not 
in lie only againſt the rediſſeizor, for he may plead (5) join- (3) 2 loft. 83. 
a tenancy with ia ſtranger, but in the laſt cafe it is no plea 


he that another preſented” with her, for ſhe may have a quare 

15 impedit againſt both of them, or ſeveral actions, as a man | 

J may have for a treſpaſs done by two, ſo that the ſcire facias 8 

oa is maintenable againſt the one only. (e) So if the lord dif- Che e 

trains the tenant, and he fues a replevin, and afterwards diſtrains the 

by the lord diſtrains an ox of a ſtranger, and another ox of cattle m _ 

: the: tenant,” now the tenant ſhall have fecaption, (4) but if ee diſ- 

8 the lord had diſtrained again the cattle which the tenant trains the cat- 

= and a ſtranger had in common, no recaption ſhould lie, for os of pop — 

on. bey ought to join in action for the cattle laſt taken, and 8 he 
, the ſtranger cannot join in recaption. So if a commoner alone ſhall have 

has ſurcharged and is admeaſured, and afterwards he and à recaprion. 

another put in their cattle beyond the number, viz. each Wit pi fn. 


of them three, now ſuperoneration lies againſt the com- caption 13 


* moner; but if he and A ſtranger have ſurcharged before F- N. B. 71. i. 
* with cattle which they have in common, then the action 1 Finch 353. 
teil kale, for it does not ſie againſt them both, becauſe one of (Hr. N. B. 5a e 


them did not ſurcharge befofe, and it does not lie againſt But put te 
the other only, becauſe he alone did not ſurchar again. caſe = Sus 
If an abator makes a feoffment, and takes an eſtate back f the 
again to himſelf and another with warranty, they ſhall the cattle 
vouch, for it cannot be counterpleaded that both of them which the te- 
abated, H. 46, Ed. 3. 2. a. per perſay. If two coparceners fange, have 
make a compoſition to preſent by turn, and afterwards one in common, +; 
ff them and a'ſtranger preſents in the turn of the other, and afterwards 


not e e = e. 1 WAYS : . the cattle 
of now this puts her out of poſſeſſign, but. if the ſtranger dies, whicy belong 
ur ſo thit-ſhe has the whole b ſurvivorſhip, then ſhe is not ta the . 
veſted. ut of turn; this is 2 cunning cafe; ' Büt if the youngeſt Some, there 'tis 
1, cap. other and a ſtranger abate; and che ſtranger dies, now a 4 bar the 

a ſcire baer "I" ie . 1 7 5 14 9 n tenant ſhould 
ra WF. " {4anceftor does not lie, or if an abator makes a feoff ent, have a recap- 
int A. and takes back an eſtate to him and to another, and the tion, Ibid. 
wo "<5 now voucher does not lie for him, and yet before an 8 
nt. ze of morrdanceflor and voucher lay. If A. knowing juircre diferen- 
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goods to be ſtolen and B. buy them in market overt, and 
afterwards B. dies, now A. ſhall take all the goods, and 
the property was not altered at the beginning but only fa 
a moiety. If tenant in tail enfeoffs the donor and a ſtray 
ger, this is a diicontinuance for the whole, for the beneſt 
of the ſtranger ; but if the donor has the whole by ſurviror- 
ſhip, quere if the diſcontinuance is purged. - if the wik 
be plaintiff in replevin, the huſband and wife ſhall not hare 
| | ſecond deliverance, nor the executors, for the ſtatute of ( 

(e) Weſtm. 2. Veſiminſter 2. is, deliberet ei averia prius ei returnata. 
cap. 2. 121. If a man makes a feoffment with warranty to the 
feoffee his heirs and aſſigns, and he makes a feoffmen 
over, and the ſecond feoffee re-enfeoffs the firſt feoffee, he 
ſhalt vouch, for he may be aſſignee of his father, inaſmuch 
as he does not claim as heir. It was ſaid that the lord by 
F e.ſcheat, or mortmain, or of a villain, or he who enters fo 
1 | | conſent to a raviſher, ſhall not be called affignees ; but ye 


2 PPS Den no tH. =» of 


they ſhall rebut, for every one who comes in of anoth« WH th 
eſtate, if he comes in under the warranty, ſhall rebut, ot 
the caſe is in 45 Ed. 3. 18. But if he comes in by ſom it 
of a condition broken, which condition was before, or ai ar 
ſurvivor where the warranty was made to his companioy 
there he ſhall not rebut, or if it was made to the daughue, gr 
and afterwards a ſon is born, and he has the land, &c. ha 
122. If a leaſe. is made for years, and afterwards f a: 
leſſor makes a leaſe to another for life to commence alto fir 
| the term, this ſecond. leaſe is clearly void, although atton v 
ment is had, for there is no need of attornment, becauſe i to 
is not a grant of the reverſion, but it is void, inaſmuch all fio 
frechold cannot paſs out of the perſon of any one who hu tai 
greater eſtate, reſerving to himſelf an eſtate until the u the 
hold commences, for then he would have a mean eſa for 
which cannot be, and therefore the grant is void. S010 pri 
85 if the firſt eſtate was for life, and the ſecond alſo for life, not 
{f)8.P.admit- commence after the end of the firſt eſtate. (f). But if the hi giv 
— — 22 cond leaſe, be for years, it is otherwiſe, for that ſhall and 
g good to the leſſee, and in the mean time the leſſor 0 oth 
have the rent reſerved upon the firſt leaſe; and the tea tior 
thereof is, becauſe a leaſe for years is but a contract, vb or } 
a man ſhall have when the time of the promiſe con hav 
A | But it is not ſo with regard to a freehold, nor is that like Wl lefl 
þ the caſe of a leaſe for years upon condition to have a 4 reve 
1 | hald upon the performance of ſuch an ac, for there the ei que 


dition is annexed to an eſtate, viz. to the leaſe for years ; 
here there is no eſtate precedent to which a condition ml vit 
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be annexed; but a condition without an eſtate, which ſhall 

never gain, a freehold; and ſo is the'diverſity. (g) Note, if a 

man makes a leaſe for 10 years to commence at Michaetmas, (£/S.P.26H.f, 

and afterwards wakes a leaſe for 20 years to commence at —— N 

Eafter, the ſecond leaſe ſhall only be good for 10 years, Cro. E. 166 

although the firſt leſſee ſurrenders before, and within a day Pe Gewey, | 

afterwards the ſecond term commences, becauſe it was void 3 

for 10 years at firſt. (b) By the ſame reaſon if a man Exec. 231. : 

makes a leaſe for life, and afterwards makes a leaſe for years 

to commence preſently, the ſecond'leaſe ſhall be void, al- Ae ag 

though the firſt leſſee Get a day afterwards. If a leaſe for 8ed Contra p. 

years be made tocommence-at Eaſter, and before Eafter the 37 H. 8. Bro. 

jeſſee accepts another leaſe to commence preſently, if this e en 

ſhall be a ſurrender is the queſtion, but there cannot be a 43; (d) 1 2 

(i) ſurrender in deed before Eaſter. The heir aſſigns dower 155. a. Moor 

of the third part of a manor; and afterwards by deed gives — 2 E 

the two parts together toith the third part after the death Of. of Erec. 

of the tenant in dower, the third part paſſes preſently, as 230, 231. 

it is adjudged: Quære then the diverſity between this caſe ) 8. p. pol 

and the firſt. 21. 87th wt isn & a . 371. 2 | 
123. If a rent is granted in ſee out of land, and the 

grantee grants it over for years, the grantee for years ſhall 

have no remedy for if it be denied, for he ſhall not have 

a writ of annuity, becauſe that election is given only to the 

firſt grantee, and his heirs, and the election runs in privity, 

which is wanting in the ſecond grantee. If a rent incident 

to a reverſion is: granted to one for years, ſaving the rever- 

fon, the grantee has no remedy for the rent if it be de- [121 

tained, for he ſhall not have an-aQion of debt, although 2 

the leaſe out of which the rent was reſerved was for years, | 

for an action of debt is not maintenable but where there is 

privity, and that is wanting in the grantee, becauſe he has 

not the reverſion Which makes the ptivity. If rwo acres are 

given to J. S. babendum the one in fee, the other for lite, 

and J. S. gives over both the acres,” viz. the one in fee, the 

other for his own life, ſhall the ſecond feoffee have clec- 

tion? It ſeems clearly that if J. S. had done waſte in both, 

or had made a feoffment in fee of both, the leſſor might 

have entered into which he pleaſed. But ure how the 

leſſor ſhould -puniſh the waſte? Or if he had granted the 

reverſion of the one acre in certain, and J. S. had atiorned, 

quere what ſhould have paſſed thereby? If I give two acres, 

viz. the one in fee, the other for life, and the donee dies 

without heir, guære if the lord ſhall have eleQion of the 

acres? If a leaſe is made of two acres, the remainder * | 

oe: f t 0 


* 


* 


+ 


()S. P. Co. Litt. 
4 7 . b. 


(3)S.P. Co. Litt 
47. b. Plowd. 
434 (c) 


the one to A. the remainder of the other: to B. anti ĩt is nc 

certainly ſhewn in which of them the ſeveral remainden 

| ſhall be, he that firſt enters into, the. one after the death of 
the tenant for life ſhall have election. If land-is:leafedito 
5 _ "two, habendum the one acre in fee, the other ſor lite, 
rendripg rent, quære how the leſſor ſhall avow 2 but his exe 
cutor ſhall not have remedy by the ſtatute of 31 H. 8. 


* 
* 
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124. If tenant for life ſurrenders upon condition,- and af: 
terwards the leſſor takes a wife, and digs, and the wiſe h 
endowed againſt the heir: and afterwards the:tenant-for-life 


enters for the condition ge fe wife, and there. is nd 


default in the heir, yet the wiſe ſhall not have the reverſion 


of the land after the. entry of the tenant for life, for the 
freehold, which was the -cauſe. of the wife's dower, was 


clearly taken away by an elder title. So if the grandmother 
recovers dower againſt the mother, ſhe has taken away the 
whole eſtate-of the mother, inaſmudh as ſnhe recovers upon 
an elder title than the deſcent to the father, was; but if the 
father had been enfeoffed, it had been Stherwiſe. 80 (if 
the leſſor diſſeizes his tenant for liſe, and takes à wife, and 
dies, and the wife is endowed by the heir, and the tenant 


for life recovers, he has clearly taken away the dower of the 


wife, cauſa qua ſupra : And at the ſame time it was held, 
that if the leſſee for life had died before the wife had been 
endowed, ſhe ſhould not have recovered dower, for + then 
the heir had: been in and remitted to another freehold, 
which ſhould, have defeated the dower of, the mother; or it 
ſhe had been endowed, and afterwards the tenant for life 
had died, the heir ſhould have ouſted the | wife, becauſe the 
freehold of which ſhe had dower was defeated. Note, it was 
there held clearly (a) that if leſſee pur auter vic leaſes for 
20 years by indenture, and:afterwards purchaſes. the rever- 
ſion in fee, and cgſuy que vie dies, the —— the 


leſſee, notwithſtanding the years continues becauſe he has 


now a new eſtate, and he may confeſs and avoid the con- 
eluſion. (5) But if J. S. by indenture leaſes land for 


the leſſee may eſtop him, and he cannot confeſs and avoid 
the indenture as in the other caſe, becauſe he had no eſtate 
at the time of the leaſe. If the mother recovers dower 
againſt the ſon, and afterwards the grandmother recovers 


againſt the mother, and dies, it ſeems that the ſon ſhall 


enter, and not the mother; but if the dower of the mothet 
had been by the aſſignment of the heir, it had been _ 


in which, he has nothing, and afterwards! purchaſes the land, 
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vile, for he Hold e berg re- ed by hi s own affign- - 
ment.” 8 for. By the opip fon of fan the reverſion is 2 
not taken but of the mpther in the laÞ'caſe bur one, "i 
128, (9 A'than'falt not ir ag nd (e)8.P.Co.Litt, © | 
(d) relief or eſcuzge Aer, to Bim, pecauſe it id thing (7. b. 83. a. b. 
mixed in the realty,” but bis execttbrs Malt have an a Kiqn ( M. 5 H. 6. 
of debt for it, Alt he“ tfieir teſtatof Pad fo remedy but (e) dif- LOO 0 
tteſs. {7 80 the"lord mall Hôt habe Hebt for asd td marty Relief u. 32H. 
his daughter or to make his ſon"a kflight, but if he dies be- 8. Rot. 528. 
fore tlie Tame 18 Jevied, it ſeenis that the tenant ſhall be diſ- n 
/ I ee Andi: 
126. If one recovers in affize, and afterwards leaſes the 233. 
land for pe the" Wifſeizor, and he makes a feofftnient, . ; 
the'leffor ſhall not have tedifſeizin, for this is a dMeizin' hy 4 b. 
ſtatute," and the 'recovery beföre was of a dilleiziti'By the 
common law, Sd if tenant by ffatfite-merchant recovers ina # 
aſſize, and afterwards the reverſion comes to him, and he 
is difſeized again, he ſhall not haye redifſeizin, for the firſt 
eſtate is merged ; but if the firſt eftate had been for life, it 
had been otherwiſe, guete, If a ſeignioty is granted for 
years upon condition to have fee, and afterwards the fee 
is veſted by reaſon of the performance” of the condition, 
the arrearages due before ſeem to Be extinct, for the, term, is 
extinct. If one recovers, by 'affize an office at Wetminſter, 
and afterwards the 'court is renloved, to St. Albans, and there 
the party is diſſeized again, he ſhall not haye rediſfeizin, 
for how can it be tried per proximos ef primos juratores, &c. 
i aſſumptis ſerum cuftodibus corohd, '(eeing it is in another 
county, for wHich'reaſon the rediffeizin fails. And if a rent- 
ſervice is recoveted in aſſize, and afterwards it is become 2 
renit-ſeck, and à redifſeizin is made, tediſſeizin is main- 
enable, Tor ie z. ie fame tent, (g) And if upon © Biff in (very 
tail a rent is reſervet' for three years, and afterwards 20s. 154 (1). Pot 
annually, and ney three years he recovers by aflize, as En 1663r 
he well may, ant After the three years he diſtrains, and a eee 
reſcous is made, he Hall have a rediſſeizin. If two join- : 
tenants recover in aſſige, and afterwards one of them dies, 
or releaſes, and the other is rediſſeized, a rediſſcizin is 
maintenable; büt if there be two coparcehers, and they re- 
cover in aſſize, and afterwards one of them dies without iſ- 
ſue, or releaſes, and the other is redifſeized, ſhe ſhall, not 
have a redifſeizih but only for the mpiety, the reaſon where- 
of is apparent. (5) And if the firſt difſeizor and another (4) s. P. Ante 
make a redifleizin, no redifſeizin lies. (i) If a diſſeizor ſ. 20. 
makes a feoffment, and a recovery is had in aſſize * () S. P. 2 Inſt. 
| Ss the 417. 
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the diſſeizor and the tenant, and afterwards the tenant re- 
diſſeizes the recoveror, he ſhall have no rediſſeizin: See the 
ſtatute of Merton, tap. 3. which ſays, if the ſame difſeizr; 
all diſſeize the ſame 7 &c. which words are refer 
| to the diſſeizor himſelf, So if a recovery is had againſt the 
8 huſband by aſſize upon a diſſeizin + done by the wife before 
1722) the coverture, and afterwards they rediſſeize the recoverot, 
no rediſſeizin lies, for it appears by the aſſize (but guere of 
this) that the huſband was only named by reaſon of the co- 
verture. If one recovers in afhze againſt the pernor of x 
rent-ſervice, and afterwards he grants the homage, and 
makes it a rent-ſeck, and afterwards the pernor upon de- 
mand gets ſeizin again, it ſeems that no rediſſeizin lies, for 
now he ought to bring his aſſize alſo againſt the tenant of 
the land, inaſmych as it is a rent-ſeck, and he was not a 
diſſeizor before. But quere if the naming of him is other- 
wiſe than for form's ſake, and not as a difſeizor, If one 
recovers a ſeigniory in aſſize, and afterwards the tenancy 
eſcheats, and he is ouſted by the ſame diſſeizor, he hal 
not have a rediſſeizin; otherwiſe if it was parcel of the ma. 
nor. But if one jointenant is ſevered in aſſize, and the 
other recovers, and afterwards he who was ſevered enten, 
there. if he has the whole moiety by ſurvivorſhip, and is re- 
diſſeized, quere if he ſhall have a rediſſcizin ? . 
127. If a rent-charge is granted out of land in fee, the 
/ heir of the grantee ſhall have election to bring a writ of an. 
nuity, ſo ſhall the executor have eleQion, if the grant be 
for years, for they are privy, and repreſent the perſon f 
their teſtator. For if a man grants to another one of hi 
horſes, and the grantee dies before election, the executor 
ſhall chuſe; but if the donee had been outlawed, he ſhould 
not have forfeited any horſe, or if he had given all his goods, 
the donee ſhould have had no horſe, for there was no pro- 
perty in him before his election, which his executor ſhould 
make, and not the donee. If the huſband diſagrees to a 
remainder, it ſeems that the wife ſhall not have dower, 
otherwiſe if he diſagrees to a deſcent, If two acres are 
given, the one in tail, the other in fee, the heir of the 
donee ſhall make election which acre he will have in ſee. 
8 So election ſhall be given to the heir of a thing which is in · 
4 (%. cli ble, but not to the grantee or feoffee. (a) And in 
n the firſt caſe if the grantee dies, and his wife brings a writ 
4 2 of dower, it ſeems clearly that ſhe ſhall be endowed, and 
the heir cannot ſay that he will take it as an annuity, for 
this election ſhall be determined by the bringing of an act 
EY | 8 8 1 — 
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on, and not otherwiſe, wherefore ſhe ſhall recover dower. 
(3) And if ſhe has dower of the third part of a rent by ſuch | 
recovery, or by aſſignment of the heir, it ſeems clearly that (5) 5.P.Co.Litt 
the heir ſhall not have an annuity of the other two parts, for Oy 
his writ of annuity ought to be brought upon the deed, and 

tze writ ſhall be for the whole, or for no part, for it cannot 

be apportioned, becauſe by the bringing of the annuity he 

makes it a 1 perſonal, which cannot be apportioned. 

And therefore if the grantee has parcel of land charged by 
deſcent, he ſhall not have a writ of annuity for the whole 

or any part, cauſa qua ſupra, but his remedy is only to avow 

for the reſidue. So note that there is no apportionment of 

an annuity or thing perſonal. And therefore if a man has 

iſſue two daughters, and binds himſelf and his heirs in an 
obligation to the eldeſt daughter, and dies ſeized of land, 

and the executors are inſufficient, the obligation is diſ- 
charged. So if the ſon has the land of the father and the 

land of another in execution upon a ſtatute-merchant, and 

the father dies, ſo that the fee deſcends to the ſon, the 

whole execution is diſcharged ; and ne contribution lies for 

the feoffee, and therefore the whole execution is diſcharged 

where the conuſee purchaſes one parcel, and another pur- 

chaſes another parcel. And if a man is indebted to J. S. in 

20]. upon contract, and afterwards he makes him an obli- 

gation of 10J. of it, J. S. ſhall not have remedy for the 

other 104. for a contract cannot he ſevered. See the caſe in 

P. 3 H. 4. if a man binds himſelf and his heirs in 200. and 


1 of dies, and his executors have no more than 10. now it ſeems 

- his clearly that debt lies againſt the heir for the whole, for if he 

utor WW ſhould neceſſarily be driven to have execution againſt the 

ould executors, he ſhould only have that which they have, and 

20ds, be ſhould not have an action againſt the heir for the reſidue, 

pro- for his action ſhall not be apportioned. (c) If the obligor (c) see the con- 
ould in 20% having goods to the value of 10. only, makes the trary Plowd. 

to 2 Nobligee his executor, and dies, and he proves the teſtament, pe eh : 
wer, be may retain this 10/. as part of the duty, and for the re- ,, 7 
are ſidue have an action of debt againſt the heir: So note an Orph.Leg.115, 
f the Napportionment of a duty by the act of the law. But if one . 3. 19957 7. 
x fee. {recovers againſt the executors, and they have only aſſets ments, 97.458. 


for part, he ſhall not charge the heir for the reſidue. Note, 3 Danv. Abr. 
f two jointenants grant a rent-charge, with proviſo that the 587- pl. 4. Vin. 
rantee ſhall not charge the perſon of one of them by writ Abr.tit Exeeu- 


„and ff annuity, it ſeems that he ſhall not charge the other, If > 
y, for WP man makes a leaſe of two acres, rendring rent for years, 
act: nd grants the reverſion of the one acre, it ſeems that the 

On; 15 rent 
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rent ſhall be apportioned, for as the contract is made in ref 
pect of the reverſion, ſo ſhall it be ſevered in reſpe&' of thi 


reverſion. If a man makes a leaſe of two aeres, rendriny 
rent upon condition, and if the condition is broken, tha 


he ſhall re- enter into one of the acres, and he according) 
docs ſo, it ſeems in reaſon that the rent ſhalt be apportion. 
ed; and ſo if the condition had been that he ſhould have 


fee in one of the acres, which he accordingly has, the rent 


ſhall be apportioned- And if a manor, which is 107. in de 
mein, and 101. in ſervices, is leaſed, rendring 201. rent, 


there if the tenants will not attorn, he ſhall but pay 100 


Tent, becauſe he has no remedy to compel them to attorn; 
and it is not like to the caſe where I leaſe two acres, in the 
one of which I have nothing, rendring 25. there the rent iz 
iſſuing out of the one only, becauſe I had no title nor inte 
reſt in the other, whereas he had in the ſervices; and fo he 
might confeis' and avoid the leaſe. And if a man leaſes land 
and ſheep for 20 years, rendring rent, and the ſheep ot 
land are evicted, the rent ſhall be apportioned z but it the 


leaſe had been for life, it had been otherwiſe, for there the 


rent is a freehold, which cannot iſſue out of a thing perſ- 
nal, but in the other caſe it is but a contract, for which an 
action of debt lies, which action is not grounded upon a 
thing perfonal. But if I have a leaſe for 20 years, which [ 


; grant over with ſtoek of chattels, rendring rent, by inden- 


11231 


ture, and if the rent be behind, that I ſhall'diſtrain, then 
if the ſtock be recovered, the rent ſhall not be apportioned, 
for before my recovery the remedy was by diſtreſs and ayon- 
ry, and not + by an action of debt, for then no ad ion d 
debt lay, ergo no apportionment for a chattel deveſted. | 
the ſeigniory deſcends to the tenant and his ſiſter, or if the 
tenancy deſcends to the ſeignioreſs and her ſiſter, ſhe ſhall 
not have relief, &c. | | | i 


128. Land is given to A. and B. and to the heirs of theit 


bodies, and afterwards they accept a confirmation of the 
leſſor or donor in fee, and make a leaſe for life to C. 1 
mainder of the whole to A. B. dies without iſſue, C. dies, 


and A. enters, and the collateral heir of B. ouſts him of 


the moiety, and A. brings afſize. © 7 
129. The huſband makes a feoffment of the land of his 
wife upon condition, the wife brings a cui in vita, and it 


'bared, afterwards the condition is broken, and the heir of 


the huſband enters, and the wife ouſts him, and afterwards 


the heir brings forger of falſe deeds againſt the feoffee for 
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forgery of releaſe of the, condition before the condition 


ot Hoe en 
130. If mais bound'to'A; an 201. to 85 ol. to J. 8. 

and he releaſes to Ja S. 200. which he owes him, it ſeems 

j that this is no perfofmance of the condition.” for it ought to 

1 be à payment: ĩn fact. And therefore if one is bound to re- 

, leaſe his rent-charge which he has in the manor of Dale, 

ad he purchaſes an acre of the manor, now the whole rent 

* is extinct, but yet the condition is not performed, for it 

t ought-to be 2 releaſe indeed. But if am bound to in- 

e franchiſe my villain, and I bring an action againſt him, 

dere I. have performed the condition, for this word (in- 


| rancbiſe) ſhall be referted to a generality, viz. to all manner 
on as well = to deeds of . — — 
te. o if Lam bound to difcharge an obligation in which Lam 
be bound to A. and I purchaſe the manor to which A. is a vil- 
n lain regardant, this is a performante of the condition, for 
the word (diſcbarge)is N word, and is referred to all 
the manner of diſchatges, If I am enftoffed upon condition 
the chat 1 ſhall not alien te J. S. and I ſuffer a feint recovery to 


him, or if I ceſs, ſo that he being my lord recovers in a 
ceſſavit, or if I acknowledge myſtelf to be his villain, by 
reaſon whereof she enters, or if I make a feoffment with 
ratranty, ſo that it his fand is recovered by him in value, 1 


den- have not broken the coriditson, for it extends only to an 
here ip lienation indeed. Note, If I make a gift in tail, upon 
ned, condition that theidonee ſnall not ſuffer a feint recovery un- 
von- cls it be to the benefit of his iſſues, and afterwards in a 
on eint writ he vouches, and a recovery is had againſt him, 
. Ind he recovers in value, and has exceution, and that is to 
# the be juſt value only the condition! is not broken. And 


Note that a recovery in value againſt a ſtranger is upon re- 
eaſe, the reaſon is, bętauſe· the land recovered in value is 


* their Without condition and ſo to their benefit; quære. But 
of the e, if the donor hdd been vouched, it feems clear that he 
C. ould not have! entered, for when he is vouched, and 
dies ade: a party tothe breach of the condition, he ſhall not 
im y that the action is feint,' and it ſeems that he cannot 


niet into the warranty faving the condition which Is not 


of his roken, for it is but a poſſibility ; but if he had an action 
and is I title of entry, this ought to be and might be ſaved, 6 Ed. 


heir ai 11. Fitz. Counirrplra de garranty 18. | 

cards 131. A feoffment is made to the ' uſe of J. S. and after- 

Fee for Nerds to the uſe of the febffor and his heirs, the feoffor dies, | 

forgery MF iſſue be within age, he ſhall be in ward, for the fee is 
be Wes 1 55 


Pe 


'PLOWDEN'S' QUARFES.: 


not in him as a remainder,' but the limitation of the uſe to 
the feoffor in fee is merely void, becauſe the law would 


have ſaid as much if nothing had been ſpoken: of it by the 


party; for if a man makes a leaſe for life, remainder to 


himſelf in fee, this is in him as a reverſion, ſo in the other 


caſe. But if a feoffment is made upon condition to enfeoff J. 


S. who refuſes, c. the feoffor may enter, becauſe there is no 


intent that the feoffee ſhould ever have the fee to his own 


uſe : But if the condition was, to make a gift in tail to q. S. 
who refuſes, c. now the feoffee ſhall have the land to 
himſelf in fee, becauſe the intent of the feoffor was ſuch, 
for inaſmuch as the feoffee was to make a gift in tail, and 
to execute livery, this was a ſufficient eauſe for the lau to 
intend that he ſhould have the fee in recompence for his 
labour, but in the other caſe he is put to no ſuch trouble, 
and ſo there is no conſideration for which it may be intend- 
ed that he ſhould have the fee to his own uſe after the tail 
determined, but that it ſhould be to the uſe of the feoffor 
only. But if the feoffment had been to the uſe of the 
feoffor for life, then it ſeems that the feoffee ſhould have had 
the fee-fimple to his own uſe, for when the feoffor has re- 


| ſerved and created a uſe to himſelf during his life, the law 


8. P. Ante 
L 39. 


418. P. Ante 
ſ. 39. 


ſays that he ſhall not have more than he has reſerved, nor 
ſor a longer time than he has appoined it, ſo that by his 
own words he has excluded himſelf; of that which the Jaw 


would have given him, if he had appointed a particular 


eſtate in the uſe to another, wit hout ſaying any thing of 
the fee. * As if a man makes a leaſe; for life, reſerving 
rent, and does not ſay to whom, nor how long it hall con- 
tinue, he ſhall have it to him and to bis heirs during the 
eſtate for life, but if he had reſerved it to himſelf during 
his life, he ſhould not have had it longer. Others are oſ a 
contrary opinion in the principal caſe, vix. that he ſhall not 
have it as a remainder; for if a man makes a feoffment 
without conſideration, it is clear that the feoffor ſhall have 
the uſe in fee, but if he appoints any uſe, there ſhall be no 
ot her uſe made by the law but only that which is appointed. 
For if a man makes a feoffment to the uſe of J. 8. for life, 
and afterwards to the uſe of the feoffor in tail, it is clear 
that this tail is good, ergo he had no fee in the uſe before, 
for if ſo, then he could not give himſelt a leſſer eſtate. 
Vide 26 H. 8. 5. And in the caſe of. Bucknam, 28 H. 8. 
Dyer 10, the feoffees to the uſe of Bucinam in. fee at his 
requeſt made a feoffment over to the uſe of Bucinam and 
his wife, and the heirs of Buctnam, who died, and it wa- 


adjudged 
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adjudged that his heir ſhould be in ward, for there was a re- 
yerſion of the uſe in Bucknam,' and not a remainder, for it 
was the ſame uſe which was in efſe before, and Bucknam 
ſhould have had uſe if nothing had been ſpoken of it, be- 
cauſe the ſecond feoffees had notice of the uſe 3 but in the 
firſt caſe there is no reverſion of the uſe, for a reverſion is 


a remnant of an eſtate which was in eſſe before the creation 


of the particular eſtate, but there the uſe in fee was not in 
eſſ before the partieular uſe was made. Note that f in Aiit- 
ord's caſe anno 31 Eliz. B. R. it was ruled to be a reverſion 
and not a remainder, upon the argument of Popham. 

132. If land is iven to huſband and wife, and to the 
heirs of the body of: the huſband, remainder to*the huſband 


and wife in ſpecial tail, and the huſband dies without iſſue, 
and the wife keeps herſelf in, it ſeems that ſhe ſhall be 


puniſhed for waſte, for the remainder in ſpecial tail is void, 
becauſe it was not poſſible for any iſſue to be begotten which 


could inherit the ſpecial tail for as long as the huſband had 
iſſue, it ſhould inherit by force of the general tail, and if 
the huſband died without iſſue, then the ſpecial tail could 


not take effect, becauſe. the iſſue inheritable to the ſecond 
tail muſt be begotten by the huſband, ſo that the greater 
eſtate-tail, viz. the general tail, has clearly fruſtrated the 
ſpecial tail. As if a man makes a leaſe for the life of the 
leſſee, remainder to the leſſee for the life of J. S. the re- 
mainder is void. So if a leaſe is made for life, rendring 
rent, and the reverſion is granted to the ſame leſſee for his 
life, it ſeems that the grant is void, and he ſhall pay the 
rent; but if the grant of the reverſion had been to another 


for the life of the leſſee, it ſeems that it would have been 


good, for he ſhould have had the rent, and ſhould have 
taken a. ſurrender without livery. If tenant for years pur- 


chaſes the eſtate of the grantee for life, the chattel is merg- 


ed, but if tenant for life purchaſes the eſtate. of the grantee 


for years, the chattel remains, and the tenant for life ſhall 

be diſcharged of the rent reſerved upon the leaſe for life 

during the years. FFC 
133. Land is given in tail to the heirs males of the body 


females of his body, then the donor ſhall enter, it ſeems 
that this is a void condition, becauſe he cannot have an 
heir female whilſt. he has an iſſue male, for during that 


time ſhe ſhall not be called heir. (4) For if J. S. has iſſue 


a ſon and a daughter, and dies, and land is given to one 


for life, remainder to the right heirs. females of the . 


of the donee, upon condition that if he dies without heits 


(a) Co. Lit. 
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of J. $»begotten; this is a void remai nder; becauſe there i; | 
no ſuch perſon. () Butif land is. given te aman and tio 


6) Litt. . 22. his heirs females of his body, Me and he has iſſue à make 
and female, there the female ſhall inherit, for the divert 
appears. So in the principal caſe the condition:is void; bat 

i the condition had beew that if he died without iffac\ſe 

(e) co. Litt. male, then, &c. it had{been;otherwiſe<: (&)'Tt land is given 


377-3 to a man and to his heirs males of his Body, remainder to 


; his heirs females of his body, the daujghter: of: his ſon-ſhall 
(4) Co, Litt. not have the land, as it:ſcems.. (d) So if land is given tod 
377. 4. man, habendum to him and to the heirs males of his b 

and to him and his heirs females of his body, he ſhall have 

|: it as a remainder, guære tamen, and the daughter of the fot 
(e) Litt. ſ. 719. ſhall inherit, for, in the laſt caſe: but one, Eittiaton (e) ſays 
© that the warranty of the father ſhall be lineal to the davgh- 
ter; and if both had been in ſpecial tail, and his wife had 

died, he having iſſue a female only, the ſeoond eſtate / tail 

ſhould be executed, and he not tenant aſten poſſtbility. if 

land is given to a man and to his heiss males. of his body, 

and to his heirs females of his body, it ſeems that if he has 

iſſue a male and a female, they ſhall take by moieties ſeve- 

rally by deſcent. So if a woman has three ſons by ſeveral 
We and land is given to her and to her heirs of the 
bodies of the firſt and ſecond. huſband. begotten, the two 
ſons ſhall take ſeverally by moieties, as it ſeems, and yet 
there was but one eſtate in the wife. Ifta man gives land 
in frank-marriage with his daughter, and alſo with another 
woman who is his couſin, to one man, they ſhall take by 
moieties, viz. they ſhall: all be jointenants, and the man 
and his wife ſhall have an eſtate-tail in the one moiety, and 
the man and his other wife ſhall have an eſtate- tail in the 


- 


other moiety. „„ Wy Ts: 5 
YM. Ed 4. 134. If a man grants to another 20s. or a robe yearly 
36. b. 37. a. at the feaſt of Zaſter, there at the day or before the day it 
1 89. ſhall be in the election of the * grantor to pay which of 
M. 13 Ed. 4, them he will, becauſe the thing has continuance, and if an 
4. b. Bro. Pette obligation be made for the ſame, the obligor ſhall have elee- 
260. 3 * mal tion after the my (g) But if a man grants to another out 
Plowd. 13 (F. of his wood 20 loads of wood or 20 oaks yearly at the feaſt 
Co Lit. 145. a. of Chriſimas, there after the day and alſo at the day it ſeems 
3 3. to beat the election of the grantee to take the one or the 
8 other, notwithſtanding it is a thing of continuance 
Preced. 21. it lies in prendre, in which eaſe the grantor has nothing to 
ebe ee 51 — — FE ſubſe- 
it is (the pr w | ich , and by :, 
— mater — plainly —— — of — * C) Nr. Co. Litt. 
145. a. 2 Co. 37. a. 9 „ | | 
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do: So that there is a diverſity between a thing which con- 5 
fiſts in payment and in 22 13 Ed. 4. 4. 6. (5) If a (5)S.P.Co.Litt 
leaſe is made for life, reſerving a rent or a robe, at the day 145. . 2 Co. 
it ſhall be in the election of the leſſee to pay which he will, 
and after the day it ſhall be in the election of the leſſor to 
have which he will. 160k £3] Err Age 

135. Land is gi 


iven to huſband and wife, and to the heirs 
of the huſband, he makes a feoffment with warranty, and 
dies, the wife brings a cui in vita, and the feoffee vouches, 
and recovers in value by reaſon of the ſaid warranty, it 
ſcems that after the death of the wife he ſhall vouch again 1 
by reaſon of the warranty aforeſaid. So if the wife brings | q 
a writ of dower, and the feoffee vouches by reaſon of the Z 
warranty, after the death of the wife he 'ſhall vouch again 
by reaſon of the warranty, becauſe the voucher and reco- 
very in value was only in reſpect of the freehold ; but if he 
had once recovered in value a fee-fimple, he ſhould never 
vouch by reaſon of the firſt warranty, for he has the effect 
of it, and alſo the warranty is gone with the eſtate. But if 
a tenant in frank-marriage recovers in value, he ſhall vouch 
again, as it ſeems, otherwiſe it is of tenant for life. 
enant in tail to the heirs females, remainder to him in 
fee, makes a feoffment with warranty, and dies, the heir 
female recovers, and the feoffee recovers over in value, he 
ſhall vouch again after the tail is expired, by reaſon of the 
firſt warranty. LY Ee e ins 
136. If there be tenant for life of three acres, and the 
reverſion of them is granted, and the tenant for life ſur- 
renders one acre to the grantee, he ſhall be ſeized of this 
acre in fee, and this ſhall countervail an attornment in this 
acre, and in no more, becauſe it is but an attornment in 1 
law: But if he had attorned for the one acre by parol, this had ; 0 
been an attornment 4 for the whole, for if he had attorned [+ 25 1 
to one grantee, this had been an attornment to both, as if 
the lord takes cogniſance of one feoffee, thereby he takes 
cogniſance of all. And if there is lord and tenant, and the 
lord grants his ſeigniory, and the tenant enfeoffs the 
grantee of one acre, the ſeigniory is extinct as to this. And 
it ſeems that if a man brings a quid juris clamat, to have at · 
tornment of three acres, and pending the writ he enters 
_ one of the acres, he has not abated his writ for the re- 
ue. | wo „ e e ee e 
137. The diſſeizee dies, leaving a ſon and a daughter by 
one venter, and a ſon by another venter, the fon enters 
upon the heir of the diſſeizor who is in by deſcent, and dies 
| without 
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without iſſue, and the daughter enters, it ſeems clearly thy 
ſhe is not remitted, becauſe ſhe is not heir to the father, 
and here the poſſeſſion of the. brother was no ſuch poſſeſſion 
as made the ſiſter to be heir, becauſe it was by wrong, for 
which reaſon it ſeems that the youngeſt ſon ſhall have an 
action againſt her. Ifa man makes a leaſe for life, and dies, 
and the eldeſt ſon grants the reverſion in tail, and dies 


without iſſue, and the grantee dies without iſſue, it ſeems 


that the ſiſter ſhall have the reverſion, and not the youngeſt 
ſon, for the reverſion in fee is now expectant upon the [aſt 
eſtate, and the heir of the brother ſhall have it, becauſe he 
made the laſt eſtate. Arid if a man has iſſue a ſon and a 
daughter by one venter, and a ſon by another venter, and 
dics ſeized, and the eldeſt enters, and makes a leaſe for life, 
and the wife of the father recovers dower againſt the leſſee, 
and the ſon dies, the daughter ſhall have the reverſion, and 
not the youngeſt ſon, cauſa qua . : But if the tenant 


for life dies after the death of the ſon, and during the life of 
the tenant in dower, then guere who ſhall have the rever- 


fion, the ſon or the daughter? And if a man makes 2 


| leaſe for life, and has iſſue a ſon and a daughter by one 
venter, and a ſon by another venter, and dies, and the 


ſon diſſcizes the tenant for life, and dies, and afterwards 
the tenant for life dies, the youngeſt ſon ſhall have the land 
from the daughter, which caſe is put in the Book of Aſſau, 
and the principal caſe there is, if the eldeſt fon endows his 
mother, and dies, fhall the youngeſt ſon, or the collateral 
heir of the eldeſt, have the land after the death of the tenant 


in dower ? And it ſeems that if the tenant holds of the 


meſne by 10s. who holds over by 5s. and the lord grants his 


ſeigniory to the tenant in fee upon condition, and after- 
wards the meſne dies, leaving a ſon and a daughter by one 


venter, and a ſon by another venter, and the ſon is ſeized 


of the 5 and dies without iſſue, and the ſiſter ha 
it, and afterwards the lord has his ſeigniory again by reaſon 


of the condition broken, in this caſe the ſiſter ſhall hold the 


58. and the youngeſt ſon ſhall have the entire ſeigniory, and 


the reſidue of the rent. Quære bene inde. 


138. J. S. dies, leaving iſſue two daughters, and the 


one is attainted of felony, and a leaſe is made for life, te- 


mainder to the right heirs of J. S. it ſeems that the other 
daughter ſhall take nothing in the remainder, becauſe ſhe 
who is attainted is alive. For if J. S. has a ſon, and dies, 
and the ſon is attainted of felony, and a leaſe is made ſot 
life, remainder to the right heirs of J. S. this 2 ; 

; 87 | | Cleary 
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PLOWDEN'S QUARI E 8. | 
clearly void, and the fee continues in the perſon. of the leſ- 
ſor, for he has appointed the remainder to one who, is not 
in rerum natura; and then for the ſame reaſon that the re- 
mainder is void in this caſe, it is alſo void in the firſt, for 
one of the daughters alone is not heir, and the remainder 
cannot be divided into moieties, for the other daughter ſhall 
either take the whole remainder or no part of it, and the 
daughter who is attdinted cannot be called the moiety of the 
heir, for which reaſon the other daughter ſhall take nothing. 
And therefore if a man makes a gift in tail; rendring to him 
during his life 205. rent, and after his death, if his heir be 
of full age, 40s. to him and to his heirs, now if he dies, 
leaving iſſue two daughters, the one within ages the other 
of full age, the donce ſhall hold only by fealty, for inaſ- 
much as both the one and the other is his heir, and the one 
is not of age, ergo his heir is not of age, and therefore ſee- 
ing that the condition is not performed, the donee ſhall 
old by fealty only, for if he had ſaid nothing of any tenure 
after his —_ the donee ſhould have held by fealty only, 


the Wind then wheif he reſerves the 40s. upon condition to be 
irds Mifterwards performed, which is never performed, it is the 
and ame as if he had never ſpoken of any reſervation, in which 
2% ase the donee ſhould have held by fealty, and ſo ſhall he 
his ow: But if one of the daughters had been born out of the 
eral ing's allegiance, then the other ſhould have taken the 
nant hole remainder, for ſhe who was born out of the king's 


'legiance was never heir. And when the one is attainted, 


s his nd afterwards the father dies, the moiety of the land, 
fter- hich deſcends, eſcheats, and the other daughter ſhall have 
one Me other moiety by deſcent clearly, and this by the act and 
ized ppointment of the law in favour of the deſcent. But when 
- has man has appointed a capacity to take, and that capacity 
-aſon ennot take according to his appointment, then the thing 
d the Nppointed does not paſs as a remainder to the right heirs 


males of J. S. who is dead, leaving a fon and a daughter, 
tit is a void remainder, for ſhe is not heir. So note an 
parent diverſity. 8 
139. Lord, meſne, and tenant, each holds by fealty and 
2d. the meſne is outlawed for fe!ony, the lord confirms the 
ate of the tenant to hold by 1d. the heir of the meſne 


| dies, verſes the outlawry by error, and diſtrains and avows for 
de for d. in this cafe there ſeems to be a diverſity viz. if, the 
der is {Want dies without heir, the law caſts the poſſeſſion of the 


learly {nancy upon the lord, (& that he has the poſſeſhon Bu 
fore any entry; but if the tenant is attainted of felony, 
A Le 
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PLOW DEN'S QUARIES.. 
he ſhall not have the poſſeſſion in deed or in law before en- 


try, for if the tenant continues 20 years in poſſeſſion afte; 
the attainder, he ſhall be called tenant 3 then here the lay 
did not caſt the poſſeſſion of the meſnalty upon the lord. 
25. F. accord Further, it ſeems clearly that if there be lord, meſne, and 
o. Litt. 3o5 b. tenant by ſervice ut ſupra, and the lord confirms the eſtas 
| of the tenant to hold by 1d. this confirmation 1s clearly void, 
becauſe there ought to be privity, which ſhall be an im- 

mediate tenure where the confirmation enures to abridge 

[+26] + the tenure, as if tenant for life makes a leaſe for year, 
and he who has the fee confirms the eſtate of the leſſee in 

| fee, this confirmation is void, as to enlarging his eſtate, 
for want of privity. So if tenant in tail leaſes for his own 

life, and the donor confirms the land, to the leſſee in fee, 

this is no enlargement of his eſtate. So ſhall it alſo be if in 

| (a) See accord- theſe caſes a (a) releaſe in fee be made to the leſſees, or if in 
ingly as to e the other caſe the lord paramount releaſes to the tenant to 
—_—— hold by 1d. (S) for where a releaſe or confirmation enlarge 
lefſee for life, the eſtate or abridges the tenure, there ought to be privity, 
Litt. ſ. 517. Then in the principal caſe the confirmation Gall enure v 
prove his agreement to the eſcheat, or other wiſe it would be 
void, which the law will not ſuffer it to be, and it ſhal 
enure only upon the abridgment of the meſnalty, and not d 
the ſeigniory, for the meſnalty only was in poſſeſſion, be 
cauſe it had merged the ſeigniory for the time. But if the 
meſne had granted the meſnalty to the lord pur auter vi, 
and afterwards the lord had made the confirmation at finn 
and then the cgfluy que vie had died, there it ſeems that ib: 
meſnalty ſnould have been but 14. for the fee - ſimple of th 
ſeigniory was not in ſuſpence, becauſe he had but an eſiat 
for life in the meſnalty, and therefore the confirmation 
goes as well to the ſeigniory as to the meſnalty. But in ib 
principal caſe he had a fee in the meſnalty, as if he had 
cepted an eſtate in fee of it upon condition, or had di- 
ſeized the meſne, in which caſe he could not grant over tif 
ſeigniory, and conſequently the confirmation ſhall not enur 
to the ſeigniory, but only to the meſnalty. And therefor 


(5) S. P. Co. Lit 
296. a. 305. b. 


if the meſne had died without heir, his wife being privina 


enſeint, and the lord had made the confirmation ut ſim 

and afterwards the iſſue had been born, the confirmatidl 

ſhould have been fruſtrated, ſo here. But if the lord hal 

releaſed all his right in the tenancy, this would have gon 

as well to the ſeigniory in ſuſpence as to the meſnalty. 4 

if the tenancy is given to the lord end to another, and tif 
bieir of the other and the lord releaſe all their right * J 
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r; this goes ts the and and alſo tc the ſcig- 
the me 


point ref: lved 
Co. Litt. 102. 
| . „„ a. 393. a. that 
nant, and afterwards he brings a 7 facias again the te- thetenaut ſhall 


4 „ „ 1 


(e) S. P Co. Litt. 
103. a. 393. 8. 


much as he has judgment to have in value by reaſon of it, 


ot iN and if he ſhould recover in value again, he would have two 
Ju Wrccompences by reaſon of one warranty. It was held clear- 
t 


ly that if the tenant has judgment againſt the vouchee, he 


V vi hall have in value no land but that which the vouchee had 

ae a the time of the (/) judgment given againſt him. And | 

4 1 note, (g) upon a ſummonieas ad warrantizandum if the ſhe- // But ſee that 
0 


iff returns the votichee warned, aid he makes default, the the recovery iu 


eſta tenant ſtall have a capias ad valentiam, and ſhall recover in 22 
Nati value, but if he returns that he bas nothing, then after the which the 


leut alias and pluries a ſequator ſub ſug periculo ſhall iſſue, vouchee has at 
and there if the vouchee makes default, the tenant ſhall not OR 
have judgment to recover in value, for the warranty is not F. N. B. 134. k. 
confeſſed, and it is afcertained that he has nothing, but in 1 Finch 249, 
he capias ad valeutiam it appears that he has aſſets. * 

141. A rent - charge is granted out of land to A. in tail, to /) Þ.Co.Lit 
Phe uſe of J. S. and his heirs, the rent is behind, the donee 101. b. 393. a. 
ves without iſfue, and J. S. brings debt for the artears. 

142, If two acres deſcend to J. S. and a ſtranger abates 


1rd hal Into the one, and J. S. enters into the other in the name of 
ye $00 W@cth, it ſeetns that this hall not gain the poſſeſſion of the 
ty- Mere in which the abatement was made, but if he had en- 
and e ered into the acre in which the abatement was made in the 


name of both, it ſeems that this ſhould have gained the pol- 
| ä = ſeſſion 
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ſeſſion of both. If an infant makes livery by view, it ſeems 
that he ſhall not have an aflize if the feoffce enters, for it is 
more than a livery in law. ”_ 


143. If a record of the common bench is pleaded in any 


other of the king's courts, and it is neceſſary to be ſhewn, 


it ought to be exemplified under the great ſeal of England, 
and the ſeal of the court is not ſufficient ; but if it be plead- 
ed in the ſame court, viz. in the common bench, there if 
the exemplification under the ſeal of the ſame court be ſhewn, 
It is ſufficient, for in the one caſe there is the clauſe tee 


meipſo, and in the other ge the chief juſtice. 28 4 pl, 
14. 6 Eliz. Dyer 228. 


144. If a man has a mill or a houſe, which falls down, 
and he builds it up again, and a nuiſance is raiſed before 
the re-building of it, it ſeems clearly that he ſhall not have 
an aſſize of nuiſance, nor can he abate it, becauſe it was 
nct done to the nuiſance of his freehold, for his freehold 
was not then in «ſz, but the nuiſance is elder than the free- 
hold. It ſeems to be all one if the nuiſance had been raiſed 
in the time of the firſt houſe. | 5 5 

145. If a man makes à leaſe for years, having ouſted the 
termor for years, and the firſt termor releaſes to the ſecond 
ter mor, it ſeems clearly that the. firſt leſſor may enter, and 
have the land againſt the termors preſently, for by the re- 
leaſe the right of the firſt termor is merged and extinct, as 
much as if a rent charge releaſed to the diſſeizor, and 
the releaſe ſhall not fortify and make good the eſtate of the 
ſecond termor for the time of the firſt term, for if the firſt 
leaſe was for 20 years, and the ſecond but for 1 year, 
by the releaſe of the firſt deſſee to the ſecond leſſee the whole 
firſt term ſhould be determined and extindt. + But if the 
firſt leſſee had been tenant for life, and being diſſeized had 
releaſed to the diſſeizor, now during his life the leſſor could 
not have entered, but otherwiſe where he is tenant for 

ears, for in the one caſe the diſſeizor had the freehold in 
. which might well be made firm, but in che other caſe 
he had no term for years in him. 3 
146. If a man makes a feoffment of a manor, ſaving to 


him an acre for 20 years, it ſeems that the feoffor has a fee 


in it, and nothing of it paſſes, for it cannot paſs by livery, 
nor can it paſs to the leſſor himſelf or be ſaved by him tor 
a certain time, for then he would have a leaſe for years 


without a leſſor, which cannot be. | 


147. If a man is enfeoffed of 20 acres, vis. of one of 
them to the uſe of J. S. and it is not certainly fhewn which 
2 e e 
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PLOWDEN'S QUARIES. 
acre that ſhall be, it ſeems that J. S. ſhall take no aqvan- 
tage of this feoffment, becauſe the poſſeſſion cannot be 
executed, for it is not certain which acre ſhall paſs to J. S. 
and J. S. ſhall not have election becauſe he was not privy. 
148. If the diſſeizor makes a leaſe for life, and dies, it 
ſeems that the lord is. compellible to avow upon the heir of 
the diſſeizor, but if the diſſeizor makes a gift in tail, and 
the donee dies, and his iſſue enters, the lord is not compel - 
| ible to avow upon the donor, viz. the diſſeizor. | 
149- Notwithſtanding the huſband cannot give any thing 
to his wife immediately, yet if a diſſeizoreſs makes a leaſe 
for life, remainder to herſelf in tail, remainder to J. S. in 
fee, and afterwards intermarries with the difſeizee, who re- 
| leaſes to the tenant for life, it ſhall enure to the wife. 
150. If land is given to one for life to the uſe of J. S. 
and his heirs, J. S. has a fee determinable upon the eſtate 
for life, for at the common law if land had been given to 
one for years or for life to the uſe of J. S. in fee, there is 
no queſtion but that the heirs of J. S. ſhould have had it for 
the life of the tenant for life or during the years, and' it 
was not like to any other ſuch eſtate by the common 
law. Then here the law does not alter the eſtate, and if 
tenant in fee-fimple recovers in value an eſtate for life, it is 
clear that this ſhall deſcend to his heir. So an inheritance 
ſhall be determinable upon an eſtate for life. But there 
note, it does not appear that the eſtate is recovered until the 
death of the tenant for life. 5 | 
151. If an infant diſſeizor makes a. feoffment, and the 
ſeoffee dies ſeized, and his heir enters, to whom the diſ- 
ſcizee releaſes, yet the infant ſhall have a dum fuit infra 
etatem, &c. and ſhall recover, becauſe he demands the poſ- 
ſeſhon, to which he has more right than the diſſeizee, and 
the tenant ought. to anſwer to the demiſe, not to the right. 
As if the heir of the diſſeizor who is in by deſcent brings an 
aſſize againſt his diſſeizor, it is no plea for him to plead 
the releaſe of the diſſeizee, for he demands the poſſe Hon, | 
o which he had more right than the diſſeizee. So if the 
liſſeizor recovers in aſſize by erroneous judgment againſt 
is diſſeizor, and the diſſeizee releaſes to him who has re- 
overed, and afterwards the other brings error, it is no plea 
or him to plead the releaſe, for the intent of the ſuit is to 
orreQ the errors in the record. And therefore if a meſnality- 
qual to the ſeigniory is recovered by erroneous judgment, 
Ind afterwards the tenant enfeoffs the lord paramount, yet 
writ of error lies. But if tenant pur auter vie brings a 
| | writ 


— 


 PLOWDBEN'S RIB. 
writ of error upon a recovery againſt him in an f tion real, 
it feems to be 4 good plea to plead the death of ceffuy que wi 

| becauſe there is no poſhbility for his ancient eſtate to be re. 


= IF 


vived, but in the other caſe the feoffment may be deſeafible, 


the difſeizce, and the diſſeizor br) Piste in canſumili caſu, 


may have the action, and in both caſes it (eepg that the BY 
tefiagt ought to anſwer to the demile, and ng ine right BY 
the land. And where in the caſes above te poſſeſſion 1 
taken from him to wham the right was, releaſed, it ſrems 1 
that he ſhall not maintaig a writ of right, becauſe the poſ- , 
ſeſſion is removed. As : 
for condition broken, - 
i 
t. 
0 
P 
i 
tl 
a 
fe 
fe 
by 
h; 
ſe 
| de 
be 
th 
mi 
tin 
dit 
ſon to whom it was given, and he ſhall have a writ of r — 
As if the heir of the diſſeizor who is in by deſcent males 5 
fcoffment, and divers feoffments are made, and after . 
®Inthe original the land comes. again to the heir, and the 5 diſſeizee ent 250 
it is Cdiſciaor ) upon him, and he 8 him, now if the diſſeizee bring ms 
but that muſt writ of right of his firſt poſſeſſion, he ſhall, be greatly dela! ba 
_ = of by the vouching of the. feoffees, but he may have a um ir i 
de Press. right of the laſt poſſeſſion which he had by diſſeizin, 7 oug 


out all the youchers, and altho* the poſſeſſion was rene 
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ed, yet this is not material, for, as Littleton ſays, tlie effect 
of the writ is the mere right. So he in remainder, as Lit- 
tleten ſays, ſhall have a writ of right, cauſa qua ſupra. So 
vote where the right is in one before the poſſeſſion + which 
is removeable. It was faid that if land is given to A. for 
life, remainder to B. for life, remainder to the right heirs 
of A. and A. dies, and B. enters, atid dies, and a ftranger 
abates, the heir of A. ſhall have a writ of right of the poſ- 
ſeſſion of A. And if land is given to C. and D. and to the 
heirs of C. who dies, and a recovery is had againft D. and 
he dies, the heir of C. ſhall have a writ of right of the whole 
land, gquere. And if land is given in tail, remainder in 
fee to A. and the donee dies without iſſue, his wife being 
privement enſeint, and he in temaindet enters, and the iſſue, 
when born, ouſts him, and dies without iſſue, he in re- 


the lord upon condition, and enters for the breach thereof, 
the ſeigniory is revived, but if the lord grants his ſeignior 

in fee upon condition to one who has the 3 and af - 
terwards the feoffer enters for the condition broken before 
or after, there the ſeigniory is gone in both caſes, which 
proves the aforeſaid diverſities. The huſband diſcontinues 
in fee, and takes back an eſtate to himſelf and his wife for 
their lives, and the huſband makes a feoffment in fee to 


feoffee, yet the firſt feoffee may enter upon him for the for- 
feiture, and he has no remedy, cauſa gua ſupra, this is to 
be intended before the ſtatute of 32 H. 8. t if the wife 
had not releaſed, but the firſt feoffee had entered upon the 
ſecond feoffee for the forfeiture, it ſeems that after the 
death of the huſband the wife might have entered upon him, 
becauſe ſhe might claim by the leaſe, and then the entry for 
the forfeiture has avoided the diſcontinuance, and ſo ſhe 
might enter in reſpe& of the leaſe made by the firſt diſcon- 
tinuee, If tenant for life is difſeized; and the diſſeizor is 
diſſeized, and the leſſor releaſes to the ſecond diſſeixor, and 


right or otherwiſe, quod nota. 5 
152. If the parſon and ordinary grant a rent · charge out 
of the glebe to the patron; it ſeems that the ſucceſſor ſhall 
avoid it, for there ought to be an expreſs aſſent of the pa- 
tron and of the ordinary alſo, where the ſucceſſor ſhall be 
bound, and here it is not expreſſed, but implied only. But 
if it was agreed that the patron ſhould have fuch rent, they 
ought all to grant it to J. S. who ſhould re- grant it to the 
. | patron, 


mainder ſhall have a writ of right. If the tenant enfeoffs 


another, and dies, and the wife releaſes to the ſecond _ 


the firſt diſſeizor ouſts him, he has no remedy by writ of 


[+28] 
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patron. And in the principal caſe if che patron grants it 
over, this is no full aſſent, but the ſuceeſſor may well avoid 
RN ö OE | 

153. It ſeems that a collateral warranty is no bar of exe- 

cution of a recovery in value, for that is but a title, to 
which a warranty does not extend, any more than it does 
to bar a title of entry for condition broken, mortmain, con- 
ſent to a rayiſher, c. to which it is clear that it does not 
extend, for this is no action to demand ſuch lands, and for- 
aſmuch as the action it not uſeable, he cannot vouet nor 
rebut before the firſt removal of the poſſeſſion, and conſe- 
quently never. Alſo conditions and ſuch like titles are 
always in poſſeſſion as rent is, and then a warranty to the 
tenant of the land does not extinguiſh them. 

154. There are two brothers of the half blood, the eldeſt 
releaſes with wartanty to the diſſeizor of the uncle, and die: 
wit hout iſſue, the diſſeizor grants a rent to the uncle out 
of an acre, and if it be behind, that he ſhall diſtrain in that 
acre and in the manor of Dale, the uncle dies without iſſue, 
the youngeſt enters into the acre, and diſtrains and avons 
in the manor of Dale. 2 Seas | Rs 

(S.P.;Co.6s. 155. (a) If a man makes a leaſe for life, rendring rent 
a. by the repor- With re-entry, and he has title of entry, and afterward 
ter. And ſee accepts the rent, now he ſhall never enter, for when he ac- 
5 055 cepts the rent, he does not accept it as 2 debt, for he can- 
1 not have an action of debt for it, but he accepts it as a rent, 
cited, and it cannot be a rent hut in reſpect that it has continu- 
ance, and then inaſmuch as the acceptance cannot be called 
an acceptance of the arrears only, becauſe it was not g debt 
nor could be called a debt or duty before the leaſe was avoid- 
ca, his title of entry ſhall be waived in a manner, as much 
(5)S.P.Co.Litr, as if he had accepted the rent due (5) at another day of 
311. b. Cro. E. payment which came after the condition broken, or as if 
3- he had joined in aid to the leſſee being impleaded in a pre- 
cipe quod reddat, in which caſes ſuch act of his ſhould be 
; called an admittance of the leaſe and a waiver of entry. 
2 As if 3 (e) woman, or iſſue in tail, or infant accepts a rent 
huſband, who reſerved upon a leaſe for years by the huſband and herſelf, 
accepts the or by the tenant in tail, or by himſelf during his nonage, 
. the title of entry is waived. But in the principal caſe if the 
firft huſband, leaſe be for years, it ſhall be otherwiſe, for there during the 
it is ſaid that leaſe it ſhall be called a rent as well as after, and ſo note 3 
this airms the god diverſity. | vic 
leaſe againſt 80 T 24 . | X . 
her. Dy. 1:9. 15. If a man for himſelf and his heirs grants a rent 
Pl. 36. 1 Rol- out of his land to J. S. pro conſilia impendends, and does not 
334 f gs | I ſay 
Pl. I. | 
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ſay to whom the counſel ſhall be given, it ſhall be intended 
to the grantor and to his heirs, but if the grant is, pre con- 
filia ſibi impendends, it ſhall be given to, no other but to the 


grantor himſelf. .- But if dean and chapter make a leaſe, 


rendring rent to them, their ſucceſſors ſhall have the rent, 
although it be not reſerved to their ſucceſſors, becauſe they 
never die, (d) for if a leaſe is made to them for their lives, 


they ſhall have a fee. 


157. (e) A. makes a leaſe for 10 years, and afterwards 
makes a leaſe to another for 10 years, to commence after 


(% Finch 128, - 


(-) S.P.adjudg- 
e 


IF rote v. 


the firſt term determined, and the firſt leſſee ſurrenders, it Aut Plowd. 
ſeems that the ſecond leſſee may enter. Firſt, it ſeems 189. and fee 


clearly the ſurrender to the leſſor. Otherwiſe it had been if the books there 


cited at the 
the reverſion had been granted for 10 years. 


head of theg 


158. If coparceners make parlitian, ſo that the one has caſe. 


the ſeigniory, and afterwards the tenancy eſcheats, and ſhe 
is impleaded thereof, ſhe ſhall not have aid of her copar- 


cener, for aid ſhall never be granted but of land deſcended, 


and if the one recovers by warranty-anceſtrel, where the other 
would not come in aid, ſhe ſhall not have aid nor pro rata 


thereof, ſo it is here. Another reaſon is, becauſe the 


tenancy is of more value than the ſeigniory, and if the 
other ſhould render pro ruta, ſhe would be greatly hurt 
thereby, and therefore if a tenancy eſcheats to a manor to 
which a warranty is annexed, there-ſhall be no voucher for 
it, Another reaſon in the firſt caſc is, becauſe the ſeigniory, 
whereof the partition was made, is + to be revived by the 
ſuit if the tenancy is ſevered from it. 18 H. 3 Voucher 18, 


[+29] 


that if the ſeigniory is granted with warranty, and the 


tenancy eſcheats, the warranty does nat extend to it, and 
this is there adjudged. See other books contrary. - | 


159. If a woman is tenant for life, remainder for years | 


to J. S. who marries with the woman, and commits. waſte, 


| ſhall he loſe his land? If tenant for life makes a leaſe for 


years, and afterwards enters upon the termor, and commits 
waſte, and the leſſor recovers, the leſſee ſhall loſe his term. 


So if he recovers in a ceſſavit, the termor ſhall loſe his term. 


But if tenant for life makes a leaſe for years, and afterwards 


enters, and makes a feoffment, or if. after the leaſe made 


he prays in aid of a ſtranger, in theſe eaſes the leſſee ſhall. 


not loſe his term, becauſe theſe matters in deed do not de- 
feat the eſtate of the leſſee which was older than the for» 
ſeiture; but in the other caſes although the eftate of the 


termor is older, yet there enſues a recovery againſt the 


tenant to the freehold, who is tenant to the demandant, 
4 * 5 . and 


PLOWDEN'S QUERIES. 


and ſo an eſtate is not material, with regard to the chattle. 
And in the two laſt caſes he ſhall have the reverſion 

claim, becauſe he: eannot enter. But if the reverſion i; 
granted upon condition, which is broken, there the reve. 


ſion ſhall be adjudged in the leſſor without claim, becauſe 


the grantee was privy to the condition. As if a condition 


is annexed to a feoffment, that if the feoffee does not ſuch 
an act, then he ſhall only have an eſtate for life, there if 
he does not the act, the. eſtate in fee which was granted is 


_ preſently in the leffor without claim, becauſe he was privy 


(a)S.P. Plo vd. 
Manxel' caſe 
13 (c). and ſee 
the books there 
cited in the 
margin. 


to the condition- But the lord ſhall not have a reverſion 
granted to his villain, or in mortmain, or to his mother 
who conſents to: a raviſher, withour claim, for there is no 
privity. But in the caſes above if waſte is brought againſt 
the particular tenant by the lord or his fon, perhaps the 
bringing of this action hall countervail a claim. And note, 
that he ought to come upon the land and make claim, and 
he ſhall not be puniſhed for ſo doing, any more than the 
(a) leſſor ſhall: be puniſhed who comes to ſee if waſte be 
done, for this is a condition annexcd by the law to all theſe 
caſes, ſo that an entry to make ſuch claim ſhall not be called 
tortious in law. If the heir makes a feoffment upon condi- 
tion, and afterwards his mother recovers dower, and after 
that the condition is broken, quære if he ſhall have the re- 
verſion by any way, for many are of opinion that if a wo- 
man recovers dower againſt an abator, the heir ſhall not 
gain the reverſion by claim, and if tenant for years be 
ouſted, and the diſſeizor dies ſeized, and the termor enters, 


many lay that the difſeizee ſhall not have the fee by claim. 


160. A woman makes a leaſe for life, and grants the re- 
verſion to two, the one dies, ſhe marrics the other, the 
tenant for life pays 1d. to the bailiff of the grantee in name 
of attornment, and dies, the huſband enters, and makes 2 
feoff ment, and dies, and ſhe brings a cui in vita. 

161. If the patron grants the next avoidance, and aſter- 
wards he and the ordinary and incumbent make a leaſe of 


the reQory for 20 years, the incumbent of the firſt grantee 


ſhall avoid the leaſe, but if he dies during the leaſe, the 
leſſee ſhall: have the reſidue of the term againſt his ſucceſſor. 


As if land is given to huſband. and wife, and to the heirs 
of the huſband, and he makes a leaſe for years, and dies, 


and the wife ouſts the leſſee, after: the death of the wife he 
mall have as much of the term as remains againſt the heir 


of the huſband, as the caſe is in 5 Ed. 4. and the reaſon is, 


becauſe 


* 


S CÞ | 


iſſue, the leſſee ſhall have the reſidue of the term againſt 


„ e 


9 * „ * 1 8 * 
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becauſe the Jeaſe once took effect. (b) But if a man makes 
a leaſe for life, and afterwards makes a leaſe to another for G P: accord 
cars to commence preſently, there it is void both as to the But ſee the au- 
leſſor and as to the leſſee, for it did not take effect at the chorities there 
beginning. If the donor diſſeizes the tenant in tail, and — 7 
makes a leaſe for years, and the tenant in tail dies without contrary, = 
the donor; but if the tenant in tail makes a leaſe for years, 
and the donor confirms it, and the iſſue ouſts the termor, 
and dies without iſſue, the donor ſhall ouſt the termor, for 
in the one caſe he derives his eſtate from the donor, in the 
other from the donee, and ſo is the diverſity. 5 | 
162. If a leaſe is made for years, upon condition that 

the leſſee ſhall not grant over his eſtate without the aſſent of 

the leſſor, and the leſſor aſſents that he ſhall grant over his 

eſtate upon condition, which he accordingly does, and re- 

enters for the condition broken, after this he may grant it 

oyer without his aſſent, for the condition was performed by 


the firſt aſſent. See the caſe of aſſociation 32 H. 6.10. a. 


163. If the leſſor recovers in waſte againſt the leſſee for 


life, who comes to the ſeigniory after the title of the writ, 


viz, after the waſte done, it is clear that the ſeigniory ſhall 

be revived, but otherwiſe if the waſte was done after the 

ſeigniory accrued. | | 
164. Lord, meſne, and tenant, the tenant makes a gift 


„ 


in tail, remainder in fee, the remainder eſcheats, upon 


whom ſhall the lord avow, and of whom ſhall the donee 
hold, is the queſtion. Sa if the tenant makes a gift in tail 
to the meſne, remainder in fee, of makes a gift in tail to a 
ſtranger, remainder in fee to the meſne, how the tenure 
ſhall be now, is the queſtion. But in the firſt caſe if, the 
meſne had releaſed to him in remainder, or to the donee in 
tail, it ſeems that the lord ſhould have ayowed upon the 
donec in tail, and that the donee ſhould have held immedi- 


| ately of the lord paramount after the releaſe. Quære ik 
there be any. difference as the. caſc above is, : | 


165. Fenant in tail makes a leaſe for 40 years, and dies, 


the iſſue in tail takes a wife, and dies, if ſhe ſhall avoid the 


leaſe. by recovery of her dower, is the queſtion. If tenant 
in tail grants a tent-charge in fee, and makes a leaſe for 40 


years, rendring rent, and dies, and the iſſue accepts the 
rent, it ſeems clearly that the grantee ſhall have the rent 
during the leaſe and the life of the iſſue, although the leſſee 
ſurrendets: Qu4@re inde, for the reverſion is diſcharged. 
If tenant, in tail grants a rent in fee, and dies, and heals 
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| £+30] having a wife dies before entry, aud the wife js endowed, 
; itt feemsthat ſhe ſhall hold it diſcharged, If the father dif-* 
| | ſeizes the ſon, and grants a rent-charge, and the fon en- 
dows his wife in the ſame land ex afſenſu patris, and the fa- 
ther dies, and the ſon dies, and the wife enters as tenant in 
dower, it ſeems that ſhe ſhall hold it charged, for ſhe does 
not claim from the poſſeſſion in law, as it ſeems, but from 
the poſſeſſion charged. And if tenant in tail grants a rent- 
charge, an abator ſhall hold the land charged. But if a 
diſſeizor dies ſeized, and a ſtranger abates, an entry is not 
lawful upon him, for there the point in iſſue would be only 
the dying ſeized. And many are * of opinion that 
the rent is avoided in the caſe of the leaſe before, becauſe 
the freehold is diſcharged; and now he ſhall not have an 
aſſi ze of it, cauſa patet, nor can it deſcend, inaſmuch as it 
is not fo of a frechold. Note it is not charged, and conſe- 
quently it is extina. As if the father diſſeizes the ſon, and 
grants a rent in fee, and makes a leaſe for years, and the 
ſon confirms the leaſe, and the father dies, the rent is gone. 
So if a man grants a rent in fee, and makes a leaſe for years, 
and afierwards grants the reverſion to the king or to the 
„% „% ¶——— tn OR 


166, Father and ſon and a third perſon are jointenants, 
the father makes a feoffment of the whole with warranty, 
and dies, the ſon dies, ſome fay that the third ſhall have an 
aſſize of one part, and no more, and yet the warranty com- 
menced by diſſeizin, as to the ſon, nevertheleſs the third, 
viz. the ſurvivor, cannot deny but that it is a collateral war- 
ranty, for he does not come under the eſtate of the other. 
For if a leaſe be made for years to the grand- father, re- 
mainder for life to the father, remainder in fee to the ſon, 
the grandfather makes a fepffnent with warranty, this war- 
ranty commences by diſſeizin as to the father, and is colla- 
teral as to the fon, for the feoffment was not a diſſeizin to 
the ſon. And if a leaſe is made for years to the father, 
remainder for life to the ſon, remainder oyer for life, re- 
mainder in fee to the ſon, the father makes a feoffment 
with warranty, this warranty commences by diſſeizin as to 
the-fon, for the freehold, but for the fee it is collateral : 
uere bene inde. But ſome are of opinion that in all the 
caſes aforeſaid, and in all ether caſes, every man may avoid 
a warfanty Which commences by diffeizin to any perſon, | 
and this they prove by the caſe of 31 Ed. 3. Fitz. Garranty” 
28, where in a formedon in reverter the tenant pleaded the 
warranty of the uncle of the demandant, to which he faid 
that his uncle and the tenant came together upon the land, 
1 0 : warranty 


be Sap. * | 3 a 8 5 96 5 N : f 5 ® i ; 
_ 8 * , 3 
and the uncle enfeoffed him, fo the warranty gommenced 
by diſſeizin to the donee in tail, and it was held a goo 
plea, wherefore the tenant ſaid that the uncle was ole ſeized, 
167. If two are bound jointly, and one of them delivers 

the deed at one time, 3 other rs it at-another 
time, this is.a you joint obligation. As if ajmanmakes a 
leaſe for life of — in 1 tendiing rent, al- 
though the liveries of ſeizin are ſeveral, as they muſt of ne- 
ceflity be, yet it is one entire rent, and he ſhall diſtrain in 
part in one county for the whole, and ſhall make one 
avowry for the whole; but he ſhall have ſeveral aſſizes, and 
in each county he ſhall make his plaint for the whole rent; 
but it ſeems that upon a reſcous in one county he ſhall have 
an aſſize in the other county, quere inde. In the ſame 
manner if a man makes a leaſe of two ſeveral acres in one 
county, rendring rent, and makes livery in both ſeverally, 
yet it ſhall be one rent, notwithſtanding the one acre paſſed 
by livery. before the other. So in a feoffment of a manor, 
if attornment is made, the ſervices: paſs ab initio; and 
if a leaſe is made for life, remainder to the king, and li- 
very is made and afterwards the deed is inrolled, now the 
remainder paſſes to the king as a remainder, ab initio, and 
yet before inrollment it did not paſs, which ſee 1 H. 7. 19. 
per Brian et Collow, and other matter there upon the like 
. And if a man makes a feoffment of the manor of 

ale, with an advowſon appendant, by deed, and makes a 
letter of attorney to make livery, it ſeems by the intent that 
if livery is not made, the advowſon appendant ſhall not 
paſs as in groſs by the delivery of the deed. So if one gives 
by deed to A. the manor of Dale, with all the wood grow- 
ing upon it, in fee, and in the deed there is a letter of at- 
torney, if livery is not made to A. then his executors ſhall 
have the wood, but if livery is made, it ſhall deſcend with 
the land. And if one makes a feoffment of a manor, and 
livery is firſt made, and afterwards attornment in the » Here ſtem ta 
manor, * _. bdut if it is by deed, and at- be wantiog the 
tornment is firſt, made, and afterwards livery, the attorn- vw WE 8 
ment ſeems to be void, or at leaſt it ſhall never be a manor, e), or worde 
for the demeſnes are the principal. Iioũ the like ef- 

168. If a ſtranger makes reſcous to the lord, the lord ea. 
ſhall not have an aſſize againſt him alone without the tenant, 
becauſe he cannot be ſaid the tenant of the rent, but againſt 
the perrior alone be may have an aſſize. And if there be 
lord, meſne, and tenant, and the tenant: makes reſcous to 

the lord, an aſſize is not maintenable only againſt the 
| | | | ES | tenant. 


4 
. 
1 

=_ 4 
11 
1 
4 
+28 

bi * 
14 
1 
1 
1 


«or -_ 
43. ta Moe. 
ko „ CERA Ab rs 


1 
ES 2 
_— -" * 


5 
* 


tenant. And if there be lord, two jointenants; meſne, and 


- tenant, andthe one meſne and the tenant makes teſebüs, 


* 


both the meſnes ought to be named. „ 
1609. If huſband and wife make a feoffment of the n 
of the wife to which an advowſon is appendant, and the 


feoffee makes a feoffment of an acre with the advowfon, 


and the huſband dies, and the wife recontinnes the manbr, 
ſhe ſhall preſent to the advowfon before any recontinùance 


of theacre, for it was not appendant to the aere. For if a 


1311 


man makes a feoffment of an acre parcel of 'a manor, cum 
pertinentiis, nothing of the advowſon which is appendant 
to the manor paſſes, but if the feoffment is made of the 
fourth part, cum pertinentiis, the fourth part ſhall paſs; be- 
caule it is not appendant nor can be appendant to one acre 
only, for if a feoffment is made of an acre with the advow- 
ſon, without deed, the advowſon does not paſs,. which 
proves, @c. But if a feoffment is made of a manor, ſav- 
ing an acre, with the advowſon, this ſaying is good without 
deed. And ſee 22 K in error in the cafe of + Thirdbald 
Grivel, where it was held clearly that if the patron is out 
lawed in treſpaſs, and the church becomes void, and a 
ſtranger preſents, and hisclerk is in by fix months, and the 
king removes the incumbent by qguare impedit, the patro- 
nage is re · continued to the true patron. If a' ſtranper 
uſurps an advowſon appendant to a manor which the diſ- 
ſcizor hath, and the diſſeizee enters into the manor, the 
advowſon is re-continued, or the diſſeizee may preſent be. 
fore his entry into the manor, notwithſtanding the uſur- 
pation. Fid, 26 H. 8. 4. So ſhall it be of a feoffment, as 
it 1s there. — EY 75 : | 

170. A woman is entitled to have dower, and afterwards 
the heir makes a leaſe for years, and waſte is done, and af- 
terwards the whole land is recovered for her dewer, it ſeems 
that he ſhall have an action of waſte guia tenuit. | 
171. Leſſee for 20 years makes a leaſe over, and alſo 
makes another leaſe of other land in which he has a fee, fot 
20 years, rendring rent, without deed; it ſeems that the 
whole rent ſhall iflue ont of the land in which he has the 
fee, for inaſmuch he has granted over all his eſtate in the 
other land, there cannot be a reſervation out of it. 8 
172. Tenant in tail in uſe, remainder to his own right 
heirs, enters upon the feoffees, and makes a feoffment, and 


takes back an eſtate · tall, remainder to his right heifs, and 
afterwards the ſtatute of 27 H. 8. is made, and after 3 


* 


the lord ſhall not have an aſſize againſt the one only; bit 
x. r 


the uſe, for the feoffor has given his A * by the feoffment, 
1 
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and have the firſt tail ? It ſeems that he cannot have the 


firſt tail by any means, for when the tenant entered upon 
the feoffees, and made a feoffment, then there was no re- 
paſſed, not determined by his death, but defeafible by entry 
of the feoffees, and then of neceſſity the  fee-fimple of the g 
land paſſed, inaſmuch as he had the uſe to his right heirs, f 
and when the ſtatute of 27 H. 8. was made, inaſmuch as the ; 


uſe was not in efſz, but there was only a right of uſe, the 


poſſeſſion was executed according to the right of the uſe, 
and then when he died, there was no remitter to the eſ- 
tate, for it was not in eſe. And this caſe. proves that if the 
eſtate be not executed according to the right of the uſe, viz. 
if the feoffee marries with the wife of the ceſtuy gue aſe, and 
makes a feoffment, and afterwards: the ſtatute is made, the 
wife is without remedy, if the feaffee is without notice of 


and. the wife ſhall not have the poſſeſſion executed, cauſa: 
gu ſupra. But if tenant” in tail makes a feoffment to his 
own ule for his life, and afterwards to the uſe of luis heir, 
viz. of the eldeſt ſon, and afterwards. the ſtatute is made, 
neither the father nor the ſon ſhall ever be remitted, for the 
ſtatute executes the poſſeſſion according to the uſe, which 
was made by the agreement of the party himſelf, but the 
iſue of the ſon ſhall be remitted, cauſa patet. Further, here 
the feoffees cannot enter during the life of the tenant in tail, 3 
cauſa patet, and after his death they cannot enter, for the © 
deſcent takes away their entry, and they cannot have an | 
aQion, for the firſt entry was lawful, but if they might en- _ 

ter or recover the land, then they ſhould recover the; firſt 

uſe, which ſhould be executed Pony. 

173. (a) If a leaſe is made for the life of A. and B. and (a) Ante f. 82. 
A. dies, yet the leſſee ſhall have it during the life of B. in ( Ame. 82 4 
the ſame manner as if a leaſe is made to two, they ſhall have SW 
it during their lives or the life of the ſurvivor of them, and{(-) So if a le:ſe 
if they grant it over, the leſſee ſhall have it during the 6 
of either of them. (5) But if two make a leaſe for 60 years, A. and B. ſhall 
if they ſo long live, there if either of them dies, the eſſate is be juſtices, and. 
determined, or this is not a limitation, but a condition, . 
and ſo held the juſtices at St. Albans. (e] But if a leaſe is eſtare 1 detet= 
made ng the time that A. and B. ſhall. inhabit in. Lon- mined; Ante 
don, there it one of them inhabits in another place, the eſ- . 83. 
tate is determined, for it is a collateral determination, 80 
note a diverſity between a determination for life, and ano- 


ther collateral determination. 


174. 1 
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(1)26ATpl.z3. - 174. (d) If a man grants 2 rent for life out of his land. 


Fitz. Aſfize and afterwards by another deed grants that it ſhall be lawful 


| 241, Bro. Con- for the grantee and his heirs to diſtrain for the ſame rent, 


8 this ſhall be taken for a rent of the ſame value, for the ſame 


Rents 14. rent is determinable upon his death, ſo that his heirs cannot 
ps 10 diſtrain for it, for which reaſon the grant would be void as to 
like matter bis heirs, if it be not taken for a rent of the ſame value; 
Ibid. 141 (h). and ſo it is adjudged 8 H. 4. 19. (e) And if the king grants 
(e) 8. P. Cre E. to the mayor and commonalty of D. the fame. liberties 
241. pl. 3. Fer which the mayor and commonalty of L. has, this ſhall be 
Curiam. 1 Finch ;ntended liberties of the ſame nature. And if a man grants 
45. 2 Finch 62. to me, that whereas he hath made a leaſe for 40 years to 
J. S., I ſhall preſent during the ſame term to an advowſon 
which the leſſor hath, there although J. S. ſurrenders the 
manor, yet I ſhall preſent, for where the grant was during 
the /ame term, this ſhall be intended during the J/ike time. 
But if I confirm the eſtate of my leſſee for life, to have and 
to hold his eſtate to him and his heirs, this ſhall not be call- 
ed the like eſtate, as to the heir, for the heir was not then 
in ee, and he ought to take it as a purchaſer, &c. And 
the juſtices do not preſcribe that all whoſe eſtates, &c. for 


they have not the eſtate of their predeceſſors, &c. And if 


(FjSceWeſtm. 2 ſtatute ſaith, /) they ſhall have the ſame action as the 1 
2. cap. predeceſſor ſhould have had, this ſhall be intended the like 
a4 ection. If a tenancy eſcheats, and the lord gives the te- 


nancy in tail, to hold of him by the ſame ſervices as the 


other tenant held, this is to be intended by other ſervices. 

And in 30 A pl! 31. where the king grants to a ſubjeR 
curiam ſuam regalem, thereby is to be underſtood ſuch pleas 

as the king's court holds. | 9255 8 

175. If the diſſeizee makes a feoffment by deed, with a 

letter of attorney in it, it ſeems that the attorney cannot 
1 execute the command, for when he delivers the deed of 
feoffment as his deed, at that time he has nothing in the 
land but a right only, which cannot paſs by the deed ; but 
it ſeems to be the better if the deed of feoffment be deliver- 
ed as an eſcrow, to deliver ſeizin after entry, &. And if 
a man makes a leaſe for life, and afterwards makes a feoff- 
ment with a letter of attorney, &c. and then the tenant for 

life dies, can he make livery there? T7 


ſon to grant a rent in fee, and he does ſo, this ſhall bind 
the ſucceſſor, according to the opinion in? H. 4. 18. But 
if before the grant confirmation had been made to the gran- 
tee, the grant had been void. The diverſity lies here, that 


{[ +32] + 176. If the patron and ordinary give licenſe to the par- 


in 
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was the r a moot.' And it was ſaid that it Theuld Co. Litt. 15. 
not, for if ehe dere, inte which he did not enter, ce vpon f. b. where the 
defcaſible title, and Hiv entty inte the other ſhould be ad- for co be ef 
judged an entry into both, from thence it would follow that opinion that 
| 5 & but ſhould render da- the cntry inte 
mages, which wobld de ugainſt reaſon. To which it Was 3 pay 
anſwered, trat he may enter "claiming that acre” only; cient poſſefiion 
(8) but if there iv/a Uiffeizor df 320 acres, and the diſſtizee of the other to 
or feoffdt upon vondition enrers inte one of the utres, ſuy- d the liter 
ing nothing, i ſeems clear endugh that he may have an al- 
ſixe for the reſidue for the — mall not be deveſted (3) co. Lit. 78g. 
by the conſttoctzen of law, Without'a ſpecial claim of the b. 252. b. 
party. But in the prineipal caſe if the acres had deſeended | 
ſevefally, vir. the one from the father, and the other from 
the -moth&, then: an entry imo the one without ſaying any 
thing mould be adjudged an ear but into that only. | 
for the breach of ſeveral conditions, an entry into the one 2.54. b. 
in the name of 43th ſhall not ſerve for both, But only for 
that into which he enters, which was granted by the bourt 
in 9 H. ). 15. And in the principal caſe Matd/in faid tt 
another time; that by his entry into the one aere the law 
will adjudge the whole land, which deſcends upon the fame 
ite, to be moſt for his advantage, or elſe that he would not 
have enterech, fer which rehſon bis entry into kh one acre 
mall be faid on entty into the Whole, but not Where they 
deſcend opon Geert tine. But the entry of the baſtard = 
into one acre vhly;! And his dying feed; ſhall but be /effec- 

1 5 I i 5 85 
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tual for that acre, for -he: ſhall. not diveſt - any more from the 
mulier, who had the poſſeſſion in law, without actual entry; 


but qzere if it ſhall be ſo with reſpect to himſelf ? 
| 3 If a man makes a gift e or a leaſe for life, 
rendering rent with re- entry for default of payment, and 
he has eauſe of entry, and afterwards the tail expires, or 
the cgſluy que vie dies, and after that a diſſeizin is done to 
them, or a deſcent is caſt, or after the determination of the 
eſtate a ſtranger enters, and dies ſcized, yet the donor may 
2 enter, notwithſtanding that the condition was never an- 
nekxed to that eſtate, but the land was always re-continuable 
by entry. And if tenant for years upon condition be ouſted 
after the term, and a deſcent is caſt, the leſſor may enter 
for the condition broken, and yet neither the eſtate nor the 
condition (quere bæc) was bound by the condition. But if 
a warranty is made after the eſtate ended, there is no rebut- 
ter for it. b Woe dn ve ot er Ea on 
180. Land is given to J. and to A. his wife, and to ano- 
' ther huſband. and wife in fee, they are diſſeized, and J. te- 
leaſes to the diſſeizor, and afterwards J. and A. are di- 


* 


vorced for cauſe which hath relation, and A. and the huſ- 
"band and wife bring an aſſize of the moiety, omitting J. i 
ſeems to be maintenable, Firſt, when J. and A. are di- 
vorced, yet the other huſband and wife ſhall hold the moiety 
to them, for inaſmuch as the purchaſe took effect and the 
eſtate veſted by the livery, and at that time the huſband and 
wife, not being divorced, took a moiety," this ſhall remain 
* afterwards, for as to all ſtrangers J. and A. ſhall be faid 
lawful huſband and wife at that time, although they. ar 
now. divorced, for if a ſtranger had bought of the huſband 
the goods of the wife, he ſhould have held them after. the 

_ divorce, as it is held in 26 H. 8. and if the huſband had 
made a feoffment, the wife could not have had an aſſizt 
againſt the feoffee, but ſhould have been driven to a cui an 
divortium, in which caſe alſo her entry is taken wth And 
then if the feoffment of the unlawful huſband ſhall be as fr 
vourable to the feoffee as the feoffment of a lawful one, i- 
ſomuch that it ſhall put the wife to her cui in vita, by the 
ſame reaſon they ſhall be called lawful huſband and wits 
with reſpe& to another huſband wife, in which caſe the 
other huſband and wife ſhall. retain and hold their entir 
moiety, ſeeing it veſted. in them as a moiety at the begin. 
ning. And if land is given to B. who is abbot of D. and 
he is afterwards deraigned, yet it ſhall remain in the hov#, 
for it veſted in the houſe at the time of the livery. But if: 
oF ; h reverſion 
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| reverſion is granted to'a huſband and wife, and to 3 ſingle 

man and a wonian, in fee, and" the ſingle perfons' inter- 
marry, and afterwards the tenant attorns, now Hehe pan 
and woman: laſt married are divorced; the other huſband 


and wife ſhall have but perhaps the third part, (d) for the (4) Paſt f 183. 
attornment ſhall not change the grant which was to the fin- n 
gle man and woman by moieties, and fo- after the attorn- 4, contrary 
ment the third part ſhall be to each of them. LC &ps if a Plowd. 483 
feolfment is made by deed to a man and a feme fole, and a (©), and the 
letter of attorney to deliver ſeizin, and before livery” they 1 
intermarry, and afterwards livery is made, = take by margin, | 
moieties, cata nts of - Then in the principal"caſe by. p orgs i 
the relcaſe of the huſband all his right in the moiety of a al Bot 36g, © 
moiety was extinct, and therefore he ſhall not be joined 
with the other huſbaad and wife but in reſpe& of the moiety. 
of a moicty, and for ſo much they are jointenants, and 
J. ſhall be omitted in the action, and this by reaſon of his 
releaſe, inaſmuch as it is an action poſſeſſory. As if the 4 
one lord releaſes the avowry, it ſhall be only in the name of 1331 
the other. And if a remainder is appointed to the right 
heirs of J. $5. and he dies, fo that the remainder veſts, and 
afterwards the right heir is proved to be a baſtard, or is a 
baſtard by parliament, yet he ſhall hold the land for ever : 1 5 
(f) As if the daughter enters in ſuch caſe, or for (%) V r. o . 7. 
mortmain, and afterwards the ſon is born, ſhe ſhall hold the 25s. Fer . 
land, notwithſtanding his birth, and yet he ſhall be heir Bre. Entry . 
from the beginning; but otherwiſe it is as to a deſcent, and Plocd 8 (p)- 
as to things deſcended. ' And in the ſaid caſe if the right 1 Co. 32. a. 
heir of J. S. had been attainted of felony after the death of 3 50: 1. b. 
the father, yet the remainder ſhould not have been deveſted Ga. f. 2. 
( dent ITS DE "+. $35-4:0a6 
181. The ſon endows his wife ex afſenſu patris, and is at- 408. Kiech. 
tainted of felony, if the wife ſhall hold her dower, is the 1. 85 
teſtion.. (a) And it ſeems that ſhe ſhall not, for it is the e 
wer of the ſon, for ſhe claims it from the ſon, and if ſhe () Ante C11 
brings a writ of dower for it, never accoupled in lawful ma- 3 | 
trimony is a good plea, and if there be à diſſeizin of it, a (4)co. Lit. 
collateral warranty fallen upon the wife ſhall not be a bar, 47. =. But 
for ſhe had not title to it but by the death of the huſband, ng Ln 
and then the warranty deſcended before her title accrued, , 24e. 6. *. 
but if it deſcended after her title, ſne ſhould be barred, 12. as to : 
Wherefore, &. And if after the dower ſo affigned ſhe'he winder 
attainted of felony, and after that has a charter of par 2 | 
CCC 
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for her life, and then, the huſband dies, ſhe. ſhall have and 
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retajn her dower, for her intereſt in it came after the char. 
ter, an as the attainder. ſhe forfeited all her inheritance, 
00 8. P. Co. freehald, bo chattles real,  wherefore, &c. (3) And it 
Litt. 33. ſeems that if a man endows his wife ex aſſnſu putris, the. 
being of the.age of 6 years, and no more, and afterwards 
- 4 .* the, huſband dies, ſhe being of the age of 21 years, ſhe 
on” mall hold this dower, and yet at the time of the aſſignment 
ie was not dowable, but at the time of the death of the 
„ Hhufſband ſhe. is dowable, and therefore ſhe ſhall have it, 
which proves that the death of the huſband is the molt ef- 
ſecual clauſe of ſuch dower, they ſhe claims it by him, 
® Feit. cap. 5. Wherefore, &c. * And Britton Tit. Homicides ſays that the 
wives of felons | ſhall not hold any dower of tenements 
which were affigned to them by their huſbands. Andifa 
ſeigniory is aſſigned in dower ex afſenſu patris, there needs 
no attornment. 1 5 | 5 
182. If a man reſerves upon a gift in tail ſocage the firſt 
ten years, and afterwards knights-ſervice, and within the 
| ten years the donee dies, his heir within age, now if he 
alf be in ward during the firſt ten years, or after if they 
expire during his nonage, is the queſtion. e 
183. H a reverſion is granted by deed to a man and a 
feme'ſole, and they intermarty, and afterwards the tenant 
3 e e particular eſtate for life determines, and 
ttz huſband and wife enter, and make a feoffment, and a 


4 


warranty collateral to the wife deſcends to the feoffec, and 
the bilband dies, and the wife brings a writ of dower, firſt, 


(% Ante f. 280 (c) it ſeems that after the attornment there are moietics be- 
accord, but ſ6eitween the huſband and wife, for the attornment is 

| === FP ed upon the deed, and ſhall reduce the inheritance accord- 

eh, and he ing tothe courſe of the deed, notwithſtanding that the at- 

books there tornment is made after the marriage, for which reaſon there 

8 are moieties. between them. (d) As if a deed of feoffment 

* is made to a man and woman, and they intermarry, and 

(%) Ante ſ. 180 afterwards livery is made ſecundum vim, formam, at effetiun 

accord. charte, it ſeem that there are moieties between them. And 

ik a reverfion is granted to an infant, and attornment it 

made at his full age, yet when he is in poſſeſſion he may 

daiſagree to the eſtate, inaſmuch as the grant, which is the 

Principal, was made during his nonage. Further, admit- 

ing that there ſhall not be moieties between them, but that 

tw Ten it ſhall be deemed a purchaſe during the coverture, yet when 

his right to have the thing again is bound by the collateral 

© "warranty, then it ſeems that ſhe cannot take dower, for ye 


aa 000000000 


de received, "and afterwards the huſband makes 4000 t, an 
upon his default the wiſe is received, as ſhe may be, 2 


wards the tenant attorns, he mall not take it to his own uſe 
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6 W:5 
hall haye no ele Son but where ts things whereof - © 7 2 
the may chuſe the one, then à warrzn Alt de no" bar, for | 
it deſcends before the wife's title dt . 44 = en e 
and given, for the eſpowſuls, the po 1 „ andtthe' deatl 
of tie huſband'make her dower, . the 01 deſcends 
before her title is - eotifammate, 7 « "Par 
if huſband and wife make a leaſe 1 nd 


which eaſe ſhe admits the diſcontinaance, there 1 
ſhe is barred, yet ſhe ſhalt after wards have a cui in vil br 
at that time the had no title to a cui in vita, but it 4 þ ven 
by the death of the huſband. It was ſaid alfo tonching the 

attornment, (e) that if a feoffment with warranty is. ade (7 Plows, 
to a man and a feme- ſole, and they intermarry, aud after- 12; c Dr. 
wards are impleaded, and recover in value by reaſon of the 149. Pl. 52. in 
warranty, and the hufband dies, the wife ſhalt have dower margin. . Co. 


of the land recovered in value, for there ſhall not'be moieties * why, Gra 


between them. Zut if land i is bargained and ſold to'a man ** 5 pl. 8. 


and a feme-fole, and they intermarry, and afterwards the Via. Abr. ie. 
decd is enrolted, there they take by moieties, for this has Feme 8. a. pl. 
relation. But if huſband and wife, tenants for life before 13. 
the coverture, recover in value by reaſon of a reverſion 
with rent, there ſhall be moieties of the value. And it was 


| (aid that if a leaſe is made to a man and a feme · ſole for life, . © 


upon condition to have fee, and they intermarry, and a-. 


terwards the condition is performed, they ſhall'not have 


moieties inthe fee, but mall take i it as purchaſers durio the 6 4 | i <2 


- coverture. Note, it was ſaid that if a man is ſeized o 'the Wo 
land of his wife, and a warranty is made to them andito the | 


heirs of the huſband, and they recover in value, this halt hs 
enure to them without moieties and to the heirs of the wiſe + 
for if tenant for life recovers in value by reaſon of a warran- 1 


ty made to him in fee, this recovery ſhalt only be for life, l * 


but if he had had an eſtate in fee, and recovered in vaur 
by reaſon of a warranty made for ite, he ſhould have re= ++ 
covered in fee; from whence it follows here that inaſmuch 205 

as the huſband had but in effect an eſtate for life, and the 5 eq 
fee was in the wife, this recovery in value ſhalf enfue the s 55 2 
eſtate before. /) And it was faid that if a reverſion is 1 I 
granted to an alien, and he is made a denizen, and "= 222 mY 809 1 
If a man has @ wife, and is ſeized of four acres, and d mike? ae 10 4 
9 of three af the acres with warranty, and , 
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| [ +34 ] and the wife brings a writ of ddwer againſt. the #-feoffee; 
| and he: vouches the heir, now if the wiſe may ſtay. the 
| judgment, viz. that ſhe ſhall not recover immediately againſt 
the heir, is the queſtion, for then ſhe has loſt her dower of 
the fourth, acre. And it ſeems to ſome that by ſhewing this 
ſhe: ſhall. ſtay judgment, but others are of a contrary opi- 
nion, for ſhe ſhall be barred of dower of the fourth acre by 
her own folly, for that ſhe did not firſt recover dower. of 
It. „ „ TI a 10 "4 „ 2 rye 
184. A woman leſſee for life takes huſband, and they 
make alcaſe to J. S. for his life, rendering rent, and after- 
wards the huſband. dies, and the wife avows for the rent, 
or accepts it in pais, now the leſſor may enter, and ſhe ſhall 
be barred of her cui in vita or entry for ever, for ſhe has 
agreed to the forfeiture by her avowry or acceptance of the 
rent. If a præcipe quod reddat is brought againſt the father 
for land which the ſon has by purchaſe, and he appears, 
and loſes, and the ſon brings error againſt the recoverot 
© after the death of his father, as he ſhall be received by eſ- 
toppel, and the judgment is affirmed, it ſeems clearly that 
the recoveror may enter upon the ſon, and eſtop him to 
E the writ of error, for by the bringing of it he ſhall 
| to ſay otherwiſe but that the father had the 
6 188. (a) A gift in tail is made with warranty accordingly, 
Es Le the 2.9 releaſes the warranty to the donor, — — 
xeT's caſe 2 (b). the reverſion is granted, and the donce attorns, if the iſſue 
r in tail is impleaded it ſeems that he ſhall not vouch, for the 
Litt. 20. . TElcaſe has cxtinguiſhed the warranty for ever, for the ſta- 
392. b. tute ſpeaks of tenements given upon condition, and this is no te- 
8. P. Plowd. nement, but a covenant real, which the releaſe extinguiſhes. 
. (3) As if an annuity is granted in tail, it may be extinguiſn- 
20. 4. ed by the releaſe of the donee, catſd qua ſupra. If a falſe 
b 
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1% SP. Plow. verdict paſſes againſt tenant in tail, a releaſe of all the right 
Manxel'scaſe 2. by the tenant in tail ſhall not bar the iſſue of his attaint, but 
= Le. it he releaſes all falſe oaths to one of the petty-jury, quert 
Sela. + if the iſſue ſhall have an attaint ? And a partitione facienda 
| A* if che is maintenable by the iſſues in tail by the equity of the ſta- 
e in- tute de donis conditionalibus, and alſo a contra formam feoffa- 
2251 5 menti, and 2 contributions facienda, and perhaps a guo. jure, 
cited in Piowd. and a releaſe of them ſhall not bar the iſſue, for it is 
Manxe!'s caſe land, (c) and a uſe in tail is taken by equity, Vide (d) 18 
H. 8. (e] And tenant by copy ſhall be taken by equity to 
(),Flowd. baue an eſtate-tail, and he hall have a plaint in nature of a 
. 78 formedon. So ſome are of opinion that in the principal caſe 


this 
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this releaſe. is no har. But — 4 | 

a acquittal granted by. ih don 

on of a recovery. in value 2 ſan.of a warranty, and not a 

reren e ann ieee es 2 thmoticn 20 

788. If a man, binds himſelf-and bis his. 10 e in 200. 

and dies, and his executors have, afſets, and I rcleale to, the 

heir all aQions of debt, and afterwards the [executors pay 

the afſets to other.creditors, it. ſcems that I may bave an ac. = 

tion of debt againſt Ae bite de h 36 the. time of the re. . 
on af debt againſt V) gere, for 

* * . ine ave aſſets, 1 _ day the 

and then the debt in releaſed ta the beir, and aſterwards.the be, harchengb 

heir recovers la nd, ſo that he has aſſets, it ſeems; that the the executors | 

releaſe is a har. A man deviſcs,20/. to J. S. to be delivered have afſets, yer 

to him when he is of the age of 26 years, and if he dies be- — 2 

t to 4 5. T0 actlon of debe 

executors at the age of 21 years, now if he ſhall, be barred Saint the | 


have ny action againſt the grantee. So of tenant in dower f _ changed 
e curteſy, who. have granted over their eſtates, or in this peine, 
as 1 #men eleaſe, made to the P. 155 25 
feoffee ſhall be no bar to a contra. formam collationit, other- Dea, 3 And 
wiſe it is of a releaſe. of land. See where a releaſe ſhall be a — 
f 8 A 


6 af 7 N by E 5 7 Moy en th ir. 
187. Note, if the lord procures one to diſſeize the tenant, ee - 


recovers againſt him. in a cefſavit, he ſhall hold the land J writ 
againſt the diſſeizee, for by the procurement he is not a diſ- lla d this ds 


* 


ſeizor, as it appears 30 Ed. 3. 2. But ſee Liteleton cap. T. 27 Ed. 3. 


acerued to him ſince e but it had been other - H. 7. 8. b. Fer 
f ceſſavit at the time of the procure- elend. 


the iſſue in tail procures one to diſſeize the diſſeizor of his 
father, whoſe heir is in by deſcent, againſt whom the beir 
N apg dies, the iſſue ſhall hoſd the land, but if he 
himself had recovered againſt the difſeizor upon title * 
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. V 
PLOWDEWs QUSRIES 


he bad in % fl that tiing, he fhoufd not Habe e 
ted. yok in that cafe if is father Heier f tes, Aud kt 
recovers/againft the hate or diffeizor hy fe | 
be remitted, for the wrong wiz done 'to the Ane: 
And if one has title to à formiden, and eue her to 
ouſt the tenant; to the intent that he may recover: Againſt 
him, and the ſtranger oüſts him, and afterwards” another 
ſtranger recovers upon title = ſus to the Airs and the 
other recoyers a gainſt him by formepon, he is there remi ted. 
And if two hene nadel tle of action eo 7 
is t away, and one of them byte a ſtranger 


= F 


Na is ae tothe whole, if fe wt 
sede had firſt died, the other eu 'vnly AV 
mitted New bp moiety, " Quere ind. bl g 

1888. By radbury reader, if 4 man ent. een e. 
tenant for life upon title Nee den into one ace 5 

in; 


dition broken, baving the fame title to the whole land 


iy. | 7 " if be enters into one acre by reaſon of a. title for mortm̃a 


or for conſent to a raviſher, 5 the ke, or if the leſſur Wim 
elk enters into one acre aſon of a condfien broken ur 
for that he was within age at the time of "the feaſe, wh 
perhaps part of the lea © by reaſqn of 4 6 
. which enables an infant to make a leafe, or if the Teffor 
accepts a furrender of + parcel,” or recovers pircet in waſte, 
or if he ora ſtranger enters into the moiety, or into a third 
part not known, in certain, as the caſe is in 21 H, 6; 48, ot 
if one jointenant enters into. His moſety f "for" condition: bro- 
ken, in alf thefe cafes tlie rent ſhalt be*appartioned, © Bub it 
at the 5 the leaſe the land was aa atged 'of-a rent 
1 12 erwards revived, fo that the e 9.25 16nd 
paired to the leſſee, "there the rent hall portion- 
the band, out of which the rent 68 N Len- 
55 , and fo. is the diverſity. Bur if a man has title of en. 
try upon his teffee for Tife into 20 Ic in to counties, and 
he enters into one acre on y, quart if the reißt than” 85 Ip- 
portioned i in that cafe 5 1304025. 041. S989. 258.4300 
727955 A tenant who holds by hoe ge e rent * 
a leaſe for life, remainder in fall, v 8 60 
of any reverſian, it ſeems that the to be for f Ac 
he ſhall not hold by homag 925 eld e and 304, 
| inafmuch' as both the 7, are now by 
had been made in tail, remainder al life after 12 wel 
termined, the tenant for life ſhould not have held by the 1 
ſeryices as the donee, caufa patet. If two Joinitenants and 
to 


2 — * on _— © 


„ 4  E D WU ww we.» 


* 


n FRY © oy no ET 


— wo. 
. "I 2: 


. 


S Anz 


to the heits of ma who: hole kr worn take! 
tail, the'donee hal? wht ned ner "the Rte 


4 r. 


and yet et ehe frechoſd "the" the tenure} ure 


there, for ſome ſay * de who has le fer fallt 
entire tenure, becauſe the inheritance paſſe only 


have” the 
from Him? 


quere inde. * And if tenant for life 'anid*Fre in reverfion make | 
18581 in tail, gere how the donee ſhall hold. If 4 Bw | 


| for life is made; remainder for years with wartanty 


if this warranty hall give benefit ta hifm in remal 
ing chat the eſtatè preoedent is of another nature. * 


$1.3 00.T.2\ 


rl 9891 — 
4 te 


is made for life, femainder in fra k- marriage, it ſeem) tha 


the tenant for He mall hold b fealty only until the® gr 
degree be paſt. ' But if à leaſe is made för life, the heir of 
him in remainder afl not be in ward during the life of ie 


tenant for life, quod nqta.. 
190. A reverfion'is granted to one for fe, > 


A. + 


HILLEL +13 TY. 


nd before 


attornment it is grante to him again in fee, and afterward; 


the tenant attorns, it ſeems that the gram 
take the one eftate or the other at "kt ple fare" to he 


may khufe "to! 


Er- * 


vards determined.” Byt if à reyerfion is e t oe” 
man, and afterwards it is n to an ther, and the te! 


nant comes to both,” atid ſa V mafters,” 1 
ou,” it ſeems that for the incertarnty neither oft 
lee k, for it is een which of them thalf be 


9 — | 


(a) If a reverfion is gr anted' to à màn and to hm er 
afterwards by another deed it f is rintetf to dan and 


ſucceſſors, and + re the tenen dens, 7 2 in 
Ik a feoffment 1 4 | beg of 


pacity it ſhall ve 
attorney, &c. anck the deed js' defivered da the 


wha 12 


fore livery of ſeizin the feoffor m counterman very. ? bit 


if he fays to the feoffes,” “ It is hy intent th your all ot 


take by livery,” this is nothing” 


pod % 


given to a man and a feine-ſole; "upon Ls ion that Which 


ever of thein firſt matrices ſflall "Have fee, and 5 
warry, 1785 of them ſhall. have the fee for 
ty. Jo in the Falſe before ) ik the reverſion | 


„ ier 3 
erte 2 Þ.Co.Lith 
| c>- Mere _ b. ſays 


or of Nite. Acre is granted, to bet choſen by 14 grantee, ft That the attorne 


}s worthy of confideration hotter th Riel 

or not, eee a5 the thing is' "incettain, and 
paſs preſent? nd note the opinion of Brook in 
Low caſe, x att e, grant ſhall be void for t 
a8 20 H. 6. and this feems to be very reaſona 


s of eh quot rediat- returnable at one and 
7 bach * writs fra abate, as it appears. 


6. an 
" in 21 2 3. the ayowricy abated,” 23 ering brin rings eo Martin. Bro. 
E 


ent is good, 

e * 
182. 

the” prin- 462. Ballen 


1 gs © C. 58.P. 3H. 


An 6. 44. b. Per 


the; ſaty 1> ll + 
—.— 
197. A 10. Po { 210, 
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PLOWDEN? S QU; E RIE S. 


191. A feoffment is made upon condition that the feoffee. 
ſhall make a gift in frank · marriage to ſueh a woman who iz 


couſin. to the feoffor, and not to the feoffee, ..quere if he.is 


bound to make 2 eſtate than for life, ſceing that the 


intent of the feoffor.cannot be performed. by law t. 80 if 
the condition be to make a gift in frank · marriage to a teli· 


8 (s. P. Co. Litt 
31. b. 


gious man, &c. 5-4 . En . — „ D NN ir n fy 
192. (d) A man makes a leaſe for life, and grants arent 


out of the fexerſion, now if the grantee grants it over, it 


ſeems that the grantor ought to attorn, and not the tenant 


for life, becauſe the rent is nothing to him, for a releaſe 


made by the grantee to him does not extinguiſh. the rent: 
So if a rent be granted by. tenant for life out of land, &c. 2 
releaſe made by the grantee to him in reyerſion does not ex · 
tingviſh the rent, &c. © 


* K 


193. The reverſion of tenant for life with the rent. is 


granted, the tenant for life grants his eſtate to another to 


hold of the &rantegy. it was ſaid at lecture that this was an 
attornment, for when he grants it to hold of him, the te- 
nant for life takes notice of the grant, and it is an agret · 
ment to the grant as lawful. Az d although ſome. ſay that 


this is not proved but by: the grant, at which time the eſ- 


tate, Which he bad, paſſed from him, .ſo that be is not te- 
nant for life, and therefore it cannot be ſaid an attornment 


by him, although this is true, yet it ſhall be an attornment 


by the grantce of the eſtate of the leſſee, foraſmuch as he.ac- 
cepted it; for which reaſon there is nothing that ſtands in 


{e)Vide H. 14. 
H. 8. 1 7. b. 


28 

* 4 

22 

0 * 
* 

{1 

: 
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. 194. In debt upon a rn 
pending a writ of error in the king's bench upon the tr 


' writ of error upon the treſpaſs. 


the way, unleſs it be that it was ſpoken in the abſence af, the 


grantee, and that is nothing to the, indenture, for a man 
way agfee to a thing ſpoken in his abſcnce. As if one dil. 
ſeizes another to the uſe of J. S. or ſurrenders to the ſteward 
of J. 8, for J S. or gives goods to J. S. in his. abſence, be 
may take the ſame by a ſubſequent agreement. But, a gif 
agreement cannot be made in the ablence of the party; as in 


„ g 


e Wheeler's, caſe. 


* 
4 


5 


n „ inn , x 5% 484 
in treſpaſs, if the plaintiff 


* 


4 


e action of debt iq hrought, 


8 
* 


paſs, and after the judgment given in debt, the judgment 
in treſpaſs is reverſed, guere what remedy, he ſhall hate for 
the. debt recovered, for this is a recovery in the common 


bdench, which he cannot reverſe in another court, and al- 
though be might, yet ſecing that execution of the debt is 


= I 


had, be cannot be reſtored to it by the reverſal in the firlt 
141393, Alter 


a1 
fo 
be 
n. 
of 
a 


LY 


PLOWDEN'S QUERIES: 
1 195- After the death of the inteſtate A. gets po 


; I of the goods, and gives them to. B. and after u ards is made (Ct 36 
ö adminiſtrator, now he ſhall not take the. goods out of the 
poſſeffon of B. The reaſon bereof is, that by the firſt 
f, Wl ſeizure he had the goods to the uſe of the inteſtate, as the 
us fays, for he was chargeable: as executor of his own 


wrong, and fo after the adminiſtration committed he ſhall | 
be ſaid to have them to the lame uſe, and thergfore, he has 
no other capacity, for which. reaſon; he cannot take them. 
But if J. S. wrongfully takes the goods of K. and gives them 
to L. and afterwards K. makes F „ his executor, now he 
may take the goods-our of the ,polſeſtion of l. for he. has 
another capacity now than he had at the time of giving 
them, viz. the intereſt of another perſon. As if a diſſeizor 
makes a feoffment, and afterwards intermarties with the 


* 5 «4 4 — — 0 2 


* diſſcizee who is a woman, now he may enter. But in the 

* firſt caſe it after the adminiſtration committed A, had re- 

. eaſed: to a debtor of the inteſtate s, he ſhould haue had. an 
— action nn his relcaſe, for of things in action 

0 he cannot gain poſſeſſion, nor can he be ſaid executer of 
t ſuch things, but only of thoſe. which a man may ſeize, as 
Dee, or inte which he may enter, 48 2 leafe, for, Je. 

. Bur if there was a leaſe to commence. at Eaſter, 2nd befor | 

t Wl the day A. had granted the term over, and afterwards, ane 

it before Eaſter he had taken the adminiſtration, and a 


wards had granted it to another, the ſecond grantee. Mould 
have enjoyed it. So if a rent · charge had been granted tor 
years to the inteſtate, and A. had compelled. the tenant, by 
coercion of diſtreſs to pay it to him, and he had granted it 
over, and afterwards had taken tlie adminiſtration, there he 
ſhould have avoided his ſaid grant, becauſe the poſſeſſion 
which he had ſhall not be called the poſſeſſion of the ſame 
term, but it ſhall be called a kind of voluntary payment of 
the tenant, and not a payment io him of the tent which 
"us granted to the inteltate, for none can be laid to have it 
but only he who has right to have it. 
to the lord, and aſter- 


wards enfcoffs A. of one parcel of the emacs and B. of 
n 


196. If the tenant makes reſcous 


o _ 


it another parcel; and dies, the lord has no remec Ric 

. lot the rent. if the tenant makes reſcous to the lord, and 
n brings an aſſize of the ſeigniory, and afterwards the te- 
- nant dies, leaving iſſue two daughters, who make partition 
„the land, the lord has no remedy for the ſeigniory by 
ſ; 3Qign, Fe $91 1 3 N 

T 179. A 


150 W DE 8 8 Genes | 


, *"t67. Am man grants a rent-charge out of hs fand to 4 Nef 
on one,” nd afterwards the grantor makes à feof. Nett 
mient of the fand, and after that the * is bteken rt 
aid the rent is behind, and the grantee diſtraint, 2 Mis { 
reſeous is made, and he brings ate if the condition i 
extinct by che feoffment⸗ ſeeing that the fe for ca annot ban 
the laß in, by the breach of the condit on, in the kam ar 
manner a8 he might when the grant was made, or who ſhah 
have benefit of the condition,” is the queſtion. Nut chen 
are of o opinion that if the ant be upon condition, and fr ert 
the Hon- no the at ceaſes," there the feoffee hal 
1 nefit, for che t rent is extin guiſhed:” As if a mn 
makes feafe for years u n Wondtrion. and for the breach 
k it chat the eſtate alf ceaſe, and he grants the reverſion, ſon. 
aid then the 'condition* is broken, the N may enter lea 
Bd ine. See RithiIPs caſe in Lililstan 5 
Ber, 98. A'leaſe'is made to A; and B. for their nett am EF 'Z 
Ate reverſio on is granted to C. during the lives d 
— york B. they make partition, A. digs,” the queſtion” is i 
the Rift feſfor or C. mall have A*s part after” his Mi 
. Firlk; it ſeems that the grant of the reverſion was Fa 
if the tenants for life had entered into religion, C, ſhouk 
have has the land. Noił the reverſion paſſed, and the t. 
* — a Rave the rent as a rent-fervice,, and he ſhall ha im 


*he'pafling of the reverſion, and if the firſt et ei 
on eden to ceafe, for which it had'ceaftl WP © 
85 80 have had it durin, their lives, wherefore, & 20! 
" The; Further; it ſeems that . partition ſevered the Pi 
" verſion; for although by the firſt grant' he was intitted er 
haze the reverſion ag tong as either pf them was alive; th » 
was infeſpeE of the Jointure, arid when that was ſevered |iFof 
ſo'was the reverfion, So the firſt leſfor Thaft- þ 2 it api the 
after the death' of the tenant for life, and not nere. | | a 
a feaſe is made for 20 years, rendetin rent, and the reve ond 

fon is granted for 10 years, this a good rant, and do lil 
diſtrain for the rent, Nota; © K 
199; H 2 feoffment is made to A. to the uſe of B. in frei"): 

It was fafd fpat the wife of A, ſhall'be endowed, for the lin 

cannot hein abeyance but in reſpect that it veſts in Wy. 
For it is not like to the caſe where before the ſtatute et 
er entered, and made a fooffment, becauſe mere he hn 
| feſſron,” but _ a power to make a fegfftgent, a3 ther 
| ml thong or as he who is appointed by will to ſel the land -s 
but now the feoffee has poſſeſſion. For if one who is 4 
tainted of felony i is enfcoffed to the uſe of another, "h bo 
2 11 5 


 PLOWDEN'S, QU& KLE $-: 


0 ettled in him, and cannot be deveſted out of him who. is 


tainted, all whoſe lands veſted eſcheat. But yet he who, 


xe who has land on the part of his. mother makes a feoffment 
o the uſe of the feoffor, it ſhall reſort to the heir on the 


A art of the father, if he dies without ifſue.. {1 
a 200. If a man makes a feoffment upon conditions; and 
vn be feoffee makes a leaſe for life, and dies, ſo that the re- 
fs erſion deſcends to the feoffor, if the condition is extinò, 


the ien g i bots b SHR e 
201. If goods ſtolen are ſold. bona fide in market - overt, 


* 


ny nd the vendor. afterwards buys them again, the firſt owner 
jon. F-naot take them, for by the firſt fale the property was 
nter early gone for ever, inaſmuch as it was wit hout covin, for 
F e could not have an action for them then. But if the diſ- 
zor comes to the poſſeſſion again after a deſcent, the en- 
y of the diſſeizee is revived, for an action remained to 
is im after the deſcent, for he might have a writ of right, or 
eath, i writ of entry, ſo note the diverſity. So if a feoffee to uſe 
„bon condition. enfeoff a ſtranger + ignorant of the uſe, 
rools iv bo re- enfeoffs him, he ſhall: not be ſeized to the firſt uſe, 
e or the uſe was extinct by the feoffment to the ſtranger, in- 
en emveh as no ſupcna lay againſt him, and the feoffee ſhall 
eſtar in the ſame courſe. So if the tenant enfeoffs a ſtranger 
eafed y covin to enfeoff his heir, and he makes a feoffment over 
& 
3 


pon N ion bona fide, and the tenant dies, and after- 
yards the firſt feoffee is re Ane now the lord ſhall not 


vit of right of ward was not maintenable againſt the 
yered diree Bona frat, it ſhall not be maintenable againſt the 
apait ther, for the covin ought to purſue, and ſhall not be re- 
. [ived. But if a ſtranger had made the feoffment upon 
rere yndition, or the ſale of the goods, or if the feoffment by 
5 fu ge de had been upon condition, and a re-entry had 
en made for the breach of it, there the property, uſe, and 
in kevin ſhould have been revived. But it a baſtard dies ſeiz 
je fit having iſſue, who endows his mother, there the mulier 
in ay enter, and yet he had no action nor other remedy be · 
re the endowment, but the wife is endowed upon an elder 
„un ber caſes. And it the diſſeizee enters upon a deſcent, and 
landes ſeized, and his heir enters, now the other has no re- 


is edy, but if the heir endows his mother, the entry of him 
bo uns in by deſcent is revived, cauſa gus ſupra. * on 
1 . | 1 iſleizes 


ſion ſhall never veſt in the other, foraſmuch as it is.once. 


eq, l i | 
bo attainted may be attorney, ſo is the. diverſity. And if 
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PLOWDEN'S QUEARTES, 


diffeizes another to the uſe of J. S. and makes 2 


> 
= 
- 5 
8 
7 7 
* * 


bee and takes back an eat, be ſhall mot be ity 


Y: 7 
* 


202. Land is given to two women quamdiu' ſmul vixtrin, 


remainder to the right heirs of her who dies firſt, one of 


them takes huſbind, and has iſſue, and dies, it ſeems thy 


the huſband ſhall not be tenant by the curteſy, for ſhe ha 


not the ſole poſſeſſion. Further, it ſeems that the remain. 
der is good, notwithſtanding the incertainty. But if this 


. remainder ſhall be aſſets in a formedon, or in debt againk 


the heir, is the queſtion. And it ſeems that it ſhall no, 
for the remainder was never in the mother becauſe it com- 
menced by the death of the mother, ſo that the death pre. 


ceded the remainder, and at the ſame inſtant that the death 


* Plowsd. 482. 


happened, the remainder alſo happened, fo that it never 
velted in themother. * As if a leaſe is made for life, upon 
condition that if the leſſee does ſuch an act he ſhall have 
fee, now the condition precedes the 'performance which 
veſts the fee. So the death veſts the fee in the principd 


caſe. And it is not like the grant of a rent-charge in fe 
co J. S. to commence after his death, for there the heir ſhal 
have it by deſcent, although the anceſtor could never take 
it. And if one grants a rent-ſeck to A. for life, and after 


wards by another deed-grants that he and his heirs ſhall di- 
traia for the rent, now during the life of the grantee the 


rent is ſeck, although he may diſtrain for it, but the beit 


ſhall have it as a rent-charge, and that by defcent, 
203. Mortgagee makes a feoffment in mortgage to the 


heir of the morigagor to be firſt paid, after the firſt dij 


the firſt mortgagor dies, the heir tenders the money to the 
firſt mortgagee at the day, and he refuſes; and he tenden 
the money to the heir, &c. at the day, and he refuſes, the 
firſt mortgagee enters, and the other ouſts him, and be 
brings aſſize, it ſeems not to be maintenable. Firſt, it ſeem 
that the ſon may perform the condition, for it is not ſub 
pended, inaſmuch as it is a collateral condition ; ſee for 
this the caſe of the corody in 21 Ed. 4 Then, it ſeems 
the payment ought to be made to the mortgagee, notwith- 
ſtanding he has made a feoffment of the land, as it ſhould 
be to the executors, and not to the heir, and 17 ER. 3. 2 


is not law. Further, upon the firſt refuſal the heir is not 


remittted, for he ſhall not be remitted upon a title, but if 
he had taken an eſtate only for life or for years, he ſhould 
have had it in fee, which ſee 20 Ed. 4. But the chief 
point is, when the mortgagee has entered upon the —_ 


3 


he may, if the ſon may entet upon him for the firſt eondi- 


tion broken. And it ſeems that he may, for it the tenant 


v enfeoffs the heir of the lord upon condition, and the lord 
dies, and afterwards. the condition is broken, and an entry 
: made, the ſeigniory is revived. So ſhall the condition here 
be. So if the difſeizor enfeoffs the heir of the diſſeizee 
1 upon condition and the diſſeizee dies, and the condition is 
" broken, and afterwards the diſſeizor enters as he may, now 
f the heit may enter upon him, becauſe the right ſhall be re- 
. vived, otherwiſe it is, if the diſſeizee had releaſed to his 
5 heir, for there the right is extinct, and not revived by the 
n entry of the diſſeizor. ' But in the principal caſe if the con- 
* dition upon the ſecond feoffment had been that the ſon 
wood not do ſuch an a&, and the condition had been 
; broken by him, it ſhould have been otherwiſe, as it ſeems, 
7 BY beccauſe it was the ad of the ſon himſelf, for this ſhould not 
ms abate a precipe brought againſt him, where an entry is made 
ich for the condition broken. „ 1 
204. (a) If a man takes a wife, and ſells his land, and | 
* afterwards the wife comes to the age of nine years, and the (05. P. Co Liu 
tall huſband dies, it ſeems that ſhe ſhall have dower of the land, * 
ae notwithſtanding the huſband had no poſſeſſion of it after 
Th ſhe was of the age of nine years. (6) For if- the huſband (5) 5.P.Co.Lite 


a aliens his land, and afterwards. the wife is attainted of ſelo- 33'*: 
the BY 27» and after that has a charter of pardon, and the huſband 
der dies, ſhe ſhall have dower. And if the wife elopes, and af- 

termards the huſband purchaſes land, and aliens it, and af- 
the terwards the wife is reconciled, and de huſband dies, ſhe 

ſhall have dower, and yet at the ti the alienation ſhe 
* was barrable, but her title was not conſummate until the 
an (death of the buſband, and then Jawtul poſſeſſion and eſpow- 
the ſals, and the death make her dower. (c) But if a man ar cel 

takes an alien to wife, and afterwards aliens his land, and o 3 
em ten ſhe is made a denizen, and the huſband dies, ſhe ſhall C375. 
foul not be-endowed. Quære. | e 2p 55 
i 205. Upon a plea in bar of aſſize the parties are ad- 
* journed, and afterwards the tenant pleads a releaſe made 
+1. ter the laſt continuance bearing date in a foreign county, 
ould and afterwards at the return of the venire facias the tenant 
1 pleads that afier the laſt continuance he had purchaſed the | 1 
x wanor to which the plaintiff is a villain, he ſhall not have 0 1 
at if BY dbhis plea, for he ſhall not delay the plaintiff but by one plea 5 q 
ould Wl or matter indeed happening of late time, and he ſuffers no 
hi BY miſchief thereby if he is ſure that his plea is true: But ia 

ſicwing of a record he ſhall afterwards plead, if they are 
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inthe ſame, courts (o that the plaintiff, Mall act be delayed 
vy ſhewing of them; ant! here the villain /ſhall-not be in- 


franchiſed, for the plea was ploaded before he ought W 


maintain it : but if he anſwers, his villain de neus, thereby 
ke thall be infraachiſe mn. 
20. A man makes a leaſe for life, rendering rent in fee, 
and aſterwards;gtants. the reverſion with attornment, and 
reſerves the rent in ſee, and dies, the rent is extinguiſhed, 
for it cannot deſcend; inaſmuch as it is reſerved upon an 
eſtate but for life. So if tenant in tail of rent grants it in 
fee, this is no diſcontinuance to the heir of the grantee, for 
it was but. granted during the life of the granto.. 
20%. If two acres in ſeveral counties arc held by one en- 
tire rent, no ceſſavit lies, for it cannot be brought but upon 
the entire tenufe, and for the whole land out of which the 
entire iſſues. So note that after ceſſer if the tenant makes i 
gift in tail of parecl, no ce/avit lies, for although the 
ſeigniory is now ſevered, yet he ſhall not have a refavii, 
becauſe he cannot ſuppoſe the the ceſſer in the one only, 
for they two ceſſed, and he cannot have a ceſſavre in the 
degrees. But if a tenant of two acres: ceſſes, and after- 
wards makes a feoffment of one of the acres, yet a reſin 
remains for the acre in his poſſeſſion, for he alone eeſſed in 
that acre: But guære, for the ſeigniory is now divided; and 
he cannot ſuppoſe that he holds the acre of him by am 
Fertan rent. ob a8 [O03 9 
208. If a feme-tenant ih a precipe guod reddut takes huſ- 
band pending the writ, all the reſidue of the pleading ant 
of the proceſs, as the grand cape, ſhall be awarded againlt 
the wife only. But it ſeems that ſhe. ſhall not bind the 
vouchee to warranty, for the Summontat ad wartontizor 
dum is a new original, and the vouchee is a ſtranger to the 
firſt original, and therefote he may ſay that ſhe is a feme- 
covert, but her recovery by the warranty ſhall be by war- 
rantia charte. But if a reverſion is granted to a woman, 
who takes huſband, he ſhall join with his wife in a guid juri 
elamat, as it ſcems in 11 H. 4. for that does not iſſue out of 
an original writ, as in the-/principal caſe. 1 
| 209. If attornment be made upon condition, which is 
(a) That an at- broken by the grantee upon condition, yet the reverſion is 
tornment can not deveſted, tor the aſſent cannot be (a) conditional, be- 
. cauſe he does not claim the reverſion from him who attorns, 
Litt. 274. b. but from the grantor, and it cannot be made conditional by 
Rol. Abr. the act of a ſtranger to the grant. For if tenant in tall 
3 makes a leaſe for years, rendering rent, and the iſſue ac- 
281 75 8 : 
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- cepts the. tent, ub condition that it ſhall! be no prejadioe 


or hindrance+to his entry to avoitithe leaſe, yet he ſhalt 
never defeat the leaſe, for the' aſſe nt is Aa. thing executed, ; 
which will not admit of any condition to be performed br 


broken”. by any ad to come, (3) bot if the condition pre- (5) Co: Lit | 
ent is ſubſequent, then the 274- b. 


cedes the aſſent, and the | 
condition is good, hut if the affent precedes; . and the con- 


dition foſto ws, the condition is void; becauſe it is the nature 


of the aſſent to be executed” And therefore if a woman 
tenant for life. takes huſband, who: attorns to the grantee of 
the reverſion and: afterwards they are divorced; yet the at- 


tornment ſhall bind the wife. And if feoffee üpbn condi- = 


tion attorns to the grantee of a: ſeigniory, and the feoffor 
enter for the condition broken, yet the attornment ſtrall bind 
him. And as the law ſays that theattornment of the feoffee 
upon condition ſhall not be avoided by the condition; fo for 
the ſame reaſon! the law fays that an attorument upon con- 


dition ſhalt not be. deſtroyed by the condition. (c) But a re- () Co. Lite. 
leaſe of a right may be upon condition, as 5 may 274. b. 


be releaſed to the tenant upon condition, and ſo one join- 
tenant may releaſe to his companion upon condition, for 
there the x veſted in his perſon is deveſted, ta which a 
condition may be annexed; but not ſo of an aſſent. And 
if the patron aſſents upon condition to the charge of the 
parſon, this is a good condition, becauſe the aſſent is an 
intereſt in law, for if he had but the patronage in tail, for 


life, or upon condition, and his eſtate in the pat ronage is 


avoided, the aſſent is void as to the ſecond patron. And if 
the nuliur attorns to the grantee of the ſeigniory; although 
the baſtard dies ferzed, ſo that the maker ſhall: never be heir, 
yet the attornment remains good. So an attornment by a 
deviſee,' or by him to whom a remainder is appointed, re- 
mains good, notwithſtanding they afterwards diſagree to the 
eſtate, and yet ir ſhall never be called a tenancy: If the 
reverſion of tenant in tail, or of ' tenant for life with re- 
mainder for life, is granted, and the iffue in tail, or he in 


fron in law, it is void, as ic ſeems. And in the caſe of the 
deviſee and remainder- man, they have but a'poſſeſſion in 
law, for they have not poſſeſſion in deed before their entry 
and conſequently he in reverſion has not poſſeſſion in deed 
of the reverſion; but poſſeſſion in law. And alſo in one 
of the caſes the grantee had a reverſion dependimg upon the 
eſtates of two tenants for life, which is altered when one of 
them is dend. But he who has only a poſſeſſion in law may 
art If, * = —- attorn 


remainder for life, attorns, having nothing but this poſſeſs , 
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attorn to the grantee of a ſeigniory well enough, for no 
133 other can attorn but he who was tenant at the time of the 
| (4):6 Aff. pl. grant, as Quintin's caſe is in (d) 26 Af; And ſo note the 
j 38. : diverſity. xv - ins 43s th en wm Thaw yin 
210. Before the ſtatute of Duiaremptores terrarum a man 
makes a feoffment of an-acre, to hold of two manors which 
the feoffor has, after the ſtatute he enfeoffs A. of the one ma- 
nor, and B. of the other, the tenant dies, his heir being 
within age, who ſhall have the wardſhip of him is the queſ- 
tion. And firſt it is to be conſidered if the tenant ſhall hold 
the one moiety of the one, and the other of the other, ot 
if he ſhall hold ſeverally the parcels of land, and if the rent 
ſhall be apportioned, viz. the one to have ſo much, and the 
other ſo much. (But it ſeems that there is no apportion - 
ment by the grant of the ſeigniory, but only by the feoff- 
ment of the tenancy.) And it ſeems here that he ſhall hold 
by moieties, and then there is no priority. It was ſaid that 
flif a woman be endowed of a villain in groſs, and afterwards 
the tenant in dower and the heir enter together into land 
[ +39 ] purchaſed by the villain, it is good to be conſidered f in 
„P. 21 R. 2. whom the freehold ſhall be. Note the caſe of 21 R. 2. of 
Fitz. Avowry diſtreſs by two ſeverally of one horſe for damage-feaſant and 
262.Bellew'sC. for rent, where both avowries abated. So if he had been a 
$8. Anteſ199, villain to an abbot and a ſecular man, for his entire body is 
books there an entire villain to each of them, for each ſhall diſable kim 
cited in the in any action. So ſhall the heir and the tenant in dower 
* be. But in the firſt caſe if he had not made a feoffment of 
| the ſaid manors, but had died ſeized of them, having two 
daughters and heirs, and one of them had been in ward, 
or if they two had been in ward, andthe lord had committed 
the one. manor to one, and the other manor to another, 
and then the tenant had died, his heir being within age, 
guere which ſhould be prefer'd. And if the grantee for life 
of a villain and he in reverſion enter into land purehaſed by 
the villain, it ſeems to me that the tenant for life ſhall gain 
the whole, but many think that he in reverſion in an aQi- 

on ſhall diſable him. e xj Ni 301 39h 

21. If there is a leaſe for life, remainder for years, and 
he in remainder releaſes all his right in the land to the 
tenant for life, the years are ext indt, but if the releaſe ii, 
to have and to hold the land to him during the years, then 
the years are in g. As if a man makes à leaſe for life, 
and aſterwards releaſes to the tenant for life, to have and to 
bold the-land to him for 40 years after the leaſe for life end- 
ed, he ſhall have it as the words are. And if a man _ 
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land to J. for life and 20 years over, it ſeems that he ſhall 
have the years, riotiwithitanding livery of the land is not 
made. And fome Tay that à releaſe of tenant for years to ” 
the leſfor extitfifuilhes' the term, otherwiſe of à releaſe of | 
tenant. for liſe, Ac if: tenant ſor years being ejected releaſes | 
to the difſeizor, the" leſſor may enter; otherwiſe of the te- 
teaſe of tenant” for” fife. Aud if à4 man makes à leaſe for 
jears ts Cain gene ar ee, "ant Before Efe he Feleaſes 
all his right to che leſſor, the Fears ſnall be extinck in the 
land, as in the prineipal eaſe. And if a man makes a leaſe 
for 20 years Withbut impeachment of waſt, and*afterwards' 
confirms it for 46 years, "the-lefſee hall be diſpuniſhable of 
waſt for '20. years. And if à womian has a kafe for 20 
years, and the" leffor* confirms it to the” huſband for 40 
years, who dies; ſſie ſhall have che teſidue of the 20 years, 
quod nota. e I F i 4 Wo 2H Ki on; 4 „ MADGOT $12! 

212. If the diſfeizor makes à gift in tail or à leaſe for 
life to J. S. to whom the diſſeizee confirms, yet after” the 
eſtate is determined he ſhall enter upon him in reverſion, 
for that eſtate only was fortified; but if the confirmation. 
was only to the diſſeizor who was in the reverſion, he ſhould 

not enter upon the particular tenani, any more than if a 
warranty had been made to him in reverſion, and it had 
deſcended, in which caſe he ſhould not have entered upon 
the particular tenant. But if the diſſeizor had given the 
land to A. and H. atid to the heirs of B. and the difſeizee 
had confirmed the eſtate of A. quere in that caſe? bur it 
ſeems clearly that if he had confirmed the eſtate of B. he 
ſhould never have entered upon'the heir of B. but the eſtate 
which A. had was but for life only, and therefore perhaps it 
ſhall not go beyond it, but where the confirmation is made 

to B. it ſeems to be otherwiſe. For if the diſſeizor gives 
land to C. in tail, the remainder to the right heirs of C. and 

the diſſeizee confirms the eſtate · tail to C. this goes alſo to 

the fee clearly:** And'if the diſſeizor gives land to A. for life, 3 
remainder to B. for life, remainder to A. in fee, and the 
1 ms the eſtate for life to A. only, guære 
| thiye, 2 d a0 $03; =) e 

213. If the huſbandhas a term of 50 years in right of his 
wife, and grants to a "ſtranger all the years which remain 
aſter the death of him and his wife, if this grant is good is 
214. If I diſſeize one to the uſe of me and J. S. who af- 
terwards agrees to it, we are jointenants, ſo that by the 
agreement the moiety ſhall be in him, Oc. And this is 
N \ 
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proved by the caſe of 23. Hf pl. 48, where the one. fiffer”in 
tail entered upon the 2 of her father, can 


wa. 9 
ſe of 1 Nes 200. 
levied by me of the profits of the land, or to t uſe of My- 
ſelf for life, and aftet wards to the uſe of A. in fee, or to.th 


it ſeems that 
the condition is good, for the eſtate is not Ai. And ſa 

agree to it, 
this is a good condition. And if I diſſeize my: tenant. for 
life to the uſe of J. S. he ſhall have but a; frechojd by his 
agreement. And it was ſaid that if the iſſue in tail, within 
age by coin commands A. to diffeize. the diſcontinuee. of 


his father, and A. diſſeizes him to the uſe, of B. for life, 


and afterwards to the uſe of his own right. heir, and B. 
agrees, and A. dies, and B. dies, and, the heir of A. enten, 
and enfeoffs the iſſue in tail, he is remitted, becauſe, he 1 
now within age. „ „% eel onode, 
215. The huſband is bound in a. ſtatute;merchant, and 
afterwards he and the wife. levy a fine of thelapd of the wife 
to J. S. and the huſband dies, execution of the ſtatute. ſhall 
not be made in the land in the hands of. J, S. becauſe: no- 
thing paſſed. from the huſband but the eſtate. which the huſ- 
band had during the coverture, which is determined by bis 
death, and J. S. ſhall have the like benefit as. the bei 
ſhould have, or as he himſelf fhoyld have bad if the wiſe 
had been diſcovert, and had granted the land, for it is lan- 
ful for a feme - covert to grant her eſtate by fine, and then 
if the grantee ſhall not have the ſame advantage as the vife 
herſelt ſhould have, it would be againſt reaſon. But if the 
huſband had made a leaſe for years, or had granted a ten- 
charge in fee before the grant to J. S. J. S. ſhould nerve 
have avoided the term nor the charge, any more than if 
the land had been in execution, for there the thing is exe 
cuted, and veſts at the time of the grant of the land to 
J. S. in ſuch manner-and-degree as the act is, for J. S. ſhall 
ever be ſaid to be in in the Per by the huſband + and wife, 
and the death of the huſband does not alter it, for the dt. 
gree of the act was given and veſted at the ſame inſtant, and 
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feſs and avoid them | matter 
in the principal caſe he may ſhew that the cſtate on the part 
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the title was executed, but the execution, wt ſupra is exe- 
cutory. An if tenant for life and he in the Tevetfion give 
the land by fine to A. this ſhall be liable to a ſtatute made 


dy the tenant for life, during bis fife only, aud ſhall never 


de liable to's ſtatute made by him in reverſion, for notwith- 
ſtanding the words of the fine are joint, yet he may con- 
ſhewing the truth of the matter. So 
of the huſband was during the coverture only, and altho 
the huſband had the fee in right of his wife, yet the fee 
ſhall not be ſaid to paſs from him longer than during the co- 


verture, for the law annexes ſuch a condition to his eſtate, 


&c. And if the huſband and wife accept a fine of the 


_ wife's land from B. fur cortuſance de droit come ceo, Kc. and 
render back to him in tail, yet the reverſion is in the wife 
only, and the huſband has nothing but by reaſon of the co- 


verture, et vide diligenter 40 AF. SL 4. AN lite! i-th 


N aſe for years to commence at 
Eafter, rendering rent, and dies, and the iſſue in tail enters, 


and makes a feoffment before Eafter, many are of opinion 
that the feoffee ſhall never avoid the | 


caſe, becauſe the leaſe 
was not avoided by the entry of the iſſue, for the acceptance 
of the rent affirmed the leaſe, but the leaſe was voidable, 
wherefore, &c. So if huſband and wife make a' leaſe to 
commence at a day to come, and before the time the huſ- 


band dies, and the wife makes a feoffment, the feoffee ſhall 
not avoid it, cauſa qua ſupra. So if an infant makes a leaſe 
ut ſupra, and before the time he being within age or at full 


age makes a feoffment, the feoffee ſhall never avoid the 
leaſe, Cc. But many others are of a contrary opinion, for 
they ſay that an infant, or the iſſue in tail, by his own aQ, 
or by the act of the anceſtor, ſhall not have any thing exe- 
cutory againſt him, for if he does not avoid it by his poſ- 
ſeſſion before the commencement of the term, he has no 
means to avoid it, &c. before, &c. But it is clear enough 
that if tenant in tail dies after he has diſcontinued, and the 


diſcontinuee makes a leaſe for years to commence, c. and 


dies, the heir in tail being his heir, who enters, and makes 
a feoffment, there the leaſe is avoided, becauſe the iſſue is 


- Temitted, and has another eſtate than the diſcontinuee had, 


and not any ie of that eſtate which is avoided, &c. 
216. (a) 
be had of the 1; 


2 2 28 in debt execution ſhall only () see the + 
and which the party has at the time of the whole of this 

judgment given, and not of that which he has at the day of ($202 accord, 
the writ purchaſed. So in caſe of an amercement of the a. b. And fee 
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plajntiff for 2 nonſuit, the, land which he has at that time 
Wall only be charged, and not the land which-he, had when 
he found pledges, by 22 , pl, 32; But in debt againſt 
the heir, if he aliens pending the writ, this ſhall be liable 
to execution, altho' the alienation was before the judgment, 
for there the action was brou ht againſt him in conſiderati- 
on of the land. So iſſues ſhall be leyied againſt the feoffee 
of a juror, altho' the alienation was before the, iſſues for- 
feited, for he was ſworn in reſpect and by reaſon of the 
land. But in the firſt caſe the action was brought in reſpe& 
of the perſon, and not in reſpect of the land, and fo it is 
not like to the other ä . 
217. If a man makes a gilt in tail, upon condition that 


127 


the donee ſhall make a feoffment in fee to J. S. and he ac- 
cordingly does ſo, yet the iſſue ſhall have a for medon, for if 
he had not performed the condition, the donor could not 
have entered, but when he has performed it, yet the con- 
dition ſhall: not defeat the ęſtate of the iſſue, &c. And if 
a man makes a leaſe for life, upon condition that the leſſec 
ſhall make a feoffment to J. S. and he accordingly does fo, 
the leſſor may enter for the condition in law, wv:z. for the 
forfeiture. - So if the leaſe had been upon condition that he 
might make a feoffment, it had been all one. If a man en- 
feoffs an infant, upon condition that he enfeoffs another, 
and he does fo, yet the infant may afterwards enter and 
hold in fee, for he has performed the condition. © 
2218. If tenant in tail makes a leaſe for the life of the leſ· 
ſee, and afterwards diſſeizes him, and makes a feoffment in 
tee, and the leſſee dies, and afterwards the tenant in tail 
dies, this ſeems to be no diſcontinuance, becauſe the fee 
Vas not executed by lawful means. As if tenant in tail 
makes a leaſe for life, and. afterwards grams the reverſion, 
and the grantee diſſeizes the tenant for life, and the tenant 
tor life dies, and afterwards the tenant in tail dies, this is 
no diſcontinuance, for the fee was not executed according 
to the grant, any more than in the caſe in Littleton of the 
eſcheat of the grantee. But without doubt if tenant in tall 
makes a leaſe for his own life, and afterwards diſſeizes the 
tenant for life, and makes a ſeoffment, this is no diſconti- 
Nuance, for by the diſſeizin he was ſeized in fee, and he 
diveſted the fee out of the donor, and then he was not te- 
nant in tail, and conſequently there was no diſcontinuance. 
And it ſeems that the firſt caſes are more clear, if the tenant 
in dail dies inthe life of the leſſee for life. If tenant in tail 
makes a leaſe for the life of the leſſee, who is diffeized, and 


the 
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the tenant in tail releaſes to the diſſeizor without warranty, 
_ andthe tenant for life dies, and afterwards the tenant in tail 
dies, this is a diſcontinuance in fee, 'becaufe the diſſeizor 
had the ſame fee executed in the life of the tenant in tail 


which was firſt made, as if he had releaſed after the death of 


the tenant for life, in which caſe it would have countervail- 
cd an entry and feoffment, by Anthony Brown. But quere, 
and ſee Littleton to the contrary in the laſt caſe." 
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219. (3) If there are grandfather, father, and fon, and (5)s.P.Co.Litt. 
the father is attainted of treaſon, and dies, and afterwards 3 * | 


the grandfather dies ſeized of land, the lord of whom the 
land is held ſhall have it by eſcheat, and not the king, be- 
cauſe the father had it not at the time of the attainder, and 
inaſmuch as the grandfather died without heir, the land 
ſhall eſcheat. So if the father is attainted of 'treaſon, and 


the grandfather dies in the life of the father, it ſhall eſcheat 


to the lord of whom, Cc. and the king ſhall not have it. 
+ 220. If there are two jointenants for life, and one of 
them makes a leaſe for 20 years, and dies, the other, who 


has the freehold by ſurvivorſhip, ſhall not ouſt the leſſee, be- 


cauſe the ſame eſtate which the leſſor had continues now, 


and there is no difference between this caſe and if they were 


jointenants in fee, for there the eſtate is determined in the 
leſſor, and continues in the ſurvivor, and ſo it does in the 
other caſe. But. many are of opinion to the contrary, be- 
cauſe in the one caſe the ſurvivor has the eſtate in fee of his 
companion, but here the ſurvivor has not the freehold of 
his companion, viz. the leaſe for the life of him who is 
dead, but for his own life, for by the death of his compa- 
nion his freehold is determined, but the fee which he had 


yet remains. But all agree that if a leaſe is made to A. 


and B. for the life of C. and A. makes a leaſe for years, and 
dies, B. ſhall not ouſt the leſſee, becauſe the eſtate which he 
had continues. | : | + Ad a 

221. If a man makes ſeveral teſtaments of ſeveral dates, 
and dies, and the executor of the laſt teſtament refuſes be- 
fore the ordinary, yet the firſt teſtament is clearly annulled, 


and yet the retuſal is peremptory. But it is not ſo where 


one executor refuſes, and his companion proves the teſta- 


ment, for the probate by him is ſufficient for both. And 


the reaſon of its being annulled is the intent of the teſtator, 
for although by the refuſal the ſecond teſtament is as it were 
null, yet the intent is —_—_ And if an executor re- 
leaſes a debt due to the teſtator, this is an adminiſtration in 
law, but if afterwards he avoids the releaſe becauſe he was 


unlettered, 


[+41] # 
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unletteted, and it was read to him in other form, then he 
may refuſc, for the reaſon-why he has accepted the admini. 
tion. is yoid, and ſo nibil operatur. But in the fuſt caſe 
It e the cauſe of the firſt teſtament's being annulled 1; 
avoided, yet the intent of the teſtator is not avoided, an 
the ſecond teſtament was a teſtament before the ręfuſal, for 
which reaſon it was ſufficient to avoid the firſt teſtament. 
And if a mag makes à letter of attorney to 4 N delve 
ſeizin, and afterwards makes another letter of attorney to 
B. to Ahe ſeizin, and B. dies before livery, yet the firf 
power is determined, If a man makes a leaſe at will, and 
afterwards. makes a feoffment by deed, and livery is not 
made, yet his will is determined in deed, although the leaſe 
is nat avoided, and he ſhall have an action of treſpaſs 
againſt the leſſee for the occupation afterwards, If a wo- 
man makes a letter of attorney to deliver ſeizin, and after- 
wards ſhe takes huſband, and he dies, the attorney cannot 
make livery, for the taking huſband was a countermand. 
1 (a) And if a woman makes a teſtament, and afterwards 
put by Mer. Fakes huſband, yho dies, query if this be a countermand of 
wood in the ne- the teſtament ? | | ö 
gatiye, Plowd. 222. If a feme · covert is enfeoffed, the huſband being be- 
343 (e). yond ſea, who returns, and diſagrees to the feoffment, yet 
1 before entry made the freehold ſhall not be dive ſted, but the 
feoffor may enter; but if the huſband dies before his en- 
try, then is the wife remitted, and the title of entry, which 
the feoffor had, is taken away, ſo that now he ſhall not 
avoid the eſtate, „ | 
223. If a man ſeized of the manor of Dale grants a 
rent-charge out of it, provided that the grantee ſhall not 
charge the manor, this is good, for he may charge the per- 
fon ; but if the proviſo was, that he, ſhall not charge ſuch 
parcel of the manor, that is a void proviſo, for the proviſo 
ought to mom oe his perſon or the whole land charged. 
But others are of a contrary opinion, and ſay that true it is 
if the gran be out of acres, he ſhall not diſcharge part of 


\ . them, 1 otherwiſe it is if the grant ve out of 4 manor. 
— (b) For a feoffment of a manor, except an acre, is good, 


Litt. 4. a. le) but if a feoffment he made of 20 acres, except one, it 
| is a void exception. But if the roviſa was, that he ſhall 
; 9 1 not charge the manor, nor any thing but 20 acres only 
| 7530). tte demeins, that ſhould be a void proviſe, for it diſcharges 
the groſs. name of the manor, So if rent is granted out of 
a manor, percipiendum in tuo acres. of it, this My = 
. 5 _ 


* 
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Joes not diſcharge the manor. 17 4% pl. 10. A leaſe was AY 
ade of land and wood for life, rendring 20s. rent, vis. 10s. - 
or the land, and Tos. for the wood, 
el.,. e 
224. If a man makes a leaſe for life, upon condition that 
f the lefſ 2 does. ſuch an act he ſhall have fee, and he war- 
ants the land i forma prædicta, now this warranty extends 
o the fee, but # the feoffor dies, and afterwards the con- 
dition is performed, then if the warranty is available is the 
.veſtion, inaſmuch as the leſſor was not bound to warrant 
during his life, and then the warranty which was annexed 
o the freehold is gone, ſeeing that the greater eſtate merges 

e leſſer, viz. the freehold and ſo diſcharges it of the war- 
anty, For if a man deviſes land with warranty, this war- 
anty is void, inaſmuch as the deviſor was not bound to the 
arranty during his life. And to prove that the greater 
hall merge the warranty, it was ſaid that if tenant in tail 
de with warranty to him his heirs and aſſigns, his feoffee 

1 fee ſhall not be ſaid aſſignee, nor ſhall vouch, becauſe 
he has no part of the eſtate-tail. Alſo it was ſaid tbat in 
e firſt caſe if the condition had been performed in the life 
f the leſſor, the warranty ſhould not extend to it, for it 
annot be annexed to any thing but to that which is in f 
oſſeſſion. But a leaſe for years upon condition to have -< 
echold diſpuniſhable of waſte ſhall make the leafe diſ- : 
uniſhable of waſte that may commenceby parol without deed, 
sit is ſaid in 5 Ed. 3. Others take a diverſity, viz. where a 
aſe is made for years upon condition to have fee, the war- 


and by this declaration 


* 
1 
©. - 


a pnty in forma predifta does not extend to the fee when it is 
t rformed, becauſe the firſt eſtate was but for years, and of 
Fo nother nature than a frechold, but if it was an eſtate for 
h fe, it ſhould be otherwiſe, and fo there ſeems to be a good 
[ verſity, for in the one caſe he ſhall only have an action of 
J. drenant upon the warranty. And it was ſaid that if a 
is 


an makes a leaſe for years, remainder in fee with warran- 
„he in remainder hat not take advantage of the war- 
anty, becauſe he is not privy to the firſt deed, and then 


d, ſhall not take it as an immediate warranty, becauſe the 
it | eſtate was of another nature. And note that this caſe” 
all as put at le ure, viz. the reverſion deſcends to huſband - 
of nd wife leſſees for life, as to the iſſues of two parceners 
” as It way well enough), and the huſband dies, the wife 
of ſhall have the entire freehold. as ſurvivor, and the fee ſhall 


erecuted for the moiety, becauſe the other mojcty goes { +42] 
ee another 


u, 


$t.owpen's quieres 


another way, viz. to the heir of the huſband, and he ſhall 


deraign the warranty annexed in deed to the firſt eſtate for 
the moiety, and not for the other moiety, becauſe the fee is 
executed, and fo the eſtate of frechold is merged, and con- 
ſequently he is in of another eſtate, As if parceners after 
partition make a feoffment, and take back an eſtate in fee 
the one ſhall not have aid, nor recover- pro rata, becauſe 
ſhe is in of another eſtate, for if ſhe recovers in value of 
that moiety, it ſhall be in fee-ſimple, for ſhe has not now 
an eſtate for life in poſſeſſion, and the fee was not warrant- 
ed, wherefore, c. If land is bargained and ſold by in- 
denture in fee with warranty, and'the indenture is deliver- 
ed, and afterwards it is inrolled within fix months, it was 
moved whether or no he ſhould vouch, becauſe it is the na- 
ture of a covenant to take effect preſently by the delivery 
of the deed, and then the warranty was void, for that the 
land did not paſs at that inſtant, and although the inroll- 
ment ſhall make the land to paſs by relation from the begin- 
ning, yet it ſhall not make a void waranty to be good: To 
which it was ſaid that if one makes a feoffment with a let- 
ter of attorney, and there is a warranty in the deed, by the 
livery the warranty ſhall be good, and yet the deed was de- 
livered before. ” | 

225. A. being ſeized in fee of three acres of Jand, viz. of 
two acres at the common law, and of the third in borough- 
Engliſh, gives one of the two acres to a ſtranger in tai), 
and dies, the donee is impleded, and vouches to warranty 
the eldeſt ſon, and recovers in value the faid acre out of his 
poſſeſſion, (as he ſhall do in this caſe, foraſmuch as he 
vouches him alone, and not the youngeſt ſon, where thc 
eldeſt has aſſets) the queſtion is, if he being impleaded of 
the acre which he has recovered ſhall vouch the eldeſt and 
the youngeſt ſon ; and if the acre in borough-Engliſh ſhal 
be liable by the ſaid warranty in law, ſeeing it 1s not the 
warranty which deſcends, viz. the reverſion which the fe- 
ther made, but the warranty in law commenced firſt in the 
eldeſt ſon, for although the recovery in value ſhall be deem- 
ed in lieu of the firſt land given, yet this is always to be in- 
tended (having regard to the eſtate of the reverſion de- 
ſcended from the father) the reverſion left in the eldeſt fon, 
and then the acre of the youngeſt is not liable to that war 
ranty. So if the father gives a ſcigniory to the eldeſt ſon in 
tail, and dies ſeized of land in borough-Engliſh, which de- 
ſcends to : the youngeſt ſon, and afterwards the — 
| | | elcheats, 
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all I] cſcheats, the eldeſt being impleaded {hall youch himſelf to = 
for — the tail, but if the land of the youngeſt ſhall be liable, 
* Is is. the queſt ion. elt nt ah ait ine nd lt tt 
on- 226. Before partition one coparcener leaſes. an acre. to 
fier . S. for 20 years, and afterwards they make partition, ſo 
fee that the other has this acre allotted to her, it ſeems that ſhe 
wſ may ouſt the leſſee of the whole acre, becauſe the partition 
e of ſhall have relation to the death of the anceſtor, and yet at 
100 that time ſhe had full power to make a leaſe of a moiety of 
ant- it. So it ſeems that ſhe ſhall avoid the grant of a rent- 
in- charge made by her ſiſter, as if the huſband makes a leaſe 
ver- or grants a rent out of an acre which is afterwards aſſigned 
was to his wife by recovery in dower upon title which ſne had at 
na- that time, ſhe ſhall avoid the whole leaſe or charge. Quær- 
very in both caſes if the one coparcener recovers pro rata againſt 
the her companion, if ſhe ſhall avoid a charge made by her in 
roll- the land recovered, as an exchangee ſhall do. 1 
:gil- 227. It ſeems that if a leaſe is made to one for life, re- 
To mainder to the right heirs of J. S. who is then dead, having 
let⸗ iſſue a daughter, and his wife, enſeint with a ſon, and he 
＋* warrants the land in forma prædicta, and afterwards the 
s de- 


ſon is born, the daughter ſnall never vouch by reaſon of the 


warranty, and yet clearly the ſon ſhall “ not ouſt her out of »s, p. Ane 
z. of the land, becauſe, it was executed in her, and veſted before ſ. 180, and ſee 


ugh- the birth of the ſon, but the warranty 1s a * Nr N bene? nay vii 
which ſhall not be deraigned but by the right heir of J. 8. Ty 


which the daughter is not. For if a feoffment is made with _ 
warranty to a ſon, who dies without iſſue, ſo that the land 
comes to the uncle, and from the uncle to the father, he 
ſhall not deraign the warranty as heir to his ſon. So though 
poſeſſio fratris makes the ſiſter to be heir, yet ſhe ſhall not 
vouch, as Danby ſays 35 H. 6. 34. But the may be vouch- 

ed as heir of the poſſeſſion, and ſo may the father in the 
caſe before, and ſo may the youngeſt ſon. in borough-Eng- 
liſh, but ſhe ſhall not vouch by reaſon of a warranty ancel- 
trel. See this well debated Fitz Voucher 94. in the like 
matter, and 35 H. 6. 33. in the caſe of eſtoppel. If land 

is given to two brothers in fee, with warranty to the eldeſt, 

and the eldeſt dies, having iſſue, and afterwards the young- 

eſt dies without iſſue, the iſſue of the eldeſt being his heir, 

by reaſon whereof he enters, he ſhall not take advantage ot 

the warranty by voucher nor rebutter, becauſe the warranty 

was void with regard to the ſurvivor, for that his title has 
relation antecedent to the warranty, and does not come 
under the warranty, as that of a diſſeizor does. 


228. Note 


becauſe the warranty is anceſtrel, and nv land mall be pu 
in value but that which deſcends from the fame anceſty, 


tion. It was ſaid that if three coparceners make partition, 


[+43] 


been done if the iſſue of the other had entered; and! 
ſeems that by the new- praying in aid, although partition d 
the third part laſt deſcended is not made, yet ſhe ſhall rec 


of which aid ſhall be granted. And fee this matter wil 


the whole had deſcended to the other, by the new prayit 


to make this endure for ever, without the affent of his g 


fee, then it is otherwiſe. | 


easſe it is by preſcription, and fo forafmuch as it is 10 
table from whom the lien deſcended, for 70 it deſceiided 


aid of the other ſeverally, and afterwards dne of them dis 
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228. Note that Cares ba his reading ſaid that the tenan il ©: 


Thatl not recover in value by warranty of homage ante 


und it cannot be tried from whom the Hen deſcended, be. 


from n& certain perſon, for the ſame teaſon it is not triabe 
from whom the land, which ſhall be put in execution of tie 
aſſets, deſcended ; and therefore cannot preſcribe againk 
the heir to have an annuity, becauſe it cannot be knom 
whether or no he has aſſets by deicent from the ſame 1. 
ceſtor by whom the annuity commenced. So note a god 
reaſon. es 1 „„ 

229. A. dies, leaving three daughters, two of whom ei. 
ter after the death of the father, and afterwards one « 
them dies, and the other enters, it the third ſhall have; 
nuper obiit, or two writs, viz. the one upon the firſt de 
ſcent, and the other upon the ſecond deicent, is the que. 


and are ſeverally impleaded, and each of them prays it 


without f iſſue, and the others enter, now it ſeems tht 
the one ſhall not recover againſt the other pro rata but « 
the third part againſt the one only, and not for the part la 
deſcended, without praying in aid % novo, as it ſhould har 


ver, becauſe ſhe comes under the firſt partition, in reſpel 


touched q Ed. 3. g. as it was ſaid, and ſee alfo 17 Ed. 3.1 
et nota diligenter, aut non percipies. And it ſeems cleati 
that if the prayer in aid had been of the halt blood, ſo thi 


in aid ſhe ſhould have recovered pro rata, and of this ll 
part alſo. „ „ 2 

721230. ifs Hong is patron of a church, and the par 
with the aſſent of the ordinary grants a rent-charge, d 
makes a leaſe for years, the aſſent of the patron is not god 


tron and ordinary, any more than the aſſent of the biſhy 
who is patron is good without the affent of his chapter, af 
than the aſſent of tenant in tail or for fife who is patron, 
that is not good, as Littleton ſays ; but if the parſon has 


231 
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231. If there ate tws coparceners, and one of them makes 
a leafe for life, yet the lord ſhall aow upon them both, but 
if there ate two jqintenants, and one of them makes a leaſe -£ 2 
for life, now the lord; ſhall” make ſeveral avowries upon 
hem; becauſe the jointure is ſevered, and perhaps the lord 
ſhall have t wo hawks, if the tenant befbote held by one hawk. 

& if there are, two femes coparcenets meſnes, and one of 

hem takes the tenant to huſband, the avowry of the lord is 0 
not ſevered, hut if they had blen jointenants, it had/been 
otherwiſe, ſor by rhe raking huſband the 'mcitty” of the 
meſnalty had been ſuſpended, and could not be in jeinture 
vith the. other moſety which was not in'efÞ, fo that it is a 
artitian in law for the time, and the jofnture is: ſevered, | 
ind Sage ty the lord ought to make two: ſevetal avow- = 
ies. And if A. Low a, manor of H. and makes #leaſe of © 

the, whole manor, except 5 "acre, now the inhetitance or 

1 74} 70 ee es of 1 3 

nave i fee of the acre is difappenidant to the manor during the leaſe 
ſt dor life, by 38 H. 6. and the ford ought to make two fe 
veral avowries ; but the diſappendancy was only a:conditi= „ 
. apd, it mall be appendant à gain afrer the leafe is deter- 2 la 6: 

232. If tenant in rail of a rent grants it in fee, and dies, 
and his iſſue, having a wife, dies, 'and his iſſue recovers- 
in a formedon, it ſeems that the wife of the father ſhall be 
endowed, becauſe the rent was in her huſband, fer the 
grant of the fent was determined y the death of the grund. 
father, and then. the poſſeſſion” n ſaw was preſentſy caftf 
upon the father, and notwithſtanding the bringing of the 
ormedon, by the fon, the wife being a ſtranger may ſay that 
her huſband had the poſſeffion in law, as if the iffue reto · 
vers by annulty a rent charge granted to the father, yet the 
wife ſhall Gaye dower. But. u if in the principal cafe 
the, tenant in tajl had purchaſed the land, znd made a fecff ... 
ment, ſhould the wife of the father Have kad dower'? © Ang 
if the poſſeſſion in law is caſt ypotvthe heir who has a wife, 07-1 
and a ranger abates, and he dles, atths* His iffue"recovers 
in writ of e yet the mother gel e ee ebe 
abatement ſhall not have relation to fake away fer dowery 
and if after ſuch poſſe ſſion in faw caft he des, and his bro: 
| ther of the Half blood enters, the ſh have 'dowet® againſt Fe a 
is 0 him, Y 143 -F ' : fr 1 1 N 1 1999-240 n+ 11 10 ie 8 | 
biſho 233. (a) Ia rent is granted to ofle until he has received (a) S. P. Fend. 
ter, I 20/. of it, and the rent is 20s. per dim. the grantee has not 273 (e) Cv. 
n, 10 an eſtate for life, but only for 20 years, becauſcit is der- 6 Fe . . 
| . EI A 6 £528 77 e 3 ol Je. "es 

has H tain that he will receive ihe money im that time. 80 if 23 Bac. Abr. 

„ rent 431. 
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42.2%. ann is given to one until he has received 200. of the ifſuq 


ems To for the double value, and the eſtate of tenant by (c) ſtatute- 


(4) Contra Co. is made for life, rendring rent, and if it be behind, that he 


itt. 203. a. ſhall enter and hold the land until he has received the rent 


and that the that which was due before, as it is in 30 Ed. 3. 7. in the 
book of ot wy like caſe : Nota, ſequitur as before. And if waſte is done 


of a leaſe for 
years. 


cited in the 
margin. 


(Dr. and Stud ed to be tenant by the curteſy 6 a villain, 


lib. 2. cap. 18. 


[+44]. 235. Tenant in tail levies a fine, and takes back an eſtate 
in fee upon condition, and dies, the heir enters, and is re 
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but Whaitted, and afterwards. the proclamations. paſs, if this takes. 
tr Way the remitter, and if the condition remains, is the 


ues zueſtion. n 4 A e 8 £45 WITS 

le. 236. If a man deviſes land which he has for years, and 

rd. Nies, and his executors. do waſte, and aſterwards deliver 

for, Abe leaſe to the deviſee, an action of waſte. lies againſt the 

the recutors for the waſte aforeſaid in the tenuerunt, &c. not- 
ſon ichſtanding that againſt the executors it ſhall have relation. 


zo if tenant for years grants his term up N and. 
fterwards the grantee commits. waſte, and then the tenant 


All, 

4 or years enters for the condition broken, an action of wi 0 
te- hall be maintenable againſt the grantee. ATR ee 
aſe 237. If huſband and wife make a leaſe for life, rendring 
he ent, remainder for. life, the huſband dies, the wife Accepts l 
rent Ede tent, if ſhe ſhall ouſt him in remainder. after the death. 
en Wh the firſt leſſee, is the queſtion. ; And it ſeems that ſhe 
for {ſhall not, becauſe the whole is but the ſame eſtate, and by 
the er acceptance ſhe. affirmed the whole, for {he agreed to it, 
one ad an agreement cannot be to part of an eſtate, and not to 


, or Naiader for life, and the tenant attorns to the firſt grantee, 3 0. a. 
ing that he will not attorn to the temainder, yet this de- 

ator I laration is nothing to the purpoſe, for tbe attornment. is 

„ it {ood for the whole. And ſo if the tenant makes a feoffment 

end- o divers, the agreement to and acceptance of the ſervices, 

t of f the one ſhall be ſufficient for the whole, becauſe the 


hole is but one eſtate. 80 if huſband and wife make a 
aſe of the land of the wife to two for their lives, rendring 


the ent during the life of the one, and after the death of the 
„ te uſband the wiſe accepts the rent, ſhe ſhall not 
d by ot the other leſſee. being ſurvivor, casa gun /u- 
ir Same law if an infant who accepts at his full_age 
1 he Wi cent reſerved upon ſuch. a leaſe made by him within, age. 
the Pat in the principal caſe, if the rent had iſſued out of bo Nie 
1 be ſtates, there had been no douht but the, accept ce. ſhould | 


ve bound the wife, az che acceptance of t ty J all do, 


have vd ſo of an acceptapee. of homage. upon an «ſtate-tail where. 
that be remainder is over, in tail, but if for life, it js as in the prin 
lain, Wipal caſe. - But here if there had been. a, confirmation, in. 
laid Wed made by the wife, or if the infant at full age had pon: 
wife, med the one eſtate, this, ſhould not have extended to the 
if fo Wicmainder, any more than in the caſe. in Littleton. Nears 
| | there is not a diverſity, for à confirmation is only of the 
ſtate tate rehearſed. Note 29 , pl. 7. 
gs re- EEC 1. 238- I 


:ted, 


he refidue. (a) For if a reverſion is granted for life, re- (a) Co. Lier. 
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238. Tt ſeems that if an acre' is given to A. Babendem ity ſee 
ol in tail, he ſhall chuſe the effate, and ſhall have if by hig 
election. And as tp the caſe where he commits wiſte in 
both acres, it feems that by the dbing of Waſte he has de- 
termined his election, viz. that he ſhaft have a fee i it, for 
| the law ſays that he ſhall have a fee in it rather than be pa- 
(5) Co.Litt. 42. niſhed.;”* (5) And' if tenant in tail makes a leaſe for Ie; the 
« fon law fays that it is for his w Iife,, rather than fbr the Hife of 
the leflee, becauſe that yoùfd be a wrongful eſtate. 80 by 
the firſt waſte the election was clearty determined. And: if 
A. binds himfelf in an obſigation ta B. or covenants with B. 
to enfeoff him of the manor of Date or Safe,” tfete the elte- 
tion Is given to the obligdr, berauſe lie js Agent, and ought 
td do the ack, and to ſuch is the elecłĩon given: 80 if - the 
obligation or covenant was to wait upon him! on Monday or 
I Friday, the election ſhall be givert'th the agent, and not to 
()CoLiteuas. B. (c) But if I give my black hofſc or my white horſe, 
2 Finch 6. there the donee ſhall rake which he pleafes;* becauſe no 28 
| is to be done by me, but by the donee only, viz. by raking 
him, ſo that he is agent therein 7 but if rhe words had been 
that 1 ſhovld deliver affo, c. then T had been agent, and 
ſhould have had the ele Kion. And if T enfeeff A. aud B 
and warrant the land to the dne or to the other, this is 2 
void warranty, becauſe the election is not given to any. 
But if a man is bound in an obfigation to me to pay money 
to A. or B. he fall pay it to which of them he pleaſes; be- 
ee the firſt ack, but in the other caſe 
taking and demanding are the firſt acts, ſo that each will 
ſtrive to demand, and ſo there is a great diverfity. A. gives 
two actes to B. habindum the one for life, the other in fer, 
rendring rent, without deed, or a robe, and does not' ſhew 
i certain which acre the 'donee ſhall have for life, Cc and 
afterwards B. makes a feoffment over of botly acres, and then 
the rent is in arrear, and A. diſtrains in the one'acre onh, 

and makes avowty for the robe in that acræ; quere bene. 
F 439. If a man makes a leafe for life of arable land; ren- 
dring tent at Michac/mas and at the Aununt lation of our Lad/ 
by equal portions, and the land is alf ſown at Michaelmas, 
and the leſſee dies, now if the executors Thall have the land 
until the corn is ri e, the queſtion is if they ſhall pay rent 
for it. And many are of opinion that by an action on the 
caſe the leſſdr ſhall recover the rent for the land becauſe the 
executors ſhalf have the profits of the land until, Cc. and 
there is no folly in the leſſor, conſequently by oommon rea- 


ſon they ſhall render the value of the land for the = 
altho 
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tail, rendting 30s. Wc. and the donee dies without iſſue, 
and his wife is endowed, ſhe ſhall be attendant by 10s. and 
yet the 210% determined, but ſhe claims affirming the 
1 eſtate, &e, 80 
r - that ſome: make a diverſity, hetween the caſes, becauſe the 
. vife has the land itſelf, (4) for if I will licence one to oc- 
cupy my land until ſuch corn is ripe, this is a leaſe, where: 
f fore, &c. Same law if the leſſee at will will relinquiſh the 
15 the land, ſaving the corn. But perhaps if the leſſor will 
if determine his will, the lefſce ſhall have the corn without 
giving any recompence for the land, becauſe it happens by 
the default of the leſſor. Quære if any may determine his 
ht mill for the land which is ſown, during the time that it is 
de ſown, and upon good conſideration? It ſeems that they 
or cannot for that land. But perhaps the executors of tenant 
0 in fee-fimple ſhall have the corn without paying for it, It 
le, was ſaid that if tengnt at will is outlawed by the le ſſor, his 


* will is determined; ſce for this 5 H. 5. 3. in a quere im · 


mg pedit, where tenant at will was outla wet. 


ow 9 
o * 


1 240. Note, if a gift in tail is made, with warranty to 
him his heirs and aſſigns, and the donee makes a feoffment, 
FB. and dies without iſſue, this warranty ſhall. be no bar in a 
formeden in reverter, as it ſeems to me, notwithſtanding 39 
& 45 Ed. 3. 4. for the cauſe of action came after the war- 
ranty made, and although the gift, which was firſt, was 
but conveyance, yet it is not the ſubſtance. of his action. 
And if the lord confirms the, eſtate, of the. tenant, with 
warranty, and afterwards the. tenant ceſfes,, the warranty 
ſhall be no bar in a ceſſavit, notwithſtanding that the ſeig- 
niory, whieh was in eſſe 2 made, was the 


afterwards. So in waſte, &c, Aid further in the prinei- 
pal caſe the warranty is but in tail, which is ended, for the 
vord (affigns) is, of the ſame nature and time as the eſtate 
vas before. For if I give land to one and to his aſſigns for 
ever, and further grant to him and to his aſſigns that they 
ſhall have annually 20 loads of wood for ever, and the 
tenant for life grants over his e tate, and dies, the aſſignee 
| ſhall not have them, cauſa gua ſupra. It: ſeemy. that the 
warranty is a fee-ſimp!e conditional, and cannot be within 
the equity of the ſtatute, hecauſe the ſtatute abridges the 
eſtates, &c. as a cuſtom, or condition, and then if it is out 
of the ſtatute, the condition is not performed, becauſe he is 
dead without iſſue, and then the orange Is 5 
lo that without iſſue nen habuit poteſlatem alienandi 
PART II. I 


241. In 


8 Pp. 
- 


- altho'the eſtate is determined. As if a man makes a gift in 


is it in the other caſe, notwithſtanding 


conveyance to his action, for the action ariſes upon, cauſe 


6% Vide M. 
SH. 7. 1. 
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241. In debt againſt executors they plead that the releaſe 
of the plaintiff bore date after the death . of the teſthor, 
_ with averment that it was delivered to the teſtator, and they 
cannot have averment of the delivety' before 'the' date, for 
they who plead a'deed ſhall not ſay that it has a falſe date, 
and ſee the caſe adjudyed 12 H. 6. 1. 80 if à feme- ſole 
at the feaſt of "Afichae/mas makes a writing bearing date at 
the feaſt of Chri/imas next afterwards, and before Chriftmu: 
ſhe takes huſband, theother ſhall never take advantage of this 
_ deed, for the huſband, and, after his death, the Wife, ſhall 
lay that ſhe was covert, &c. and he ſhall not'aver the deli- 
very before, cauſa gua ſupra. ' So perhaps it ſhall be if one 
makes and delivers an obligation at the feaſt of Afichaelmas, 
which bears date at the feaſt of Chriſimas after the deliver), 
and at che feaſt of All Saints he releaſes” all ations t0'the 
 obligor, and after Chriftmar he brings an actiom of debt, it ; 
ſeems that he ſhall plead the releaſe,” and fay that the obli- | 
gation was delivered at Michucimas, and that his releaſe wa . 
delivered at the feaſt of A Saints according to the date 
thereof, and he, viz; the obligor, ſhall not be eſtopped, dul Bl ' 
mall have this plea, for although he who ufs the deed ſhall Bi *© 
be eſtopped to fay that it has @ falſe date, as in the caſes be · Wl * 
fore, yet he who plcads againſtthe deed” ſhall not be eftop- !. 


ped, although he made the deed, for the fafſity fall de u (il /* 
him who uſes the deed having a falſe date. But it is cler Wi ** 
that if an obligat ion is made and delivered at the feaſt d 0 
St. Michael, and bears date at the feaſt of Chrifmas after '7 
vwards, there if he uſes the deed before the fcaſt of CH de 
| (as he may well enough), ehe date ſhall” be void, but if be be 
uffers the feaſt to'paſs, then he ſhall be eſtopped. Bot boil de 
parties ſhall be eſtopped to vary from the pläee of rhe de ©** 
contained in the obligation. But it feems clearly thar if u "1 
infant makes and delivers an obligation Which bears d be 


two years afterwards, and at the end of the twe 'years bed 
at full age, he ſhalf not be eſtopped to ſher che deliverp be. 
fore the date, any more than a feme-covert ſhall, and thi 
is clear, although there be ſome doubt in the faid' caſe of 
releaſe, for otherwiſe whe te er. might be deluded. 
2342. H the grantee of a fent- charge dies | without he! 
the land ſhall be bound by a ſtatute-merchant made by bis 
becauſe athough it is determined, the determination ft 
not have relation, for if the tenant is bound in ſuch ſtat 
and dies without heir, the ſtatute ſhall be executed” again 
the lord by sſcheat, fo it mall not have more 'relation in i 
other caſe. And if one manumiſes a villain a hg” | 
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x n ob Oo oe PO ; | 
which he was kale ſeall be exccined upon him, if ſo be 
that a uit uf exepution iſſued, before againſt him. And. it 


Ar ins the rent i hut ĩt 
nd) eſtate. given o 


8 


die the condition and grant 


* 


principal caſe; and yet they ſaid * grantee 
ſhould be endowed, for the cheats, 
the wife of the lord ſhall no of 11 
ſeigniory 3 tamen ure, for t alike, as-it 


ſeems to me. + 55 7 . wg be Fit 8 3 + xp! Norge Wk 
243. Nate that juſtice Hinde ſaid in C. B. if 1 deviſe. that 


to my exceutors to ſell, and one of them ſells the one moie- 


ments, and inaſmueh as the intent is performed, it is good 
enough." Aud therefore if J. enfeoff two, upon condition 
that they ſhall enfeeff J. 8. and one of them enfeoffs him of | 
0 enfeoffs him of the other 
motely, this is a performance of the condition, which An- 
eus and Sballey And if a man makes two, attor- 
kes two: commiſſiqnets to 
them dies, the. power 
But if two make 4 fe ment, 
e 2 4nd one of. the feoffecs 
the other may perform the condition, ge f are 
ot in the caſe of e 8 Vid, 35 df pl. * Ok - 
244- If a man being ſeized; of. two acres-in fee has. iſſue 
vo daughters, and grants a rent-charge. out of one af the 
1 to the eldeft, da@ghtor, and dies, nd the land deſcends 


h the arged allotted: e her, aud T | 
ber being iolpleaded revovers.: againſt. the. Set 
l e "pro P 

as : 3 


them, + and they-make partition, by which the .eldeſt ( 46 
E — a , he. « wh t 46] 
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pro rata, ſhe ſhall hold the land recovered in value pro rate, 
with the portion of the ent. 39 rap 
245. If two jointenants in fee are diſſeized by the father 


of the one, who dies ſeized, and his ſon enters, it ſeems 


own uſe, and the firſt ufe had been extinct, becauſe th 


clearly that he is remitted to the whole land, and his com- 
panion ſhall enter with him; and it is not like to the caſe 
where two are diſſeized, and a deſtent is eaſt during the non- 
age of the one, and hie enters, and is remitted, for tbe 
moiety, for there his companion ſnall not enter, becauſe the 
advancement is given to him in reſpe& of his perſon; 'more 
than in Teſpe& of the land; neither is it like as where 
tenant in tail enfeoffs the one daughter, and dies, ſhe being 
within age, for there ſne is remitted, and her companion 
ſhall not have advantage öf it, becauſe the right was not in 


them before, nor is it like as where they have a joint title of 


formedon by deſcent, and the land deſcends to one only, 
there his companion perhaps ſhall not take advantage of it, 
becauſe the tail was taken away, whereas here it was not. 
But perhaps if the grandfather had diſſeized, Ec. and the 
land had deſcended to the father, and from the father to 
him, it had been otherwiſe, for there his companion ſhouid 
not have had advantage of it, becauſe the entry was taken 
away before. So if they had been diſſeized by a ſtrangei, 
who had died ſeized, and his heir had entered, and had 
made a leaſe for life, remainder over, and the tenant for 


life had died, now the whole ſhould have gone,to him to 

whom the remainder was appointed, quod not. { 
246. If feoffee to uſe bargains and ſells: the land to ano. 

ther, who has no notice of the firſt uſe, and livery is nd a 

made, it ſeems clearly that the bargainee ſhall have no ut t 

in the land, becauſe if he ſhould have a uſe, there would & 8 

two uſes of one and the ſame land, which there ſhall ner 

be, and here it cannot be ſo, for inaſmuch as the land itſ h 


ſhall not paſs, the firſt uſe cannot be extinct nor alterch 
becauſe there is no tranſmutation of the poſſeſſion. Bu 
a feoffment had been made to a ſtranger upon good con 
deration, who had had no notice, he had been ſeized toil 


ſubſtance, viz. the demeſn, is changed, and altered, u 

tranſpoſed. But if a man commits a diſſeizin to the uſe 

S. and bargains the land, &fc. it ſeems that the barga!" 

as a uſe, and J. S. may alſo agree, becauſe this uſe 14" 
of the nature of another uſe; quod nous. 

- 247. If the iffue in tail is attainted of felony, and 

pardoned, and his father dies, and a ſtranger has _ 

EY E A 
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action, the queſtion is, againſt whom he ſhall bring it beſore 
entry by any. And ſome ſay that the donor has the free- 
hold in law, as if tenant in tail dies, having iſſue in ventre 
ſa mere, before the birth of the iſſue the donor ſhall have 


the land, ſo it is here, inaſmuch” as for the time he is dead 


without heir. And others are of a contrary opinion, viz. 
that there is none againſt whom, &c. as if tenant for life 

nts over his eſtate to B. who dies, now before entry there 
is none againſt whom, S ec ee anda er ge 

248. It a man makes a leaſe for life, rendring rent, upon 
condition that if the rent be behind, he ſhall enter and re- 
tain the land until he be ſatisfied of the arrears, :and the 


— 


rent is behind, and he enters, and dies ſcized, it ſeems that 


the executors ſhall not retain the land, becauſe although by 
the ſtatute of 32 H. 8. they ſhall have the arrears, yet for- 
aſmuch as at the beginning the arrears were not a chattle, 
they ſhall not retain the land as a pledge, as they ſhall do 


for the double value, which was a chattle at the beginning. 


And here the heir ſhall not retain it, becauſe he ſhall not 
have any thing for which the retainer ſhould be. As in 
15 Ed. 4. 10. in reſcous, it is ſaid that if the defendant'in 
replevin avows for rent due to him and his wife, and there- 
upon has a return, and dies, the tenant ſhall have his cat- 
tle again without any agreement, becauſe the executors can- 


not have diſtreſs, inalmuch as they cannot have the rent 


itſelf, but the wife ſhall have it, and the wife cannot retain 
the diſtreſs, for although ſhe ſhall have the rent itſelf, yet 
ſhe is not privy ; ſo here. e e 
249. If a man makes a feoffment by deed of three acres, 
and afterwards purchaſes another acre, and makes livery in 
that acre, in the name of that and of the other three, if the 
other three ſhall paſs, is the queſtion. : GENE 7 
250. If a leaſe is made for-years, remainder in tail, and 
he in remainder in tail grants it over in fee, and the leſſee 
attorns, and the years expire, and the grantee enters, and 


dies ſeized, and the tenant in tail dies, his iſſue may enter, 
| becauſe the grant was only during the life of the tenant in 
tail, and then he did not die ſeized in fee: And it ſeems 


that if the dying ſeized had been after the death of the 
tenant in tail, it ſhould not have taken away his entry, 


| Quere, But if the iſſue of the iſſue of the grantee had en- 


tered, and died ſeized his entry had been taken away. 
And if tenant in, tail enfeoffs his donor, who dies ſeized, 
many are of opinion that this deſcent takes away the entry 
Fr 
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251. I there are two diſſeizors, and one of them grants 
a rent- charge to a ſtranger, and the diſſeizee rłleaſes to the 


other in fee, it ſeems that he ſhall hold the land diſchar red, 
becauſe he claims merely from the diſſeizec, and not from 
his companion. But if a man has two ſons by divers 
venters, and dies, and before entry the eldeſt grants a rent- 
charge, and dies without, iſſue,, and the youngeſt of the half 
blood has the land, now he ſhall. be ſaid to be in immedi. 
ately from the father, and he.does not claim from the bro- 
ther, and yet he ſhall hold the Jand charged, by the opinion 
of many, becauſe the eldeſt ſhall hold the eſtate, c. for 
if the ſon, who granted the rent-charge, had died without 
iſſue, and the land had gone to the uncle, and from the 


uncle to the father, there although the father could not be 


[ +47 ] 


| (a) Vide Litt. 
ſ. 297. 


ſaid heir to the ſon, yet inaſmuch as the land was charged, 
he ſhould have held it charged; ſo, in the other caſe, . Duare, 
for in that caſe there is a mean deſcent, and it has no te- 
lation. | ; 5 oe VVV yy 
252. If land is given to A. and B. for their lives remain: 
der to the right heirs of him who ſurvives, and B. grants a 
rent-charge in fee out of the land, and, afterwards A. dics, 
the f queſtion is, if the heir of B. ſhall hold the land diſ. 
charged, or not. If the land had been given to them 
guamdiu inſimul vixerint, remainder to the heirs of him who 
dies firſt, it ſeems that the heir ſhould not have taken the 
land by deſcent, but ſhould have taken the fee by purchaſe 

253. If land is given by decd to J. S. and to a dean and 
his ſucceſſors, and livery is made to J. S. only in the name 
of both, this does not veſt the land in the dean, becauſe 
they take it ſeverally, wiz. (a) in common, and not joint- 


ly, inaſmuch as their capacities are ſeveral, ſo that there is 


no privity between them, for a releaſe to one tenant in com- 
mon ſhall not enure to his companion. But if the diſcon- 


tinuee in tail enfeoffs the iſſue in tail within age and ano- 


ther, and makes livery to the infant in the, name of both, 
altho' the infant ſhall. be emitted for the one moiety, yet 
the other moiety veſts in the other, and they ſhall be tenants 
in common, for their capacities are not 1 they 


take it ſeverally by operation of law, and it enures to the 


(5) Co. Litt, 
313. a. 


infant ſecondarily in point of operation, for firſt it reſis in 
him, and then he is remitted, ſo.wbte. the diverſity. Sc 


* 
o 


the reverſion is, granted to the tenant for life and another, 
(5). or if the ſeigniory is granted to the tenant and another, 


this acceptance ſhall be a ſufficient attornment to the other, 


and yet the jointure is ſevered in both caſes ; ſo note the 


reaſon 
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reaſon thereof. But if there are two tenants for years, and 
the reverſion is granted to one of them in fee, quere if he 
ſhall take any more than the moicty without the attornment 
of his companion, becauſe the jointure was there ſevercd by 
the grant. 111175 | Ie 
_ If a rent is granted to two, Babendum to the one 
until he is married, and to the other until he is advanced 
to 100. per ann. quere if they are tenants in common, or 
jointenants, and if they are, then when the one performs 
the condition, quere if the other ſhall have the whole. So 
if a rent is granted to two, habendum to the one for his life, 
and to the other for his life, uære if they are tenants in cm- 
mon. | f 
255. If a rent- charge iſſues out of two acres, and the te- 


nant of the land makes a feoffment of one of the acres, ſo 


that the one of them is in the one perſon, and the other i 
the other perſon, now the grantee of the rent may diſtrain 


in either of the aeres ſor the whole, but if the one tenant 


pays him the rent, and the other is diſtrained, he ſhall 


plead payment by his companion, becauſe it diſcharges the 


whole tenancy. Yo, as it ſeems, was the law before the 


ſtatute of Quia emptores terrarum, if the tenant had made 


a feoffment of parcel, guære inde. So if a man has a wife, 

1 warranty, and the wife 
brings dower againſt one of the feoffees, he ſhall plead that 
the heir has endowed her, having regard to the whole land ; 
but note that in that caſe there is great privity between the 
the tenant and the heir, for the tenant might have vouched 
the heir, and if he had not come in, the wife might have had 
immediate judgment againſt him, and perhaps this ſhall be 
the reaſon there ; but it ſeems to me that he may alſo plead 
that one of the feoffees had endowed the wife, ut ſupra, be- 
cauſe this goes in diſcharge of the tenancy. 80 if the 
conuſor in a ſtatute-merchant makes a feoffment of one par- 
cel to one, and of another parccl to another, it ſeems that 
if he ſues execution againſt the one feoffee, he ſhall have an 


audita querela againſt the conuſee, and {hall ſay that the 


other feoffee has paid him, and fo has diſcharged his land. 
256. It a woman entitled to have dower enters into the 
ſame land, and diſſeizes the tenant, and afterwards ſhe is diſ- 
ſeized by another to whom the diſſeizee releaſes, it ſeems 
clearly that the wife ſhall never have her dower, for when 
ſhe was diſſeized, her dower was ſuſpended in the poſſeſſion 


ol the diſſeizor, as well as it was in her own poſſeſſion 


for the diſſeizor came in in the Pe, and ſhall be in as the 
1 ; wife 
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wife was, for if the wife had charged the land, the diſſeizor f act 
ſhould have held it charged alſo, which proves that he ſhall no! 
be in the ſame caſe as the wife was; and although her * 
dower ſhould have been revived if the diſſeizee had enter- fee 
w_ yet the releaſe ſhall not countervail an entry in this rat 
cCaſe. . e 0 OW. Of: nne, 209T 68 3 44736 u 
257. Land is given to huſband and wife and to à third i 
perſon in fee, the huſband makes a leaſe for years, and dies, cel 
and the wife dies, if the third perſon ſhall avoid the leaſe. ing 
is the queſtion, Some ſay clearly that the leaſe is determin- ſh 
ed by the death of the huſband, but if ſhe had joined in th 
the leaſe, although no rent had been reſerved, yet if ſhe ral 
had done no act afterwards to diſprove it, it ſeems that he vi 
ſhould not avoid it. And where huſband and wife are me 
tenants in tail, and the huſband makes a leaſe for years, ch 
and dies, and the wife dies, the queſtion is, if the accep- co 
tance of the rent by the iſſue ſhall make the leaſe good. as 
258. Nete upon the caſe of 35 A; pl. ult. &c. if two an 
femes jointenants in fee have huſbands, who make ſeveral ral 
feoffments of their moieties, and die, the women ſhall not de 
join in a writ of rights, becauſe their right was diſcontinued. ch 
at ſeveral times. So if one jointenant diſſeizes the other, va 
and afterwards being within age makes a feoffment, and val 
dies, or if two infants jointenants in fee make ſeveral feoff- A. 
ments, and the one dies, the other ſhall have no remedy A. 
for the moiety ; but if the wrong had been done to them at m. 
one time, although it had been by ſeveral ways, it had been va 
_ otherwiſe. For if the one jointenant within age makes a m. 
feoffment of the whole land, and dies, or if the two huſᷣ- fat 
bands join in the feoffment, there the ſurvivor ſhall have it, th 
becaule they might join in a writ of right, ſo it ſeems that is, 
the right ſhall ſurvive. And if two jointenants are diſſeiz- ha 
ed, the one being within age, and a deſcent is caſt during mi 
the non- age, and the other dies, the infant may enter into en 
the whole, for when he ſurvives, it is as if he had been w 
difſeized of the whole. But in the principal caſe the. ſur- of 
vivor does not claim under the diſcontinuee, nor ſhall take ou 
away the diſcontinuance, but he claims upon title pa dr 
mount, FO | FE i hy 
259. If two parceners make partition, and the one of an 
them has one acre in tail, and the other has another acre in ot 
fee, and he who has the acre in tail makes a feoffment to 
thereof, and a ſtranger enters into the acre upon title para- ha 
mount, it ſeems that the iſſue of him who had the fee can- be 
not enter, but is driven to his formedon ſor the moiety of the - w] 


acre 
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acre in tail: Yet 1 5 re for, as to him, the other was 
not ſeized in tail of the hole acre, but only of the moiety. 


260. If A. exchanges land with. B. in fee, who makes a 
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feoffment over to a ſtranger, and one enters upon title pa- 
jamount into the land of A. it ſeems that he cannot enter 
upon the feoffee of B. becauſe the privity of the exchange 
is utterly annulled by the feoffment of B. As if two copar- 


cenets make partition, and one of them aliens in fee, and a 


ſtranger enters upon the other upon title paramount, ſne 


ſuall not enter and occupy the land with the feoffee, becauſe 


the privity is diſſolved. for ſhe ſhall not recover thereof pre 


rata after the feoffment, as appears in 11 H. 4. in a cui in 
vita; ſo in the other caſe the privity of the exchange is 
merely diſſolved. And note, if A. and B. make an ex- 
change, and A. leaſes for lite, and B. is impleaded, and re- 
covers in warrantia chartæ, and has execution of other land, 
as he ſhall have, and afterwards the tenant for life dies, 
and A. enters, upon whom a ſtranger enters upon title pa- 
ramount, it ſeems that he has no remedy for the land ren- 
dered in value, for that does not go in privity, as the ex- 
change does. But yct in dower if a recovery is had in 
value, and the tenant in dower dies, he may enter into the 
value again, as it ſeems. If A. and B. exchange land, and 
A. dies, and in a præcipe againſt B. he vouches the heir of 
A. who enters into the warranty, and cannot bar the de- 
mandant, by which he recovers, and B. recovers over in 
value, and the demandant enters, the queſtion is, if B. 
may enter upon the heir, or ſhall be driven to an habere 
facias ad walentiam. And it ſeems that he may enter, for 
the deſcent is not material againſt ſuch a condition as this 
is, for if there had been an expreſs condition, he m ght 
have entered, and ſo he may now, and the one coparcener 
may enter upon the iſſue of the other after a deſcent, if an 
entry is had upon her. Further here put the cale that the 


whole land is recovered, there he might waive the benefit 


of voucher, and enter, if an entry was made upon B. with- 
out ſuit brought, and ſo may he now, for if he ſhould be 
driven to an Taken facias ad valentiam, he might be greatly 
hurt thereby, becauſe perhaps the land which the demand- 
ant recovers is. leſs in value than the whole land of the 
other, ſo that by that means he ſhould but have according 
tothe portion. B 

been recovered againſt B. he could not have entered, 
becauſe he ſhall not be his own judge of the portion, but 


ut if part of the land given in exchange 


vkere the whole is recovered, the whole exchange is annul- | 
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led, for which reaſon he may enter as if aſter partition the 
whole land is recovered againſt the one coparcener, Who 
has prayed in aid of her companion, ſhe may enter upon 
her ſiſter, and avoid the whole partition, without ſuing ex - 
ecution pro rata, notwithſtanding that ſhe had the leſfer 
part, and was of full age at the time of the partition, ſo 
that folly might be imputed to her; g . And it ſeems 
clearly that if the one exhangee makes a feoffment of his 
part, the other ſhall not enter upon the feoffee, for the con- 
dition is broken and diſſolved, as it is between coparceners, 
Sc. quod vide 11 H. 4. But quere if after a ſeoffment 
made by one exchangee, the other vouches him, if he 
ſhall recover of his own land. If two acres are exchanged 
for a manor, and a ſtranger enters into one of the arcres 
upon title paramount, he ſhall enter into the whole manor, 
becauſe it is an entire thing, and guere if he ſhall retain 
the other acre. ; | | e 
261. Tenant by the curteſy of a ſeigniory, to which a 
tenaney eſcheats, makes a feoffment thereof with warran- 
ty, 1 this ſhall be a bar to the iſſue without aſſets is the 
ueſt ion. 8 | 5 wy 
? 262. Note, if a dean has a rent-charge in fee out of land, 
and the tenant aliens the land to the dean in fee, and the 
ford enters for mortmain, it ſeems that he ſhall hold the 
tand diſcharged of the rent, becauſe when he enters for 
mortmain, he has not annulled the livery, but he aſſirms it 
by his entry, for he ſhall not diſprove the cauſe. of his entry. 
So if the dean, before the feoffment, had been bound in a 
ſtatute-merchant, the lord, who enters for mortmain, ſhould 
hold it diſcharged ef execution. But if tenant for life aliens 
in fee to him who has a rent-charge iſſuing out of the 
land in fee, and the leſſor enters for the forfeiture, it ſeems 
that the rent ſnall not be extinct, for there the leſſor has the 
fame fee-fimple which he had before the leaſe made, and he 
is in of his own eſtate, and not of the eſtate which the 
leſſee gave to the ſeoffee, and fo is the diverſity. And if a 
woman tenant for life takes huſband, who aliens in fee, 
and the leſſor enters, and the huſband dies, it ſeems that 
the wife may enter, vide de hoc. But many are of the con- 
trary opinion in the firſt caſe, for his eſtate in the land was 
always defeaſible. If a feme-covert be enfeoffed, and diſ- 
ſeized by a ſtranger, and afterwards the huſband diſagrees 
to the firſt eſtate, and dies, the wife may enter, and-retain 
it againſt the firſt feoffor, for the diſagreement was | frivo- 
Yous, the wife having then a right only, quod nota- 1 
1 | 3. 
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otber acre in fee, having iſſue two daughters, and thc 
make partition, ſo that the youngeſt has the acre in tail, 


22 ; 1222 e „ 1 body at} a” W 
263. Ha 8 dies ſcized of one acre in tail, and of an- 
fee, having iſſue two daughters, and they 


and the eldeſt enters into the acre in fee, it ſeems that the 


lord, of whom the acregn fee is held, ſhall take notice of 
this partition, and is compellible to take the eldeſt for his 
tenant, and to avow upon her; otherwiſe it ſeems as to the 
donor of the acre in tail, for he ſhall not be bound by this 
artition unduly made, any more than the iſſue in tail 
ball, » twithſtanding that between the parties who made 
the partition, being of full age, it ſhall bè conclufive. But 
if one acre in tail be allotted to one, and another to the 
ther, the donor ſhall be bound thereby. - | 


264. If a leaſe for life is made, ren 
mainder for life, and the leſſor grants the reverſion to him 
in remainder, and the firſt tenant for life attorns, he ſhall 
not have the rent, becauſe the fee-fimple merges the re- 


nade, rendring rent, the re- - 


mainder to ſome purpoſes, yet for this purpoſe it is in , 
and he is in the firſt eſtate, others contrary, and that he 


j -4 1 


ſhall bave an action of waſte now, nota. a 

265. Note if à feme jointenant for years with another 
takes huſband, and dies, it ſeems that the ſurvivor ſhall 
have the whole term, for if ſhe alone had had the term, and 
the buſband had died, ſhe ſhould have had it, and not his 
executors, ergo ſhe had it alone, and he had Þ it in right of 
his wife. But otherwiſe it is of chattles perſonal. But if 
an obligation is made to a feme-ſole and another, and ſhe 


7. 


8. P. P 


418 bh . 
Litt, 185. b. 


L149 


* Plowd. 418 


| is $14 3 6h By + 2 n | | Fog (g), and ſee 
takes buſband, and dies, the ſurvivor ſhall have the whole De | 
duty, for the huſband cannot have a choſe in action due to cited in the 
the wife unleſs as her executor, c. And it ſeems to ſome 8 


that if a feme-ſole has a term for years, and takes huſband, 
and dies, the ordinary may commit adminiſtratiqn thereof to 
a ranger, for the huſband ſhall not haveit unleſs as executor 
or adminiſtrator of the wife, for otherwiſe he cannot retain 
i againſt the ordinary ; but the law ſeems to be contrary, 


. 


.. 3 | 

266. If land is given to hulband and wife in fee, and the 
huſband dies, and is wife waives thepollefſion, and recovers 
in dower againſt the heir, ſhe ſhall have damages, for when 
be refuſes, the huſband ſhall be ſaid to die ſeized, and fo 
nithin the compaſs of the ſtatute, And if a man has a wife, 
nd makes a feoffment, and takes back an eſtate to him and 
mother in fee, and the huſband dies, the wife ſhall not re- 
wer damages, for he did not die ſeized of ſuch eſtate for 


which 


* 


for the marriage is a gift in law of it as ſtrong as a gift in 


„ 4 
; 1 Mi as. F - 28 


No 


" * 2 Y 8 
* 1 . * * * 
? 5 12 n * 
* I 2 7 


” -x 


4 ls * 2 > > a " 
, * 1 * * 188 4 nm 0 
FT r 17 LOR N bated; a - IEP 
3 * * Y 3 wy 15 20 * 
1 7 4 998 
e . 5 
* 


PLOWDEN'S, QUERIES. 


which ſhe ſhall recoger, but her dower was of the eſtate be- 
ſore; fo if he had taken back an eſtate in fee upon condi- 


mon law, an 


& 1:4. 
927 4 


tion, Cc, for. the law ſays that ſhe is endowed of the firſt 


eſtate, and not under the condition. 
267. A man has two ſons, the youngeſt has two daugh- 


17 is ſcizeddf two acres at the com- 
of twenty acres in borough-Engliſh, and 
gives the two acres to the yqungeſt daughter in frank mar- 
riage, the youngeſt ſon dies, and the grandfather dies ſeiz- 
ed, it ſeems. that the twenty acres ſhall deſcend equally to 
the two daughters, and the two acres ſhall not be put in 


ters, and the 


hotchpot, becauſe the-deſcent merely is not their title, but 


the cuſtam alſo. As if the grandfather was the donor, 
where the father ſurvives him, who dies before entry, there 
the land deſcended from the grandfather ſhall be equally di- 
vided between them, becauſe they claim the poſſeſſion as 
heir to the grandfather, but the right from the father, fo 


that the deſcent does not come entirely from the grandfa- 


SS 


ther. So if part of the lands which deſcend on the pait of 
the mother be given to one of the heirs on the part of the 
mother, and the donor dies without iſſue, this land ſhall not 
be put in hotchpot, cauſa qua ſupra. | 


\ 


* 
” 


«868. Lord, meſac, and tenant by x0s. and owelty, the 
m 


eſne grants the 10s. for term of life, ſo that it is a rent- 
ſeck, this is recovered, and afterwards the tenant enfeoffs 


the lord, if he. ſhall have a quod ei deforceat is the queſtion. 


249. A man grants a rent-charge in tail, and afterwards 
enfeotfs the grantee of the land in fee, who makes a gift in 
tail of the land, rendring to him as many ſervices as he 75 
over to the lord paramount, and dies, it ſeems that the iſſue 
ſhall not have a formeden of the rent, inaſmuch as here he 
has a warranty, viz. the reverſion of the land, which 1s a 
good warranty, becauſe the land is diſcharged at the time 
of the gift in tail, as 31 Ed. 3. Seire facias ; and it is not 


| like to the caſe of 38 Ed. 3. for the reverſion of the ſame 


thing demands no aſſets, here it is of another thing, v:z- 
of the land, and the demand is of the rent, and the ſervices 
reſerved are beneficial to the heir by the covin of the father, 
altho' the law would have reſerved them without thoſe words. 


And then it is to be ſeen if this ſervice, which is allowed 


barely to be conveyed over to the lord, and ſo not heneficial 


to the heir, may be aſſets. And it ſeems that it is, becauſe 


it is eſpecially reſerved for the land; but without ſuch aſſets 


the reverſion upon a gift in tail cannot be aſſets, because 
ſubject to a common recovery. The ſame Treaſon holds FF 


to 
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to the rent, as it ſeems. Further, this reverſion here, in 
which the rent was ſuſpended, is deſcended to the iſſue, fo 
that during that ſuſpenſion there is no action to charge the 
poſſeſſion, becauſe he hath the reverſion diſcharged, as a 
confirmation ſhall go to the benefit. of the poſſeſſion, See 
alſo if this may be a waiver of the reverſion, as 13 X. 2. 
deire facias, Brief 645. FFF „ 
270. Leſſee for 20 years makes a leaſe for 10 years to 
J. S. who purchaſes the reverſion of the firſt leſſor, with at- 
tornment of the firſt leſſee, the executor of the leſſee tor 10 
years ſhall not have the reſidue of the term, but the heir, 
and yet he ſhall pay the firſt rent reſerved to the leſſee for 
20 years, in nature of a rent-charge granted by him, for 
the term is in eſe with reſpect to that; mirum eff if the firſt 
lefſee cannot diſtrain. e % 
271. Note that the goods of thoſe who are attainted by 
verdict, or outlawry, or confeſſion, are called catalla felo- 
num. And if a man flies for felony, the goods which he has 
at that time are called bona waiviata, and if he is altainted 
afterwards, yet they ſhall be ſo called. But if a man fli:s 
for felony, and afterwards is taken and acquitted, there his 
goods are forfeited as catalla fugitivorum; ſo in all theſe caſes 
the property was in him who fled or was a felon. And a ſ, 
by ſome, bona waiviata are thoſe goods which are ſtolen 
by a felon who leaves them; and no freſh ſuit ſhall be but 
by appeal. Vide 29 Ed. 3 et 12 Ed. 4. 6. „ 


* 


= 


272. Land is given to huſband and wife and to a third 
perſon, and to the heir of the huſband begotten upon the 
wife, they have iſſue, the huſband dies, the tenant for life 
aliens the moiety in fee, the wife makes continual claim, 
the: iſſue dies without iſſue, quere if the wife may enter af- 
terwards upon the heir of the feoffce who dies within the 
year after continual claim. It ſeems that altho' at the time 
of the continual claim ſhe had a right of entry, yet now the 
eſtate is changed, and ſhe ſhall not enter. * how con- 
tinual claim may be made by a tenant in common ſor the 
poſſeſſion. Pro indiviſo. Note, if the diſſeizee makes con- 
tinual claim, and dies, and after his death a deſcent is caſt 
within a year- after the claim, the heir of the diſſeizee can- 
not enter, becauſe it ſhall only give title for the advantage 
of the perſon who durſt not enter; but if the deſcent had 
been in the life of the diſſeizee, then the heir of the diſ- 
ſeizee might well have had benefit of it, becauſe a tile of 
entry deſcended. | But if tenant for life with remainder over 
be difſeized, and makes continual claim, and dies, he in 
| | remainder 


— 
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remainder ſhall avoid a deſcent happening within a year 
after the claim, becauſe by the continual claim His intèreſt 
was reduced. O herwiſe it is of the ſon in the life of the 
father, for he has no title, for his T title is only by the 
death of the father, but he in remainder claims by the Grit 
livery. 9xere if two jointenants' are diſſeized, and one of 
them makes continual claim, and dies, and afterwards a 
deſcent is caſt ? Littleton puts the caſe of him in remainder, 
that the deſcent is had in the life of the tenant for life, and 
then clearly the remainder over. It ſeems that if che di- 
ſeizee makes continual claim, and dies, and within the year 
afterwards a deſcent is had, the ford ſhall alter his avow 

before notice, for he is not privy to this paravail, nor thal 
he have the iſſue in ward, nor ſhall he have any eſcheat 


after the deſcent upon the dying of the difſeizee without 


heir. 2 


273. If there are two coparceners of land in tail, and 


one of them grants a rent to the other for equality of par- 
tition, this rent is in tail, and of the ſame condition as the 
firſt is, 2 H. 7. 5. This is true by Plowden, but note that 
he held that the eſtate in the rent ſhall he of the ſame nature 
with the eſtate in the reſidue received, and not of the ſame 
nature with the eſtate in the land out of which it iſſues. 
And therefore if there are two coparceners of one aere in 
| fee, and of another acre in tail, and upon partition ſhe 
who has the acre in fee grants a rent to the other who has 
the acre in tail, this rent ſhall be in tail, and not in fee; 
but if ſhe who has the acre in tail grants a rent to the other 
who has the acre in fee, this rent ſhall be in fee, and not 
in tail, for if ſhe dies without iſſue, her heir ſhall have it 
as long as the other has an heir of her body, for until that 
time the partition ſhall ſtand. in force on each” fide. But if 
there are four acres, three of which are in fee, and one in 
tail, and ſhe who has two acres in fee grants a rent to the 
other for equality, this rent ſhall be in fee, and not in tail, 
. guia ſequitur magis principale, quod nota. 5 45 
274. If the ſeignioreſs ſeizes the wardſhip of the body 
and land of the heir of the tenant, and afterwards inter- 
marries. with the villain in groſs of the heir, and they do 
_ waſte, and the heir brings an action of waſte, it ſeems 
clearly that his body is out of ward; and alſo foraſmuch as 


the reaſon why the land is in ward, is, 'becavſe” knight's- 


ſervice cannot be done by the infant, ſo that the "cauſe is 
executory, and in conſideration that the ſeigniory remains, 
and now, during the coverture, by the intermarriage” with 
the villain the ſcigniory is determined in the tenancy with- 
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out any claim, and ſo the freehold and inheritance of the 


ſeigniory is merged in the tenancy by the act of law, not- 


withſtanding that the chattle and poſſeſſion of the ſeigniory 
is ſuſpended by reaſon of the chattle in the tenancy, viz- 
the wardlhip of the land, .becauſe the huſband . ſhall be 
tenant by the curteſy of it, and it may be granted over, not- 
withſtanding: this ſufpenſion, by reaſon of the chattle in the 


tenaney, and by the ſame reaſon it ſhall be a releaſe in lax 


to the lord of the villain by the act of the law, and there- 
fore the land ſnall be out of ward, aum cefſante cauſa, &. 
And yet if they had granted the ſeigniory to another, he 
ſhould have remained in ward, but when it comes io the 
infant himſelf, it is extinguiſhed for the time, and there- 


| fore he ſhall be out of ward. But here perhaps the bringiog 


of the action of waſte notifies the election of the infant, 
viz. that he will not take advantage of the ſeigniory by ex- 
tinguiſhment,- and againſt his will it ſhall not be in him. 
For if there is lord, meſne, and tenant, and the tenant 


holds by 1 zd. and the meſne by 208. and the villain of the 


tenant purchaſes the meſnaliy, or it deſcends to him, there 
if this ſhould be a diſcharge of the meſnalty in the tenancy. 
by a releaſe in law againſt his will, then he ſhould hold by 
205. and perhaps he would rather manumiſe the villain than 
do ſo, for which reaſon the law ſays that where there is no 
prejudice done, there ſhall be extinguiſhment without claim, 
otherwiſe not. Quære wherefore, forthe infant ſhall not 
reſeize the land for a perquiſite, as if leſſee for years of the 
father marries with the villain in groſs of the heir who is an 
N the infant may clearly enter into the term as a per 
quitite. TE; $4 ws > 

275. If a woman who hag a.rent-charge in fee marries 


- with the tenant of the land, and a ſtranger releaſes to the 


tenant with warranty, it ſeems that no remedy can be had 
for the warranty, as to the rent, either by voucher or by 
warrantia chartæ, hecauſe he warranty docs not extend, to 
the land diſcharged of the rent, for the tent was ſuſpeuded 
by act of the law, and neither the wife, after the death of 


the huſband, nor thercheir of the wife, in the huſbaud's life · 


time, can have any action for the rent upon title before war- 
ranty made, for if the heir of the wife brings a mortdanceftor, 
this is of later time, and ſubſequent to the warranty. . So 
if the grantee of a rent grants it to. the tenant upon condi- 
tion, who makes a feoffment of the land with warranty, this 
warranty cannot extend to the rent, and yet the 
land was diſcharged of the rent, but all the actions 
ſhall be conſidered as a cauſc of action ariſing al- 

| terwards, 
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terwards, for if the condition is broken, and aſterwards an 
aàction is given, this ariſes after the warranty made. But 


if a woman who has a rent intermarries with the tenant, 


who makes a fcoffment of the land with warranty, and dies, 


and the wife brings a cui in vita of the rent, the feoffec ſhall 


vouch as of land diſcharged. So if tenant in tail of a rent 
| purchaſes the land, and makes a feoffment, and the feoffee 
aliens with warranty, or if the tenant in tail of a rent te- 
| leaſes to the tenant of the land, who aliens over with war- 


ranty, there if the iſſue brings a formedon, he ſhall vouch as 
of land diſcharged. So if an infant has a rent, and dil. 
ſeizes the tenant, and is diſſeized by another, who aliens 
with warranty, this warranty extends to the rent, becauſe 
in all theſe caſes the land was diſcharged of the tent at the 


time of the feoffment in fee, and the action is conceived | 
upon an action paramount the warranty. But if a man 
grants a rent-charge out of land to commence at Michaelmas, 


and the tenant makes a feoffment with warranty, or if reſ- 
cous is made, and afterwards a feoffment is made of the 


land with warranty, as in 31 Ed. 3. in Warrantia charts, 


there the warranty does not go to the rent, becauſe the rent 
was not in eſ at that time; but if upon reſcous he brings 


aſſize, and is non-ſuited, and afterwards the tenant makes a 


feoffment of the land with warranty, this warranty does well 


extend to the rent, quod nota. 


296. If there is lord and tenant, and the lord grants the 
ſeigniory, and the tenant is difſeized, and afterwards at- 
torns, it is good ; but if the lord grants the rent, ſaving 


the ſeigniory, and the tenant is afterwards diſſeized, and 


attorns, it is void, becauſe it is now a rent-ſeck, in which 
there is no attendancy, but a charge to the land. And if a 
man grants a rent reſerved upon a leaſe for life, ſaving the 
reverſion, this is a good rent-ſeck, if attornment of the te- 
nant be had; but if a rent reſerved upon a leaſe for years 
be granted over, ſaving the reverſion, it is void, for debt 
ſhall not lie for the grantce, and he cannot have any other 


action. nota ideo. 


277. Tenant in tail makes a feoffment in fee, and dies, 
the feoffee makes a leaſe for life, and grants the reverſion 
to the iſſues, he ſhall not have a formedon againſt the tenant 
for life, for he has aſſented to the reverſion expeQant upon 
the leaſe for life. But if tenant in tail makes a leaſe pur 
auter vie, and dies, notwithſtanding the deſcent of the fe- 
verfion in fee, the iſſue ſhall have a formedon, for the rever- 
ſion is waived by the bringing of the action. And mo 
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fore if a man aliens in fee upon condition, and the feoffee 
makes a leaſe for life, and afterwards grants the reverſion to 
the feoffor, he ſhall not enter upon the tenant for life for 
the condition broken, becauſe the condition was annexed 


to the whole fee, and he cannot avoid the whole, ergo he 
| ſhall not avoid part, and if he has cauſe to have a writ of 
right, or other real action, he cannot have it againſt the 


tenant for life, the reverſion being in himſelf by his own 


acceptance. And therefore if the diſcontinuee makes a 


leaſe to the iſfue in tail and another, with livery to the 
other, and afterwards grants the reverſion to the iſſue, and 


the other dies, ſo that the frechold is caſt upon the iſſue 


without his folly, yet he ſhall not be remitted, cauſa qua 
—_m— : » 

* 2-8, Diſſeizor dies without heir, his wife priviment 

enſeint, the lord enters, the ſon is born, the diſſeizee enters 

upon the lord, and he brings aſſize, if the entry had been 


before the birth of the ſon, it had been clearly lawful, and 


he had been remitted, and the birth afterwards ſhould not 
have avoided the remitter. As if the diſcontinuce makes a 
gift in tail, remainder to the iſſue in tail, and the firſt 
donee dies without iſſue, his wife priviment enſeint, now 


the iſſue of the firſt tenant is remitted, and although the 


iſſue of the ſecond donee be afterwards born, the remitter 
continues, But in the firſt caſe the entry is not until after 
the birth of the ſon, for if a ſtranger had abated, the diſ- 
ſeizor having iſſue, or if after abatement the ſon had been 
born, the diſſeizee could not have entered, for the abator 
might ſay that the land deſcended to the iſſue, whoſe eſtate 
he hath ; but here the lord is not puniſhable for his firſt 


entry, becauſe it was then lawful, and the ſame eſtate 


continued until an entry in deed, for if a guardian holds 
himſelf in at the full age of the heir, and afterwards, no 
mortdanceftor lies againſt him at the common law, guod nota 


o 


79. If the diſſeizee releaſes all actions to the difſeizor; 


and dies, and afterwards the diſſeizor dies, and his heir 
enters, and dies, and the land deſcends to the heir of the 


diſſeizee, is he remitted ? It ſeems that by the releaſe all 


actions which he had or might have afterwards'by reaſon 


of the ſame right are releaſed, ſame law of actions which 


his heir might have for the ſame diſſeizin, ſo that a writ of 


entry in the quibus is releaſed, although the heir had not 

cauſe of aQion at that time, and therefore the caſe is. the 

ſame, as to the extivguiſhment of action, as if he had re- 
Mm e ep4s | leaſed 
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Seis a right tall — gs — an action. OS 
bs, tenant os, ils of. 3 ſcigniony,. and the, — ehe, 
and a — intrydes, ang the tenant; for Nl Nes, before 
gt „ he in revertipn cannot. have any action, buy. h but he <a 
| 4 upon the diſſeizor of his tenant, but i 
and his he heit is in by desen there he cannot, enter, a yer 
| Nas as a right, and ſhall. be remitted be the deſcent. 

if a man deviſes land, and afterwards a deſeont 1 is had, 
4 is ng entry in this caſe, for the deviſee, that is, when, 
90 ſtranger, intrudes, &c. and not upon a deſcent in the, heir 
P the deviſor to his heir, and. perhapy, in this caſe upon, a 
eſgent to the (deviſec afterwards there is, no, remittex, KN 
cauſe he had not. a right but only a title. And, it, ſecms th 
a releaſe, of actions is but, a conclufion which, goes. in 5 
vity of blogd, and not of eſtate, and therefore after, ſy 
releaſe, to the diſſeizor, if he aliens over, this releaſe is not, 
pfeadable by, the alience, becauſe, he is nat. privy, and. 3t 
daes not; £9. with the eſtate, So, if the difſeizor. makes. a 
leaſe; for-lifs, remainder. ayer, and diſſeiage releaſes, all 
actions real to the; tenant for, life, who dies, he, in n 
der ſhall never plead. this, as be ſhopld, have, dane if it 1 
been a . rgleaſs, of, rights, and therefore, i if a r cleale of, a] 
akin. I been, made to him, in remajnder,, 1 bag been 
merely void to all purpoſes, and he ſhould nęver haye plead 
ed it. So it, ſecms that ſuch, releaſe; of actions des not exe 
tinguiſk the right, if the entry be taken away, otherwiſe 
than by carb. which being removed by, the, deſeent in 
law, the releaſe, ſhall, ceaſe. to be. concluſive, afterwards. 
And it ſeems that if the heir of the Ales enfroffs, two, 
and the diſſgizee releaſes all aQions to one of them, 
dies, the ather ſhall never plead. this releaſe. Aug {q it ing 
are diſſcjzed, and one of them releaſes all actions to him 
hq is in be deſcent, and digs, the other, as ſuryzvac, ſhal 
have an action for the whole land. And. it was, faid that 
a, man dies without heir, his, wife priviment, 4 0. 
1 «bra by Then enten, a, errant the e born 
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de ſhall have no dion againſt the lard, for a mortdancefier 
dots not lie but againſt an abator, but his remedy is by 
entcy. : 7 8 i gift ai n „ A nen 3, 
1 280. If a man bas iſſue baſtard eigne and mulier puiſue, 
and makev a leaſe fer years, and dies, and the years expire, 
and the baſtard enters, and dies ſeized, and his iſſue enters, 


the right of the mulier is not bound, becauſe the poſſtſſion 
oſ the tenant for years before the expiration of the: term was 
the poſſe ſſi on in deed of the mulity, and then inaſmuch as 


he was onee ſciged-in deed, ſo that be ſhall have an. aſſize, 
and not a mertdance//ipr, and ſuch: poſſeſſion ſhould make 
peſſaſſto fratris, from thence it follows that this: ſhall not take 
away the right of the mulier. And if a man bas iſſue baſ- 


[ +52 ] 


tard eign/ and mulicr puiſne, and dies ſeized of a manor, and 


the baſtard. enters, and gets ſeizin of the ſervices of all the 
tenants, and afteewarde one at the tenants makes a leafe 


for life to the baſtard, who dies ſeized, and his iſſue enters 
into the manor, it ſeems that the mu/zer may diſtrain the 


tenant, who made the leaſe for life, for all the ſervices due 


after the death. of the father, becauſe his entry was not 
taken away for the ſervice of this tenaney, the ſergniory of 
the ſame tenancy being fuſpended in the eftate for life, and 
therefore there was no deſcent thereof: But if the leaſe had 
been for years it had been otherwiſe. And if a man has 
iſſue baſtard: eigne and malirr purſne, and is diſſeiaed, 
and dies, and the. baſtard ouſts the: diſſeizor, and dies 
ſeized, now foraſmoch as no poſſe ſſron in law deſcend- 


mulier, for this reaſon the deſcent of the baſtard: ſhall not 
take away the right of the muier. But if the father bad 
died ſcized, and a ſtranger had abated,, upon whom the 
baſtard had | extered,, and died ſeized, there the mulier 
ſhould have been barred by many, becaufe the poſſeſſion in 
lam deſcended :1 But quae, for the entry of the abator veſts 
a right of adios in the mulier, which cannot be deveſted 
by the entry of the baſtasd, who by his own entiy ſubjeRs 


youngelt ſon enters upon the abator, and dies, the eldeſt 
cannot enter upon the ſon of the youngeſt, but is anſwer- 
able to the action of the abator, and ſo in another courſe 
than the caſe in Littleton. And if a man has a ſon who is 
baſtard eigne, and a daughter who is mulier puiſuc, and dies 
ſeized of 2 rent, the daughter having a huſband, and after- 
vards the baſtard gets ſeigin of the rent, and dies ſeized 
hereof, and it deſcends to his iſſue, yet the buſband ſhalt 
M m2 de 


ed from the father, but s naked right which vefled in the 


himſelf to an afſize! by the abator, and therefore if the 


PLOW DEN'S QUERIES 
be tenant by the curteſy, 'and many are of opinion that the 


the deſcent the rent was in eſ in the daughter, although 
ſhe had not aſſets, and the daughter might chaſe whether 
ſne would be out of poſſeſſion of the rent, or not, and 
| therefore it was at her ecleQion whether or no any wrong 
) Contra Co. ſnould be done to her of the ſame rent. (a) And if a man 
Litt. 244-% dies ſeized, having a ſon baſtard eigne, and a daughter 
| mulier puiſne, who is covert at that time, and the baſtard 
enters, and dies ſeized without interruption,” and his iſſue 
8 enters; and the huſband dies, perhaps the wife ſhall not be 
(5) see the bound any more than an (6) infant ſhould i ſuch caſe; 
books cited pre hut if the baſtard had entered, and afterwards ſhe had taken 
2 huſband, and then the baſtard had died, it had been other- 
372, inthe wiſe. And if a man has a daughter baſtard eigne, and a 
margin. Ante ſon mulier rn, perhaps there the maxim does not hold 
* place, becauſe ſhe had not colour by any law. 
2281. Three coparceners in tail make a feoffment with 
warranty, firſt the eldeit, and then the youngeſt die with- 
. _.___ out iſſue, the middle parcener has iſſue and dies, and the 
| MTue brings a formedon, it ſeems that he ſhall recover the 
moiety of the part of the eldeſt, and alſo the moiety of the 
part of the gran and no-more, becauſe the warranty 
of the cldeſt was coflateral to the middle parcener, as to 
the part of the middle, for that, as to her part, he cannot 
make himſelf heir to her who made the warranty, but yet 
as to the part of the eldeſt, the warranty is lineal both to 
the middle and to the youngeſt, becauſe. they may inherit it 
as heir to the eldeſt, and with regard to the part of the 
youngeſt, as to the youngeſt herſelf and her heirs for ther 
third part, the warranty of the eldeſt is collateral, becavſc 
neither the youngeſt nor her heirs can poſſibly make them 
ſelves heirs of the third part thereof to the eldeſt who 
made the warranty, and fo the warranty of the eldeſt ſh 
enure in manner as aforeſaid, Then when the youngeſt 
afterwards died, her warranty was collateral as to the part o 
the middle, and as to her iſſues alfq, becauſe they could 
not by any poſſibility make themſelves heirs to the youn 
for that part, and the warranty of the youngeſt was lines) 
as to a moiety of the eldeſt, and eolfarcral, as to another 
moiety, becauſe by poſſtbiliy the youngeſt and the middle 
might have had the part of the eldgſt by deſcent, it the eſ, 
eſt had died firſt (as ſhe did), and then if the youngeſt had 
died without iſſue, the'moiety of the third part, which de 
ſcended to her from the eldeſt, ſhould have have deſcenc 
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mulier ſhall not be bound thereby, beeauſe at the time of 
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poſſibility ſnhe might have had this third part as heir to the 
youngeſt, and ſo the warranty of the youngeſt ſnall enure 
to the whole land in manner as: is aforeſaid... Then inaſ- 

much as the youngeſt is dead without iſſue, the warranty 
of the eldęſt as to 2. moiety of the part of the youngeſt, is 


lineal, and as to the other moicty of this part, it is colla- 


teral to the middle, becauſe by poſſibility the youngeſt 


might have died firſt, and then her part had deſcended to 


might have deſcended. from the eldeſt to the middle, as 


heir to the eldeſt, and therefore by reaſon of this poſſibility 
the warranty of the eldeſt ſhall be lineal for the one moiety - 


of the youngeſt, and collateral for the other moiety. of the 
youngeſt, and ſa, the warranty of the eldeſt, which upon 
the deſcent was collateral to the youngeſt, for the part of 
the youngeſt, and to her iſſues, is now changed for the 
moiety, and become a lineal warranty for the moiety. | As 
if tenant in tail has iſſue three, ſons, and diſcontinues the 
warranty of the middle ſhall j be collateral to the eldeſt for 
the whole, but to the youngeſt it ſhall be lineal for the whole, 
and if the eldeſt dies without iſſue, then the warranty of 
the middle, which deſcends only upon his heir, is lineal for 
the whole to his iſſue, becauſe the iſſue might by poſſibility 


convey the whole land as heir to the middle, who might 


ſurvive the two others. And as to the warranty of the eldeſt 
and youngeſt; parcener in the firſt cale, they are to the iſſue 
in the ſame degree as they were to his mother, viz. as it is 
ſaid above, ſo that for the third part which belonged to his 


mother, there is a double bar to the iſſue, viz. the warranty 


both of the eldeſt and of the youngeſt, and for the moiety 
of the one aunt, and of the other he is barred by their ſeveral 
warranties, and ſo he ſhall recover the third part of the 


whole land, as it is ſaid before. Not- at firſt, that the war- 


ranty of each goes to every part, as you may ſeeg H. 5. 12. 
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in a ſcirs facias, and therefore in (a) 4 H. 7.18. b. it is ſaid «) Fitz. Gar 


chat if three coparceners alien in fee with warranty, each 732ty 6. Bro. 


warranty ſhall be collateral to the other, by Brian et "airfax, W 


and Hulſey ſaid, although it be ſo, it ſhall ſerve nothing; 
ſuære bene. | | 
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(3)5.P.Co.Litt 282: (6) If @ febffmtut is trade by one deed in fee und 


by another ded in tail i ont and the fame perſon, and x- 
very is made #ccording to both deeds, it ſeems that it - ſhail 
endte by moietiet, for other wiſe the livery'eould not enh¹ꝗjõͤ 
upon each deed; beeauſe if be ſhould have tlie whole land in 
tail, the remainder in fee, then the livery would eniy op- 
rate upon the deed in tail, and the other would bt dut 
deed of confmation, and fo the livery! would not ehuνi. 
upon both deeds, but only vpon' one deed. © And if livery 
had been made only upon the deed in tail after the delivery” 
ok both deeds, he ſhould have been tenant in tall, with res: 
mainder in fee, becauſe if there is tenant ih tail, und the 
doner confirms in fee, this is à grant of the revetſion in 
law, and in this cafe the lord in his avowry (hall not make 
mention of the eſtate- tail, but in the other eaſe he ought;: 
becauſe the fee paſſes in the fame inſtant that the tail is. 
created: by the livery, and therefore it ſhall be a remainder. 
Then in the principal caſe inaſmuch as thete ſhould have! 
been a remainder, if no livery had been made upon the fer, 
for this reaſon it cannot now enure as a remainder, betauſt 
livery is made according to: both derds, and therefore it ſhall 
paſs an eſtate upon both dees, and ſo of geceſſity it muſt 
cone of mutaes. 700 7 enHn 5; i 07 Dok Hou o0 
2283. A feme-ſole has a rent-ſeck, and takes huſband; 
the tenant of the land grants tothe hoſtand that he and his 
heirs may diſtrain for the rent, the huſband” and wife die 
without iſſue, it ſeems that the diſtreſs is non exktlnct, be- 
cauſe the heirs of the Kuſband are only privies to diſtrain, 
and they cannot diſtrain for a rent due to another, viz. % 
the heirs of the wife, any more than one may enter by force 
of a condition for rent due by law to another. But if a man 
has a rent-ſeck on the part of his mother, and the tenant 
grants that he and his heirs may diſtrain for the tent, aud 
he dies without iſſue, the difſtreis ſhall g@with'the rent, viz. 
tothe heirs on the part of the mother, and if they grant the 
ſame rent to a firanger, the grantee may well diſttain, Vet 
if the tenant grants to the lord of the manor that he may 
_ orftrain, nf ſupra, and he aliens the manor, the grantce 
ſhall not diſtrain out of the manor, and in this caſe the pe- 
nalty of diſtreſs ” the deed is gone, fo in the other cafe the 
grant being of a diſtreſs in the fame place out of Which the 
rent iſſues, it is now a rent-charge; and conſequently the 
diſtreſs: ſhall' paſs to the grantet; but if the grant of diſtteſt 
had been in another place, then it had been only a penalty, 
and conſequently ſhovld not Have gone to the heir on — 
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longer, as Littleton ſays, and then the heir has the right 


of B. and by the ſame reaſon that the diſſeizer cannot have 4 
an action againſt B. by the ſame reaſon he cannot have an 
action againſt him who has his, eſtate, in teſpect of the firſt 10 

diſſeizee. Same law if the heir Who is in by deſcent makes 
a leaſe to the diſſeizee and a ſtranger for their lives, and 4% 
the diſſeizee confirms the eſtate of his companion, nv action 
lies for the diſſeizee during his, own life, although the heir th 


re-enters, cauſa patet, but his heir ſhall have good remedy, . 10 
although there had been no remedy if the ſtranger had ſur- 
vived ; but ſome ſay that after the entry of the peir the diſ- 
ſeizee ſhall have remedy, becauſe it was but a concluſion of 
which goes in privity, and not in extinguiſhment of the . 
right, as it ſhall be upon a relcaſe. And in the firſt caſe . 
ſome ſay that the confirmation does not extend to the right 
which is ſuſpended, as a releaſe ſhall do, ary more than if 
one who has a rent-charge and a ſtranger difſeize the tenant 
of the land, and he who had the rent confirms the eſtate 
of his companion, and the diſſeizee re-enters, the rent 1s 
revived, becauſe as the rent was not grantable, it being ſuſ- 
pended in the inheritance, ſo could not the confirmation 
1 f TITS TOTO 
285. If the tenant makes a feoffment, pending a precipe 
againſt him, and afterwards the demandant recovers, after 
which recovery the feoffee dies ſeized, and the heir is in by 
deſcent, it ſecms that the demandant cannot enter upon the 
heir, for although his tenancy was made pending the writ, 
yet the dying ſeized was after the judgment, 'and tanta- 
mount as if the feoffment and deſcent had been both after 
the judgment, and then the entry is clearl taken away, 
and the deſcent is the title, and not the feoffment, for that 
would be double, and therefore the deſcent being after the 
judgment is ſufficient ; but if the dying. ſeized had been 
pending the writ, it is clear that the entry of the demand- 
ant had not been taken away. But if there. js ' tenant for 
life, remainder over in fee, and a recovery is had againſt 
the tenant for life, and he dies, and afterwards he in re- 
mainder enters, and dies ſeized, this deſcent ſhall not take 
away the entry of the recoveror, becauſe the whole eſtate 
was recovered, and he in remainder is as much privy as if 
the recovery had been immediately againſt himſelt, ſo of 


. 
4 8 


him in reverſion. Bro. Entry congeable 1 | 
286. If tenant for life grants over his eſtate, rendring 
rent by indenture with re-entry, and a title of entry is given, 
and the grantce makes a feoffment in fee, and the leffor in 

1 e | reverſion 
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reverſion in fee enters for the forfeiture, ſome think that the 
rſt leſſee for life may re · enter upon him. As if an infant 
tenant for life grants over his eſtate by livery of himſclf, and 
his aſſignee aliens in fee, and the leſſor enters fot the for- 
feiture, yet the right of the infant is not taken away, but 
he ſhall have a dum fuit infra ætatam. So if a ſeme· covert 
tenant for lite and her huſband alien in ſee, ſhe ſhall, have 
the land again by cui in vita. And if tenant for life leaſes 
for years, and makes a feoffment, and the firſt leſſor enters, 
yet the term continues during the life of the tenant for; life, 
although his waſte ſhall torfeit the term, as ceſer ſhall! do 
after his leale; hut herein note a default of the leſſee in not 
preſerving the poſſeſſion without ſuch prejudice to the ſitſt 
letfor, and in all the caſes atoregoing the waſte by the aſ- 
ſignee of the infant or feme- covert ſhall take away their 
ſpecial right of infancy; coverture, or for condition, other- 
wiſe of waſte done by themſelves, and an action brought 
againſt them for it. But iu the firſt caſe the titſe of entry 
tor forfeiture is merely by the common law, vhich ſhall ne · 
ver deſlroy another title for rent reſerved coming in reſpect 
of the eſtate, and not merely as a grant. And if the leſſee 
or grantee had granted over the rent, it is clear that the 
forteiture ſnould never have taken away that intereſt ; but, 
it being in reſpect of the eſtate, therefore ſome hold that 
the tent ſhall be gone. TAC 66143, 419109 3} 901 Juan 

287. Lord and tenant, the lord dies, having a ſon, the 
tenant makes a feoffment, the fon has feizin of the rent by 
the hands of the froffor, it this ſeizin be ſu ficient to ena» 
ble the ſon to have an aſſize againſt his diſſeizor afterwards, 
is the queſtion. It ſeems that the ſon cannot have cuſtoms 


and - ſervices againſt the feoffor atter the feoffment made, 


nor is his attornment ſufficient, and a releaſe to him does 
not extinguiſh the ſeigniory, but that he may avos upon 
the feoffee, for theſe acts ate in the right. So upon reſgous 
by a ſtranger, an aſſize is not maintenable agaiaſt the rei- 
couſor and the feoffor, becauſe the tenant is not named 
and in aſſize the ſur pluſage encroached ſhall be ayoided by 
plea. Neveriheleſs it leems that the ſeizin is good by the 
hands of the feoffor, after che feoffment and before notice, 
decauſe he is tenant to the avowry, and ſhall charge the 
feoffee, for it is reaſonable that it Would be a good ſelzin 
by his hands upon whom he is to avow, for avowry is an 
action in the poſſeſſion. And yet à releaſe made to the 
teoffee is available to the feoffor, and he ſhall plead it, and 
not the feoffee, becauſe the feoffor, being tenant to the 

tO | aàvowry, 
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avowry, ought to plead to the action of avowty.s as if te. 
nant ſor life does waſtes, and grants over bis eſtate, in waſk 
brought againſt him he may well plead a releaſe in the land, 


and yet he has nothing in the land, fo ſhall tenant in dow. 


11551 


er do in waſte, and voucſiee 1 quod reddat, and 
feoffee in a contract formam. collationts... And if the feoffet 
upon condition pays 108. to the lord, where the tenure. is by 
54. the ſebffor, after his entry for the condition 'broken, 
mall be bound thereby in replevin. | So. if there is leſſee for 


life upon condition to have fee, and the leſſor gives more 


rent to the lord than he ought, and afterwards the condition 
is performed, the leſſee is bound in replevin. 80 if a 
ſeigniory of 205, is granted by fine, and the tenant aliens 
over, and afterwards pays 40s. to the lord, this ſhall bind 
259. If there is lord and tenant, and the tenant aliens in 
mortmdin; and with the year the lord confirms the eſtate of 
the'feoffee, and the year expires, the queſtion, is if the next 
1 lord ſhall have another half year; becauſe he (the next lord) 
has loſt his advantage by the confirmation. And it ſeems 
that he ſhall, becauſe the ſtatute is, that he ſhall enter to 
aveid the mort main, and power is not given to him to ap- 
probe of it, for then by ſueh means if the tenant and Jord 


immediate would aſſent, they might amortiſe the land 


without the conſent of any other lord, which is not con- 
venient. & OY 760 2975 330 [7 el 26k #4 is © if} 74 

289. A gift is made to a man and to two women. couſins 
of the donor in ſtankmarrigge, or to a man and two wo- 
men; and to the heirs of their bodies begotten, or; to tuo 
men and two women, and to the heirs of their bodies, in 
every of theſe caſes each has an eſtate tail ſeverally in the 
one part, and they ſhallibe jointe nants of the frec hold, and 


and ihone of theſe caſds ſhall be a ſpecial tail. So when 


land ie given ts three, the one moicty:to huſband and wife 
in franknlartiage, ot in ſpecial tail, and the other moiety to 
the lamt man and another woman in ſpecial tail, or hen 
it is given to a mi and two women, or to two men and 


twee wömen, and to the heirs of their bodies, this is as much 
28 to ſay; the hits of: all their bodies, ſp. that: by the words 


the heir; Who ought to inherit, ought to be heir of all their 
bodies, which is impafſfible, and therefore inaſmuch a5 
the words ean not be ſiterally performed, the law. will make 
the beſt expoſition. of them, viz. that there; ſhall be ſeve · 
tal tails in tach of ihem, and a joint ſrechold, quod nola 


290. If 


PLOWDBN'S-QU&ARTES: 
200. If A. by patol requires, or a 


2. 


authoriſes B. to write,. 
ſeals anti deliver. a grant of a rent-charge of ac. out. A the. 
land of A- and this in the name of A. and B, accorgdidgly- 
does Joy it ſeems: that the grant is eff ctual. For. I wake 3. 
grant of a rent: charge, and command A. to deliver it, he 
may well do ſo wichowe wriving.,, So if I by parol deliver it 
to him as an eſtrow, to be delivered as my deed upon, the 
performance of a cenain condition, and he accordingly does 
oy this delivery of A, by force of my words is good and. 
efatual. So in the, firit caſe my words gave him, autho- 
ruys and the writing and ſealing is not material, but the de- 
livery, and that may well be done without any writing to 
authoriſe it. But an authority to an aitorney te make 
livery of ſeizin ought 10 be by deed, and ſo the wife hall 
not aver the aſſent of the father to dower ex Meuſu patris,'* See Lin 1. 40. 


6 
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but it ought to be by deed, and the leſſor cannot authorize 

the tenant. for life to do waſte without deed, for in theſe - 

caſes an intereſt in the land paſſes, but in the firſt caſe there 

is nothing but an aſſent to the deed cbarging the land. 
291. It there is lord and tenant , by. tealty and 20s. and 
the tenant makes a gifi in frankmarriage to hold of him and 
his heirs by tealty only, until the fourth degree be paſt, and 

pater the fourth degree is paſt, by 205. and chivalry, in this 

d Whcalciafter the ſourth degree is paſt he ſhall, not haye.20s. nor 
d chiralcy, beeauſe alt haugh he reſerves only fealty until the. 
- boucth degree is paſt, yet it is an entire reſervation; pre- 

lenny, and the fer yices-are_ in him, although they are not 

W icafible until the fourth degree is paſts — ſeizin of the 
0- {Wfcaky hall be feizin-of thei, rehdue, wherefore ſeging that 

yo he reſervation. is entite, for this cauſe it is void for the 

in hole, becauſe , the. whole cannot be reſet ved upon the giſt 

he ia frank marriage!!! ð % 27 

ad 292: If a woman tenant in tail generally takes an infant; 

n io huſband, who aliens, and dies; and his heir enters upon 

fe the feoffee, and the wife re- enters, ſhe is not remitted. 

to Firſt, it ſeems that the wife cannot enter upon the, feoffee, 

en becauſe ſhe is not- privy; in blood to the infant, and privity, 

0 in eſtate is notoſuffroie nt. For if two. jointenants, the one 

ch Within age, are diſſeizad, and the difſeigor dies ſeized,, and 

ds le jointenant within age dies, the other ſhall not enter 

ir | 

as 

ke 
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ito. the moiety, 38 the inſant might havt done; and nei 
ider the lord by eſchrat, nor the; donor in reverſion, ſhall, 
e lake advantage. of. nonage;: but the iſſue well may, „And i 
ce lind eis given to an infant and to the heirs females of his 
Ja 'ody, and he aliens within age, and dies, having a ſon and, 
ih a daughter, 
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a daughter, the daughter ſhall not enter, for although ſhe is 


heit ſecundum formam doni, yet that is to the land only, and 
| the is not heir general, nor does the eſtoppel run to her, 
35 H. 6. Note, ſhe ſhall not take benefit of the nonage of 
her father, gare tamen. Then in the principal caſe if the 


the wife ſhall not enter, it is to be conſidered whether the 
heir of the infant ſhall enter. It ſeems that if the wife had 
had a fee · ſimple, the heir of the infant ſhould not have en- 
tered upon the alienation, as Littleton ſays, becauſe the 


right was in the wife, and ſhould ſurvive to the wife, and a 


title of entry, which was in right of the wife, cannot de- 
ſcend to the heir of the huſband, any more than if the. huſ- 


band and wife had been diſſeized; but here + inaſmuch 23 


the huſband has given a fee ſimple, and had but an eſtate- 


tail in right of the wife, ſo he has given more than he had 


[+56] 


in right of the wife, and the whole of this cannot ſurvive 
to the wife, becauſe ſhe had it not before, ex uo. ſequitur | 


that more doubt ariſes here than in the caſe! in Littleton. 


Nevertheleſs it ſeems that the heir may entet, becauſe he 


cannot have an eſtatestail, nor the ſame eſtate which his 


anceſtor had: Another reaſon is, becauſe the entry of the 


heir ſnall not be in reſpect of the eſtate given, but of the 


eſtate which his anceſtor had at the time of the gift, which 
was a fee-tail, the right whereof ſurvives to the wife. For 


if land is given in.tail to an infant, who makes a feoffment, 
and dies without iſſue, his collateral heir cannot enter, be- 
cauſe the eſtate, which the infant had at the time of the 
gift, is determined. For if an infant tenant pur auter vie 
aliens in fee, and cefuy que vie dies, the infant himſelf can- 


not re- enter, contra 5 Ed. 3. 5. where it is- ſaid that if an 


infant tenant at will aliens in fee, and dies, his heir ſhall 


have a dum fuit infra ætatem, and nothing ſhall he traverſed 


but the demiſe. But in the principal caſe perhaps if the 
infant had made a gift in tail, his iſſue might have entered 
by renſon of the reverſion in him, (contrary, as heir to the 
infant) which would have enabled him to have an action ot 
entry, otherwiſe it is Where no eſtate deſcends from the in- 
fant to him. And if a dean within age aliens in fee, the 
heir of the dean cannot enter, becauſe at the time of the 
livery the poſſe ſſion was in auier droit, but it ſeems an f action 
hies for the heir of the denn; and although the dean had 
made but a gift in tail, yet the dean ſtiould have had the 
reverſion in ſucceffion, otherwiſe it is in the eaſe of the huſ- 
band ſeized in right of his wife, unleſs the wife joins in the 
gift. But if the huſband had made a feoffment —_— 
2-7 er i tion, 
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dition, his heir ſhould have entered for the contiticn 


broken, becauſe here it 1s not in reſpe& of the right, as in 
the principal caſe, but of a title reſerved to him and his 
heirs upon the livery, which is a new purchaſe, and ſhall 
enure to the heirs on the part of the father of the infant. 
And if tenant in tail to his heirs females makes a feoffment, 
and dies within age, having a ſon and a daughter, the ſon 
ſhall not enter any more than the daughter; and ſo if tt 
was in borough-Engliſh, the youngeſt ſon ſhould have a 
writ of error, becauſe the right goes to him with the land, 
but not the infancy of the perſon. And if tenant in tail 


makes a feoffment within age, and afterwards is attainted 


of felony, his iſſue ſhall not enter, for he is privy in eſtate 

by the ſtatute de dons, but he is diſabled in blood to take 

advantage of the infancy, becauſe the infant has no heir. 
293. A man has common. without number in tail granted 


to him out of two acres, and he purchaſes the one acre, and 


has iſſue, and dies, ſo that the common and the one acre 
deſcend to the ſame iſſue, if the common ſhall be revived 
in the other acre is the queſtion. If the iſſue had recovered 
one acre againſt the grantor upon title before the grant, 
then the common ſhould have remained in the other for the 


-whole, for there was but one rightly charged at the begin- 


ning. But upon the deſcent there can be no apportionment 
without queſtion, for either it is gone and ſuſpended for the 
whole, or revived in the reſidue for the whole, for common 
without number is a thing entire which cannot be ſevered. 
But if it was common certain, as for 10 cattle, then upon 
the deſcent it might well be apportioned, becauſe that is 


apportionahle as rent is, otherwiſe it is of a thing incertain 


which cannot be apportioned. And if one has eſtovers in 
certain in 10 acres of wood, and 5 of the acres deſcend to 
him, now it ſeems againſt reaſon that he ſhould have the 
whole eſtovers in the 5 acres, for then perhaps they would 
not be ſufficient to ſupply his eſtovers, and ſo the grantor 
would have nothing for his eſtovers. So in the principal 


caſe, but yet foraſmuch as each acre was charged, &c. and 


part remains, in which, before the deſcent and the pur- 
chaſe, he had common without number, it ſeems againſt 
reaſon that the act of the tenant in fail or of the law ſhould 
diſcharge the reſidue; but if part of the land was in the 
hands of the king, the whole ſhould be diſcharged for the 
time, as it ſeems by 29 A, pl. 10. Further, ſome think 
that inaſmuch as the common is in tail, it alters the caſe, 
for if T have a rent charge in tail, and part of the land de- 

| Kerk | 1 a | | icends, 
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ends to me, it canmat he apportioned, if it was not to en · 
qure for the whole 8 here it is only ſuſpended inthe 
land deſcended, for if he aliens it, the rent ſhall he revived 

to tho iſſue out af that acre, wherefore upon a ſuſpenßon 
there can be uo apportionment. Lide ag Af pl, 21. 
294. A man dies ſrizee of an aere of land in borongh- 
English in tail, having three ſons, the youngeſt enters, and 
teaſes to the ſecond for years, wha. makes a fcoſſment with 
warranty, and dies without iſſue, the youngeſt dies without 


iſſue, the eldeſt brings, a, formedon,, if he ſhall be barred by 


the warranty is the queſtion, It ſeems that although the 
warranty „ to the eldeſt, where it was a diſſcizin to 
the youngeſt, yet when the right of the land comes ta him, 
he hall ſay that the warranty cammenced by diſſeizin, be- 
cauſe now he is pri vy to the, warranty and to the eſtate. For 
if the father, being ſeized in fee, makes a leaſe far years to 

| the grandfather, who makes a. feoffment with warranty, 
and dies, and the father dies, this warranty fhall be no bar 
to the ſon, becauſe it commenced by diſſeizin; to him whole 
heir he is now. And if a man has iſſue tuo ſons, and the 
youngeſt leaſes fon years to the father, who digs after a 
feolfment with warranty, and afterwards the eldeſt fan, dies 
without iſſue, and the warranty deſcends. to. the. youngeſt, 
this ſhall. be no. bar, becauſe it commenced, by diſſeizin. 
And although the land does nat come immediately.ta him 
upon whom the warranty deſcends, (as it was in the principal 
caſe). or although the warranty does not immediatly deſceud 
upon the tenant of the land as heir to him wha. made; the 
warranty, yet it is all one warranty which commences. by 
diſſeizin, and in all caſes where the warranty, 'cammences 
by difſerzin,. and at the ſame time a wrong is done to him 
upon whom the warranty: afterwards deſcends, although this 
wrong. was nat a diſſcizin to. him, yet; it is, as, ta him, 2 
warranty which cammences by diſſcizia, As if a collateral 
anceſtor of the dongr diſſeizes the done, ta the intent to 
maks a feaffment with warranty, and accordingly docs ſo, 
and the warranty deſcends upon the donor, and afterwards 
the, tenant in tail dies withaut iſſue, in a farmedon. in rever- 
ter the warranty ſhall he no, bar, hecauſe it commenced, by 
diffeizia. to the tenant, in tail, at which time a wrong was 
.dang to bim in tevetſion, and therefore he (hall ſay. that the 
warranty commenced by diſſeizin, which {ce 31, Hd 3 Fus. 


Garranty 28. And if the father, being leſſee for years of 


the leaſe al the ſon, aliens with warranty, and dies, the 
ſon, ſhall. not be vauębed by this warranty, no more; than 
re hutt, Vide tamen 50 Ed. 3.12. But it a * 4 
| eotment 
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ſeolfwent with wary: which: is. a diſſeizin to a Granger, 


and dies, the heir of the feoffor (if he hay not tho right, of 
dhe lend deſcended to him afterwards), ſhall be vouched for 
dis warranty clearly, whereforc, &. Then in the prin- 
cipal caſe if the eldeſt cannot ſay that the warranty com- 
menced by diſſeizin, yet it ſhall. be ſincal againſt him, for 


by poſſibility he might have made himſelf. beir to him that 


made the warranty, for the land may deſcend to the 


joungeſt heir, as well as it ſhall, do tò the youngeſt. ſon, 


to haye deſcended if the youngeſt ſon, had not been born. 
But ſome ſay that the reaſon of theſe two caſes is not the: 
00 . as to the father, it is intended that a, youngeſt ſor 


ime of the death, of his father, but the youngeſt brother on 
oungeſt unele is, preſumed; to he more able than the deoeaſ- 
1050 4 more capable of helping himſelf than the young- 
— It — that in dower the guardian in deed ſhall not 
lead detinue of the body of the heir, becauſe none ſhall 
each this but he whaſe title commences. when the dower 


and lo to the youngelt unele, for the reaſon. is all one, for 
the youngeſt brother ſhall be in as youngeſt, ſon to the com- 
mon anceſtor, and then it deſcends to him to whom it ought, 


i yorle advanced, + and for the moſt part within age at the 


1571 


ef, nmences ;; but the guardian in right may plead it. And 
in. be beir makes a feoffment, the feoffee ſhall not plead de- 
im ur of cvidences, for his title, in, the land, docs. not, com- 
nal oce with the title to dower, but is younger than it, And 
aud be heir be once poſſeſſed of the charters, or: the guardian 
the de heir, and, afterwards. the wife gets poſeſkon of 
. by charters, or of the body of the heir, detinue of 
aces m shall not be pleaded; in a, wrir of dower, for. thas 
bim . we the, Os Nr 17 Kad. 
1 + Tat, guardian in 1 1 \ 'cloaignment 
5 the, beit * ks againſt, him. 6 Elia, Douur 230, de- 


unt in fee of the land by. deſcent, and. of tha ſame. land 
derning which the demand is in. the,. writ, of dawer,, . 

. Han, infant be difſeized, and a deſcent is caſt dur: 
I tis nonage, and afterwards. he comes of full, age, and 
a the heir of the diſſeiaor dies before we entry mada by 
D, wall this. deſcent. take away his entry It ſeems that 
Wl not, for he who. laſt, died, ſeized bad ngt: poſſeſſion in 
ch but poſſeſſion, in Jay, only ; and although his- wife ſhali 
dawer, and. the land is. liable to a-ſtazute, yet to take 
| ſeized, for otherwiſe he ſhall be in immediately as heir 


ne of exidences. no. plea for any unleſs for the heir bang 


entry there ought, ta be a poſſeſſion in fee in him who 


land againſt him, but if the diſſeizee re-enters, the ſeigii- 


' ſeigniory was ſaſpended. But if the lord and a ftrang: 
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ts him who was laſt ſeized in deed, and he ſhall not rende 
in value this land by reaſon of any a warranty made b him 


vrho had the poſſeſſion in law, as 24 Ed 3. 47. is 80 if 


the grandfather be a diſſeizor, who dies ſeized within the 
year after continual claim made, and after the year and he. 


fote entry the father dies, and the fon enters, the diſſcize: 


may enter upon him. Quære, for others are of a contrar 
11 ͤ rn 

297. If the lord difſ-izes the tenant, and is diſſeized, he 
cannot diſtrain for his ſeigniory, becauſe he has title in the 


ory ſhall be revived, for now the ſcigniory and tenancy we 
lawfully disjoincd, but if the diſſeize: releaſes to the di. 
ſeizor of the lord, the ſeigniory is extinct, becauſe this dex 
not countervail an entry and feoffment, with reſpect to the 
lord, but it extinguiſhes the right of the lotd to the land 
in which right to the land the right which he had to th 


| 
diſſeize the tenant, and the tenant releaſes to the ſtrang | 
the ſeigniory is revived, becauſe there the releaſe enurest ? 
an entry and feoffment, with reſpect to the lord, and tl 
lord has not the right to the land; fo if the lord defi |, 
and the other has it by ſurvivorſhip. But if the lord diſſe" . 
the tenant, and is diſſeized by two, and the diſſeizee rele . 
to one of them, guere. „ Ka 
298. If A. gives to B. 20 acres in exchange for 10 20 ti 
each acre of equal value, and B being impleaded vor fo 
A. and loſes 10 acres of the ſaid 20, and recovers in v By 
he ſhall have back again all the 10 acres which he ge; 


A. and he ſhall retain the other 10 acres for the folly a 
without warranty. So if the eldeſt parcener has two 20 fon 
and the youngeſt but one acre, and the eldeſt loſes on: BY and 
the acres which ſhe has, ſhe ſhall have the whole acre ol end 
youngeſt, by reaſon of the folly of the youngeſt ; Cu eau 
Littleton, who ſays that ſhe ſhall enter with the other, I and 
compel her to make partition de novo. © 
299. The lord has the wardſhip of the meſne, and en 
into the tenancy for mortmain, if the ward ſhall be o 
ward-? for he does not enter in reſpeA of the ſeignio, 
in reſpe& of the meſnalty. Yet many think «hat he 
have the fee, becauſe the ſtatute is, quod retinebit in, 
and then the ſeigniory and meſnalty alſo ſhall be determ 
and conſequently he ſhall be out of ward. 
3000. Tne conuſor of a ſtatute-merchant is in execnl 
ad] his land alſo, the conuſce releaſes to him all his d 
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and afterwaids:the-conuſor is let at large by the gaoler, if 


the gaoler ſhall be charged for this eſcape!? It ſeems. that the 
exccution is. diſchargeable by this releaſc, becauſe, until the 


profits are entirely levied, the debt remains in eſſ, other- 


wiſe the execution ſhould not remain, as the heir continues 
in ward until he is able to do the ſervices, but if the ſeigni - 
ory be releaſed to the tenant, now he ſhall be out of ward 


for the body and land, and if a man leaſes for years, upon 


condition to retain for all that is in arrear, there alſo if the 


rent be in arrear, the pledge is gone, ſee 30 Ed. 3. J. that 
he ſhall have the duty over and above the profits. Then as 


tothe principal matter, although the execution be by this re- 


leaſe diſchargeable by the party by ſcire facias ad cognoſcendum - 


finem vel audiendum querelam, yet before it is diſcharged in 
deed, he ſhall be adjudged in execution, for which reaſon 
the gadler cannot ſay but that he is in execution. And 
therefore if an obligation be delivered en owe! main to J. who 
breaks the ſeal, in detinue if he does not plead a releaſe to 
the obligor, he ſhall be at great miſchief. Vide tamen 
9 H. 6. 19. b. Per Paftan, the keeper ſhall not plead a re+ 


leaſe made to him that eſcapes. - + 


301. If the lard pf a villain gives land by fine to the vil- 
lain, which is land in ancient demeſn, and the lord of an- 


cient demeſn reverſes the fine by diſceit, ſome think that 


the manumiſſion is deftroyed, hecauſe it does not appear of 
record ; otherwiſe it is if he enfeoffs his villain uporrcondi- 
tion, and enters for the breach of it. And if a villain con- 


feſſes an action brought by baron and feme, this is no ma- 


numiffon againſt the feme, becauſe it is hut a manumiſſion 


in law, upon which ſhe ſhall not be examine. 

+ 302. If a man makes a leaſe for life, rendering the 
four firſt years a roſc, and afterwards an annual reat-of 205. 
and the leſſor grants the rent of 204. to commence after the 
end of the four years, it ſeems that this is a void grant, be- 


cauſe the rent of the roſe and the 2-5: is all (a) one rent, 


[+58] 


ind then if the grant was good, the grantor would” have a (h. Pow 154 
term in the roſe for four years, where before it was a free- f. 126 


bold; and it is ke the caſe (C) where a man has a rent in 


ee, and grants. it after. four years, this is a void grant, (5) S. P. Plowd. 


a 
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take a moiety, and quære how the huſband' and wife ſhall 

take, viz. jointly, or ſeverally, or how much ſeverally. - - 

304. If A. deviſes. 20s. annually to B. for 20 years, and 
dies, it ſeems that the deviſee has no remedy for it, becauſe 

it is not iſſuing out of any land, for he cannot take it as a 

legacy and a ſum in groſs, and an annuity will not lie for 

it againſt the executors, although they have aſfets, becauſe 

their perſon ſhall not be charged where the teſtator was never 

charged, any more than the heir ſhal} be charged upon 2 

(% Litt. f. 734. warranty (e) by deviſe. FT 
Ante . 36. 305. If a man covenants for money and marriage to 
8. P. Plowd. ſtand ſeized to the uſe of huſband and wife in tail, and the 


Mynnxel's caſe deed is not inrolled, yet the uſe fhall riſe, becauſe it is not 


+ ny only a bargain and ſale, otherwiſe it is if money be the 
1 conſideration. And if one covenants with me to ſtand 
ſeized to the uſe of my daughter after marriage, and I before 
the time, &c. releaſe all covenants, yet if the marriage is 
had, the uſe is changed, for it is not ſuch a thing or cove- 
nant upon which a writ of covenant lies, nor ſhall the uſe be 
performed in refpect of the continuance of the covenant, 
for if, after the covenant, he with whom the covenant was 
made be attainted of felony and executed, yet upon the mar- 
riage the uſe and poſſeſſion ſhall be changed ; and if the co- 
venant was, that he and all thoſe who were ſeized of the 
land fhall be ſeized to the uſe, and before the marriage he 
bargains the land by deed inrolled for money to one who has 
notice of the uſe, and then the marriage is had, the uſe 
| ſhall riſe well enough out of the poſſeſſion, and yet if he 
had been feized of the land to uſe, the uſe ſhould have been 
extinguiſhed thereby, but yet the title of the uſe ſhall not 
be extinguiſhed, but ſhall commence, becauſe the land is 
() S. P. bed charged withthe agreement real, (4) as in caſe of a leaſe for 
Plowd. 486. life with condition to encreaſe, and afterwards the leſſor is 
8 Co. 76.2. attainted, and then the condition is performed, the eſtate 
Vin. Abr. tit. (hall be enlarged. So there is 2 great diverſity between 2 


Condition T. 


pl. 26. in mar · confidence in perſon, and a truſt in the land paramount. 
gin. T. d pl. 4. 306. If the tenant enfeoffs the villain of the lord and 2 
in margin. ſtranger upon colluſion, the queſtion is how the lord can 


come at the ward without damage, for if he brings a writ of 


ward, the villain ſhall be manumiſed, and if he enters up- 
on the villain, he annuls the collufion for ever, and ſhall 
retain the land, but then he ſhall be tenant in common with 
the other, and ſo he ſhall have no writ of ward for the other 
moiety. - | % Een] r n | 
4:4 — Lord, meſne, and tenant by equality of ſervices, 
the tenant forejudges the meſne, the lord dies, having baſ. 


tard 


r og DET 3 
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tard eigne and mulier puiſne, tlie baſtard has iſſue, and dies 


ſeized after having intetmatried with the tenant, the wife 


dies, the mefne reverſes the forejudger by error, the queſtion 


is, if the mulzer ſhall have the rent of the ſeigniory. It 
ſeems that the maxim holds place of rent as well as of land, 
as it is held 14 Ed. 2. Fitz. Ba/tardy 26. and it ſeems that 
although the rent was ſuſpended by the marriage, yet the 
maxim holds place, for there was a dying ſeized of the rent 
without interruption. For if a man has a rent in fee, and 
becomes tenant by the curteſy of the land, and dies, his 
heir ſhall have a mortdance/Fr of the rent, which he ſhould 
not have had, if his anceſtor had not died ſeiaed So if an 


aſſize be brought againſt t he pernor of rent, and afterwards the 


plaintiff is non-ſuited, the diſſeizee of the rent is driven to 
his action for the rent, (viz where firſt the pernor has an 


eſtate for life in the tenancy) becauſe the dying ſeized took 


away his entry. Then as to the other point, the writ of 
error does not lie, becauſe the right of the meſnalty is ex- 


tinct by the unity of the poſſeſſion of the ſeigniory in the iſſue 


of the baſtard, as in 5 H. J. 31. b. upon a releaſe made by 


— 


2308. Three ſiſters make partition, the eldeſt has one 


the lord to the tenant after the forejudger, a writ of error 
cannot revive the meſnalty. EE N 


acre in fee, the ſecond has another acre in fee, and the 


youngeſt has an acre in tail, all being of full age, the eldeſt 
dies, her iſſue enters upon the youngeſt, as ſhe may, it 
ſeems that the ſecond may alſo enter, and the whole parti- 
tion is defeated, for when the youngeſt is ouſted, the ſecond 
ſhall have part of that to which the iſſue of the eldeſt is re- 
mitted, as ſhe ſhould have had if ſhe had recovered in a 


formedon ; and if the ſecond does not enter, it will be a 


miſchief to her, for ſhe cannot have aid becauſe the other 
holds pro indiviſo. As if two jointenants, the one within 
age, the other of full age, make exchange, and after exe- 
cution the infant re- enters, the whole exchange is avoided, 
for when it is annulled againſt one, it is annulled againſt 


all, otherwiſe it is when it is annulled for parcel of the land 


not being entire, as it is agreed 14 Ed. 4. 3. and it is not 
all one perſon. | 1 8885 8 
3009. If a man diſſeizes tenant for life to the uſe of him 
in reverſion, and he agrees to the diſſeizin, the queſtion is, 
if he ſhall have a new fee, or the ancient one, for now 
he is a diſſeizor (e) ab initio, and if he had been the imme- 
diate difſeizor, he had only gained a freehold by wrong, but 
now he agrees to that whick the other has done, and this 
makes him to have the fee by wrong. 


0% See Plowd. 
a -@ 


N n 2 310. If 
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grantee for years and to the tenant of the land, and to their 
heirs, guære bow this releaſe ſhall enure ? But if the re- 
leaſe had been to them without more ſaying, it ſeems clear- 
ly that the eſtate for years and the whole Feri, had been 
extinct, for although it enlarges his eſtate for lite, and no 
more, yet without the word { beirs the whole reverſion is 


1 [+ 59] 1310. If he in reverſion of the ſeigniory releaſes to his 


extinct, and conſequently the eſtate for years, quad nagatur 


8 H. 6. 24. But if it had been of rent-charge, and the re- 
| leaſe had been to them, the grantee ſhould have taken the 
whole for his life, becauſe it ismearer to him, and the other 
the fee, and ſo it ſhould have enured to both. SED 
311. Leſſee for 20 years leaſes for 10 years, rendering 
rent, and afterwards makes a leaſe to the fame leſſee for 10 
years, to commence after his firſt eſtate ended, it ſeems 
that the firſt leſſee ſhall have, during the firſt 10 years, the 
rent reſerved, as a rent - ſervice, and ſhall diſtrain for it, for 
the laſt 10 years are not out of the firſt leſſee, nor ſhall 
they be diveſted out of him and veſted in the other until 


the commencement of the term, and in the mean time he 


C(«/Litt. £.459. has but a right or title to the term. (a) And therefore Lit 


Plowd-473(©)» teten ſays that a releaſe to the termor before entry is void, 


| books there becauſe he has not poſſeſſion, but only a right, and this 
cited in che word (only) is excluſive, and proves that he has not the 


margin. chattle in him, (5) And in 4 HF. 7. 10, it is agreed that 
(s. P. Ante the leſſee cannot ſurrender before entry, and Keble ſaid that 
f. 122. he has not the eſtate, hut a right to the term, which none 
contradicted; and in 22 Ed. 4. 36, Suliard, Neal, and Brion 

held the furrender void, becauſe nothing was in him at the 

time of the ſurrender, which proves that the term is not out 

of the leſſor before entry. And therefore in the firſt caſe 

the laſt 10 years were never out of the firſt leſſee, nor veſl- 

ed in the ſecond, and then it follows that he cannat ſurren- 

der to the firſt leſſor, wiz. to him who has the fee, and 2 

releaſe made to the ſame leſſor during the firſt 10 years i 

void for want of intereſt and privity. And if a difſeizor 

makes a leaſe for 10 years to commence at Michae/mas, be- 

fore which the diſſeizee confirms his eſtate, and afterwards 


(0) Plowd.1 42. enters, the leaſe is avoided. (c) And although the lefſec for 


(k). 423 (f)- years may forfeit or grant the term before it is in him, yet 
Ra this does not prove that the eſtate is in him, for ſometimes 
there cited in à man may grant a right and title real, as if a man bas 
the margin. rent-charge for 20 years with a penalty, as in 39 H. 6. 35: 
. with warranty annexed to the land, he may grant it over, 
and it is a diſtinct thing. And if a leaſe be made 2 

| | ; remain 
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.remainder for years, remainder to the firſt leſſee in fee, he 
in remainder: may ſurrender to him, and yet he has nothing 
in poſſeſſion, So if a leaſe is make for years, remainder 
for years, and the fee deſcends to the firſt termor, he in tre- 
mainder may ſurrender. | : pH Oak 

312. A. makes a gift in tail to B. who makes a gift in 
tail to C. who makes a feoffment in fee, and dies without 
- iſſue, it ſeems that the iſſue of B. may enter, for nothing 
was a diſcontinuance to the iſſue of B. but the livery of B. 
whereby the reverſion of the donor was diſcontinued, but 
when C. dies without iſſue, now the livery is determined, 
and therefore the diſcontinuance is purged, and the feoff- 
ment of C. who is a ſtranger to the Beda, cannot diſcon- 
tinue it, eſpecially when there was but a right of the tail 
diſcontinued by the livery of B. and a right cannot be diſ- 
continued by * ering guod nota. N 

313. Huſband has land for life, remainder to the wife 
for life, remainder to the heirs of the body of the huſband, 
the queſtion was, how the huſband might diſcontinue this 
eſtate-tail, without barring the tail; and the device was, 
that the huſband and wife ſhould make a leaſe to A. for the 
life of the huſband and wife, and of the ſurvivor of them, 
which A. ſhould grant his eſtate to the huſband, and then 
he ſhould make a feoffment, which would prove a diſcontinu- 
ance. For upon the grant of the huſband and wife A. ſhall 
have two eſtates, wiz. firſt for the life of the huſband, and 
then for the life of the wife, ſo that if he recovers in aſſize 
during the life of the huſband, who dies, he ſhall not have 
a te- diſſeizin during the life of the wife, becauſe it is ano- 
ther eſtate, and the execution of the firſt eſtate is not an 
execution of the ſecond, but he may have again a /cire 
facias to execute the ſecond eſtate, Then, if the law be ſo, 
when both the eſtates come to the huſhand, the latter is ex- 
una, for when he hath it for his own life, he cannot have 
2 remainder over for the life of another, becauſe the firſt 
eſtate is the greater, and conſequently when he is tenant for 
his at life, 37 to 4 o 3 1 is tenant 
in tail preſently ( Aſumptio falſa ), and ſo may diſcontinue 
dy feoffment. led bo fern: in tail be Agents, 
becauſe by the grant of the fee it paſſed as an eſtate deter- 
minable upon their two hves, and foraſmuch as they could 
not lawfully grant any ſuch eſtate, the remainder ſhall be 
hereby . and thereby they ſhall have the fee now; 
Pen that cannot endure longer than the eſtate which was 
be cauſe'of it, and when the huſband purchaſed the eſtate, 

then 


- 
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then was that extinct, and ſo the huſband was tenant in 
tail. Quære tamen, ſeeing that the wife was in"remainder 
alſo, but if the eſtate of the wife had been for the life of the 
huſband; remainder for the life of the wife, then the matter 
had been clear. | 33 0 
314. A. bargains and ſells land to B. by indemure, and 
afterwards both of them grant a rent- charge to C. and then 
the indenture is inrolled, it ſeems that the rent is gone, for 
it was the grant of A. and the inrollment has relation to the 
delivery, which avoids the grant, notwithſtanding the con- 
firmation of the other, who had nothing at the time of the 
grant and confirmation. | Mot: ; 
315. Tenant for®life and he in reverſion grant a rent- 
charge, the prantee releaſes all his right to the reverſioner, t 
(4) — 4 the queſtion is, if the rent ſhall be extint (4d) And if two g 
ſer the books tenants in common or ſeveral tenants grant a rent of 207. be 
there cited in to A, this ſhall be a ſeveral grant of 20s. by each of them, 
dhe margin. and therefore by a releaſe to the one the rent ſhall not be 
extin& as to the other. And ſo ſome think it ſhall be in the 
| principal caſe, for, their eſtates being ſeveral, the grant 
[ +60 ] + ſhall enure ſeverally, and then the releaſe of the grantee 
to him in reverſion ſhall not extinguiſh the rent of him in 
poſſeſſion, becauſe the poſſeſſion is not charged with the 
rent releaſed. And if it ſhould be taken as the grant of the 
tenant for life, and the confirmation of him in reverſion, 
yet it ſeems that the releaſe to the reverſioner ſhall not extin- 
guiſh the rent, as to him in poſſeſſion, becauſe although he 
purchaſes the reverſion, he ſhall have the rent during the life 
of the tenant for life. And if they be ſeveral grants, arc 
leaſe to the tenant for life will not extinguiſh the rent iſſuing 
out of the reverſion,” becaufe as to that charge the tenant 
needs not'toattorn. * eee . 
316. If there are two iſſues of coparceners, or heirs in 
velkind, and one of them has a wife, and dies without 
iſſue, and the other endows the widow of the third part of 
the moicty, and afterwards re-infeoffs her of all the reſidue 
in fee, and ſhe takes a ſecond huſband, who makes a leak 
8 according to the ſtatute of 32 H. 8. and afterwards the 
other parcener ieleaſes to the wife, and the huſband dies 
ſhe ſhall be bound for two parts of the whole land divided 
into fix parts, and for the reſidue ſhe ſhall avoid: the leaſe. 
For when the wife was endowed, yet a" precipe ſhould have 
been maintenahle againſt the tenant in dower, and the be 
of the huſband ( if he had had iſſue), and the other parcene” 
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as in 9 Ed. 4. pr, mr tenant | by the curteſy and the 
other parcener, and N 

dower, ſo in 21 £4. 3. a ſcire ſacias brought againſt tenant 
by the curteſy and the other parcener was held maintena- 
ble. Then it ſeems that the other could not enfeoff the 


* 


tenant by the curteſy, no more could ſnhe the tenant in 


dower, in reſpect of the unity of the eſtate as to her moiety, 


but ſhe might releaſe, and that for the whole moiety, al- 


though ſhe had not the whole. As if the one parcener has 
iſſue 20 daughters, and dies, the other may releaſe her en- 
tire part to each of them. But if there are two jointenants 
of 20 acres, and the one makes a feoffment of all his part 
in 18 acres, there perhaps the other cannot releaſe all his 


right in the 18 acres, but only in the two acres. But if 


huſband and wife and a ſtranger are jointenants, the ſtran- 
ger may releaſe all his right to the wife only, and it ſhall 
enure accordingly. Then further, it ſeems that, as to the 
beir of the huſband, for the two parts ſhe is tenant; in com- 
mon, although ſhe continues in parcenary with the other 
as to the moiety of the other, for that is divided, becauſe 
the has the freehold only, and the other the reverſion of 
the third part of the moiety, and the two parts of this 
moiety are as it were ſevered. in the right of that part. 
Quære tamen if ſeveral actions ſhall he brought againſt the 


huſband, as there ſhould if the huſband had been tenant in 


common with the other, bunt e, none HG 
317. A gives White-Acre and Black-Acre, to B. and C. 
viz. the one acre in fee, the other in tail, B. aliens White- 
Acre in fee, C. aliens Black- Acre in fee, they die, the queſ- 
tion is, what remedy their iſſue has. It ſeems that the iſſue 
of B. ſhall have a formeden for the moiĩety of Blatk-Acre, and 
the iſfue of C. ſhall have an entry in the quibus for the 
moiety of Mbite- Acre, and a formedon for the moiety of 
Blaci-Acre. For, firſt, the one acre ought to be entirely in 
fec, and the other entirely in tail, and not by moieties of 
each acre, becauſe the one acre. was given in tail, the other 
in fee. Then the feoffment of B. was an election for both 
to have a fee in Mbite- Acre, as if a rent- charge be granted 
to two, and the one diſtrains and avows for himſelf, and 
makes cognizance for his companion, this is a peremptory 
election tor both never to have an annuity, altho' he ſur- 
vives, ſo here. Then the feoffment of B. was a diſſeizin to 
C. for the one moiety, whereof an entry in the guibus is 


given to the iſſue, and conſequently the entire tail is in 


Black-Acre, whereof the feoffment of C. for the one moiety 


y the ſame: reaſon againſt, tenant in 
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ng a difſeizin to B. the iſſue can have no action a 
but a for medbn. Others think that the election of the 

one For the inheritance is not peremptoty to the other, as it 
ſhall be for chattles, as if I give one of my horſes to two, 
and one of them makes election, this is peremptory to the 
318. If land is given to A. and to bis heirs males, &.. 
as long as he has iſſue female of his body, and A. dies, 
leaving iſfue 4 female, his wife is endoewed, and afterwards 
the daughter of A. dies without iſſue, the wife ſhall loſe her 
dower, for there is a diverſity between 'a condition in deed 
and a condition in law, for if tenant in tail dies without iſ- 
ſuc, his wife ſhall have dower, becauſe this is à condition 
in law by which the eſtate is ended; but here it is a condi- 
tion in deed, for if the gift had been made upon condition 
that if A. had died without iſſue male, &c.. it had been a 
clear caſe that the wife ſhould have loft her dower, and when 
he fays, © as long as he has iſſue female, this is all one 
ſentence, and pronounced in divers parts. But if land be 
given to A. in tail, upon condition that if he dies without 
ſuc the donor ſhall re-enter, there the wife of A. ſhall not 
loſe. her dower, for the condition does not take effect until 
the eſtate is firſt determined by the condition in law, upon 
which determination ſhe is dowable 727 
319. If a man has land by deſcent on the part of the mo- 
ther, and makes a feoffment to his father in fee, upon con- 
dition to be performed on the part of him or his heirs, and 
the father dies, ſo that the land deſcends to him in fee, nov 
the condition is extinct, altho' he dies without iſſue, be- 
cauſe althe' he had the land on the part of the mother, yet 
the condition, being a new thing, goes to the heirs on the 
part of the father, as in caſe of a feoffment of land in bo- 
fough-Engliſh in fee upon condition, the eldeft ſon ſhall 
enter for the condition broken, as the heir male ſhall do 
upon a condition to the female. And foraſmuch as the con- 
dition in the firſt caſe is now deſcendible to the heirs on 
the part of the father, and they have not the land by de- 
ſcent, therefore this is an extinguiſhment of the condition. 
But on the othet hand, if land deſcends to the ſon from his 
father, and he makes a feoffment thereof to his mother in 
fee upon condition, and the mother dies, and afterwards 
the ſon dies without iſſue, the heir on the part of the father 
ſhall-perform the condition, and the heir on the part of = 
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mother ſhall 4 have the land in the mean time, as if a man 4161 Þ 
has a ſeigniory on the part of his father, and a tenancy on : 


the part of his mother, and dies without iſſue, the ſeigniory 


| ſhall go one way, and the tenancy another, and if the con- 


dition had been broken in the life of the mother, it had 
been all one, via. the heir on the part of the father might 
have entered, for the ſon is not remiited by the deſcent. 
The caſe was, that after ſuch entry the ſon granted a rent- 
charge, and died without iſſue, if the heir on the part of 


the father ſhould hold it diſcharged ? And it ſeems that he 


ſnall, by Catlin reader. „ 8 8 
1120. If land be given for life, upon condition that if the 
jeſfſee has no iſſue during his life, then it ſhail remain to 
J. 8. in fee, and he dies without iſſue, the remainder is 
void, for althoꝰ the remainder might commence upon con- 


dition, yet the condition ought to be performed in the life 


of the tenant for life, and that it could not be here. But if 


the condition was, that if he has ifſue during his life, that 
then it ſhould remain over, there the remainder ſhould be 


good, if he has iſſue, ſo there is a diverſity. See 7 H. 4. 6. 
a rent granted to one for the life of A. remainder to the right 
heirs of A. this cannot be during the life of A. and yet the 
remainder was awarded good, becauſe it veſted at the ſame 
inſtant when the firſt eſtate was determine. 
321. If tenant in tail is diſſeized,” and releaſes to the diſ- 
ſeizor. with warranty, and afterwards is attainted of felony, 


and has a charter of pardon, and dies, it ſeems that this is 


a diſcontinuance, for if he had purchaſed the land after his 
pardon, it ſhould have deſeended to his heir, which proves 
that the blood between him and his heir is not corrnpted, as 
it is between him and his anceſtor, and then inaſmuch as 


the warranty was in Y at the time of his death, there is no 


impediment to its deicending. But if tenant in tail, who 
has a warranty annexed to his eſtate, be attainted of felony, 
and executed, many think that his iſſue ſhall not inherit 
the voucher: for the warranty, altho? he has the land, for 
the warranty is out of the ſtatute de donis conditionalibus, 


which ſpeaks of lands and tenements given upon condition; With the o- 


* but Plotuden thinks otherwiſe, and that by the equity of ee 


the ſtatute this is preſerved as well as + charters, 21 H. 6. 2. Plowd. Mar- 
a. Per Markham. et 9 H. b. 60. b. Cott. as to charters. ' E caſe 2 (a). 


322. A man makes a feoffment to a feme-ſole, with a © 


letter of attorney to make livery of ſeizin, and afterwards Sed Contra 
the feoffor intermarries with the feoffte, and they are di- Ante ſ. 185. 
vorced, the queſtion is, if the attorney may make livery ; it 4s. P. Plowd. 
1s countermanded. | | Manxel's calc 


323. Tenant (e). 


) 
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323. Tenant for life with remainder/oyer in ſee makes a 


gift in tail, remainder in fee, he who had the firſt remain- 
der releaſes all his right to the donce in tail, not ſaying and 


ro his heirs, and afterwards grants a rent- charge to a ſtran- 
ger out of the remainder. in fee, and dies, the donee dies 


wit hout iſſue, the heir of him in remainder enters, if he 
ſhall hold it charged is the queſtion, for if he be remitted to 


the ancient right, then the land is diſcharged againſt him. 


And ſome think that the releaſe cannot give to the releaſee 


the right in fee which the releaſor had, for then in a man- 


ner he might releaſe to himſelf ; and if the releaſe enures 
but as a confirmation, then without queſtion the heir ſhall 
be remitted, and ſhall hold it diſcharged. But if the re- 
mainder had been limited in tail to him who had the firſt 
remainder in fee, remainder over in fee, then the releaſe 
ſhould have enured to the firſt eſtate - tail, and to the fee, 


and then if the laſt fee be forfeited, the mean remainder it 


eſtabliſned, and ſo the releaſe enures to himſelf. But as to 
the other point which may be moved, viz. if the remainder 
be good to him who had the remainder before, ſeeing that 
it is out of him and in him all at one inſtant, it is good 
enough without queſt ian 5 
324. If a man leaſes two acres for years, rendring rent, 
upon condit ion performable hy the leſſee to have fee in one 
acre, not naming in which acre, and he makes livery in 
both, as he ought, and afterwards the leſſee performs the 
condition, the queſt ion is, what rent the leſſor ſhall have, 
for it is conſiderable Whether it ſhall be apportioned, ſeeing 
that part of the reverſion, to which the rent is united, 1s 
now in the leſſee by an act which hath relation, ſo that it 
may now he ſaid that no rent was ever reſerved for that 
acre, but for the other acre only, which ſeems to be of the 
ſame. effect as if the gift had been of two acres, the one in 
fee, the other for years, rendring rent, in which caſe the 
rent ſnall be only of the one acre, becauſe. he may diſtrain 
ol common right, and out of the other are there is no fe- 
medy hut after ſeizin... Alſo in the firſt caſe if the leſſor 
will diſtrain in the one acre, the leſſee may take his electi- 
on, and ſay that he has a fee jn it, and ſo exclude the lef- 
for. But if the leſſor had appointed the acre in certain, then 
the matter in queſtion ſhou}d only have been upon the firſt 
e, aft 00g arts 
325. If one diſſeizes another to the uſe of J. S. and the 
diſſeizee releaſes to the diſſeizor, yet J. S. may agree to the 
diſſeizin, for the title is not taken away by the releaſe, any 
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more than a condition ſhould be, or a rent-charge granted by 
him, or if he had covenanted to be ſeized to a uſe executo- 
ry upon marriage, ſuch uſe ſhould not have been taken away 


by the releaſe. But if there had been two diſſeizors to the 


ule of J. S. and the diſſeizee had releaſed to one of them, 
this had taken away the whole title to the uſe, cauſa patet. 
So if tenant for life releaſes to his difſeizor, this does not 
reſtore the reverſion, but if he releaſes to one of the diſ- 
ſeizors, it is Otherwiſe.” | TIT tk at; 

326. The ſon leaſes to the father for life, who leaſes to A. 


* 


for life, remainder in fee to the ſon, the ſon grants a rent · 


charge out of the remainder, and then releaſes all his right 
in the land to A. and his heirs, the father and A. die, the 
queſtion is, if his iſſue ſhall hold it charged. Firſt, it ſeems 
clearly that the rightful: fee is diveſted, and the wrongful 
fee veſted, in the ſon all at one inſtant. As if tenant in 
tall leaſes for life, the inheritance of the tail is diveſted, and 


the fee-ſimple veſted, all at one inſtant. So if the huſband 


makes a leaſe for life of the land of the wife, the fee,, which 
the huſband had in right of his wife, is diveſted, and the 
new fee in himſelf in his own right is veſted, at the ſame 
times So is it in the principal caſe, + Then when the 
rent was granted out of the reverſion, it was all one as if it 
had been granted out of the remainder, .becauſe the rever- 
ſion and remainder are but one thing in ſubſtance, viz. 


terra revertens, and when the. ſon releaſed his right to A. 


and his heirs, this did not enure as an entry and feoffment, 
becauſe A. was in by title without diſſeizin, and then that 
did not give him the remainder as if he had releaſed to him 
all his eſtate in the land, or as if he had releaſed all his 
right, habendum the land in fee, for there the fee paſſes, but 
here he hath both a right and eſtate, and then a releaſe of 
the right ſhall not enure to the eſtate. Further, ſome think 
that the right in fee could not merge in the eſtate for life, 
and in the remainder it could not merge, for then he re- 
leaſed in fact to himſelf. But if a woman diſſeizoreſs leaſes 
for life, and afterwards marries with the diſſeizee, who re- 
leaſes in fee to the tenant for life, there it ſeems that the 


ſee merges in auter droit, for the benefit of the eſtate in 


| fee," in the reverſion. Then, if the releaſe does not perfect 


the remainder, does the grant of the rent, which is an aſ- 
ſent of the remainder, ſo inſeparably conjoin the remain- 
der, and the rent, and the right, that the right ſhall he 
merged in the eſtate for the preſervation of the rent? And 
it ſcems-that it does not, for if the diſſeizee takes an eſtate 
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in fee from him. ho has the land by deſcent, he agrees to 


it, and yet if he dies ſeized, his heir ſhall be remitted, and 
ſo the rent-charge avoided. But ſome think that inaſmuch 
as by the grant of the refit-charge he has agreed to the 
remainder, and ſo to the livety, he can never enter upon 
the tenant for life; nor do any wrong to him, and then 


|  thereleaſe gives the remainder, and ſo the land is charged. 


327. If the tenant holds of the lord as of his manor of 


Dale by fealty and 20s. and the lord leafes the manor for 


years, rendering 40s. with attornment, and afterwards the 
leſſor releaſes all his right to the tenant, the queſtion is, if 
the rent of 4os, ſhall be apportioned. For firſt it ſeems 
that by the releaſe the tenant is diſcharged of 208. as well 
againſt the leflee as againſt the leſſor, becauſe now the 
tenant holds of the lord paramount, ergo he does not hold 
of the leſſee, for he cannot enter and hold one and the ſame 
land of two ſeveral lords. Alſo it ſeems that the rent of 
40. was payable as well for the ſervices as for the demeſns, 
although no diſtreſs could be taken in the demeſns for it, a 
in the caſe of 12 H. 13. of ſheep. But the laſt point is, 
inaſmuch as the 2:5. are loſt not by title paramount, but by 
an act of late time, and that by the leſſor, if now it ſhall be 
. apportioned or not? Sec the caſe of the dean of Windfer in 
nan aQtion of debt 21 H. 7. 6. 5. „ 
328. The Lord in gavelkind has iſſue two ſons, the 


tenant aliens in mortmain, the lord dies, the eldeſt ſon 


enters into both parts, firſt, it ſeems that the ſeigniory ſhall 
deſcend as the tenancy, and alſo that the title of entry ſhall 
deſcend within the'year. But it ſeems that when the land 
(admitting a licenſe had been obtained) is aliened in mort- 
main, now the cuſtom is extinct, and the land remains at 
the common law, and by the ſame reaſon the ſeigniory ſhall 
deſcend to the eldeft ſon ; and it is not like as if the aliens - 
tion hud been upon condition, or as if the corporation had 


been the diſſeizors of it, tor there upon the defeating of 


the eſtate, the cuſtom is revived, but here the eſtate is not 
defeafible, and therefore the cuſtom is extint. Further, 
it ſeems that the livery here is not diſproved, for if the 
alienees in mortmain had had a rent charge before, and the 
lord had entered; yet the rent had been extinct, otherwiſe 
upon a diſſeizin, and re- entry by the diſſeizee. And il 
tenant for lite aliens in fee to the grantee of rent in fee by 
his lefſor, and the leſſor enters for the forfeiture, the rent 
is revived, the diverſity is apparent. And in the firſt caſe 
the lord claims under, which proves that in that caſe the 

| | : alienation 
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alicnation is affirmed, and then it had extinguilked the 
| cuſtom, and ſo made the eldeſt ſon inheritable to the 

Ln, one jointenant leaſes his part for years, and a 
ſtranger enters, claiming the moiety of the other, who. 
waives the poſſeſſion, it ſeems that this is a diſſeizin to him, 
notwithſtanding that the termor continues in, becauſe they 
were tenants in common, and notwithſtanding that he in 
reverſion, who had a joint freehold with him, continues in 
poſſeſſion thereof by force of the poſſeſſion of the leſſee, 
But on the other hand, if the termor had waived the poſ- 
ſeſhon, and the other had continued in, it ſeems that he in 
reverſion could not have been out of poſſeſſion, becauſe his 
joint companion held himſelf in. 15 peby 

330. If the tenant vouches the eldeſt ſon as heir to the 
warranty, and the youngeſt as heir to the land in botough- 
Engliſh, and the eldeſt youches over, the queſtion is, how 
the recovery ſhall be againſt the vouchee, vis. if the eldeſt 
or the youngeſt ſhall have the recompence in value. For 
the youngeſt loſes the land, rendering in value to the whole, 
and if the eldeſt ſhould have the recompence, it would he 
very unreaſonable, becauſe he loſt nothing, for by the 
law the tenant ſhall never ſije execution in value agai 


r 


therefore he can not vouch: by reaſon of the warranty, and 
then to ſay that he ſhall recover in value by reaſon. of a war- 
ll wn which he is not privy, and which he cannot de- 

nign, would be very hard. Quære how the recovery in 


u. Whale ſhall be, and guære if an aRion of deht ſhall be main 
3 enable againſt the heir and his younger brother in borgugh- - 
- liſh, where the eldeſt has nothing by deſcent, as it ſhall 


de againſt the heir in gavelkind : And it ſeems that it hall 
In, for in gavelkind he may have a joint judgment againſt 

ll, and not aggin(t the eldeſt in the other caſe, becauſe he 
4 nothing whereof it may be levied, quod nota, i 

331. F a donee in tail to him and the heirs males of his 
ny, and for default of ſuch iſſue, to him and the heirs / 
s of his body, makes a leaſe for years, rendering 
and dies without iſſue male, and the female accepts 


a rent, ſhe ſhall be bound thereby, inaſmuch as the leaſe 
« derived aut af both the eſtates, and ſhe came by de- 


ſcent 


e 2 P. rag 
e NG b, a 
vouchee, until the demandant has ſued execution againſt 17. Co. 2 


him, and bere execution was never ſued againſt the eldeſt, 376. b. 1 0% 
for he has not the land by deſcent, and the youngeſt has ks. qa 
wt the warranty by deſcent, although he has the land, ang OO 


[16] 


ſhal 
233. If the tenant enfeoffs the lord to the uſe of J. 8. or 


; — 
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ſcent to the eſtate, Nc. But + if the heir male had made 

the leaſe, and had died without iſſue, the heir female could 

not have made it good by acceptance. „ 

332. If the one acre is given to the eldeſt daughter in 

frank- marriage, and the other in fee deſcends to the other 

daughter, viz. to the youngeſt, the queſtion is, how ſhe 
| deraign the warranty'for it, or if ſhe ſhall have aid. 


| 
if the lord of a manor enfeoffs the tenant of the - manor to | 
the uſe of J. S. in fee, the queſtion is, if the ſeigniory re- - 
mains. Note the cauſe. SEE e, : 0 
334. If a man leaſes for 40 years upon collateral. condi- t 

0 


tion, and the leſſee makes a leaſe for 20 years, and after- 


dieed of the condition, or a releaſe in law, viz. if he hal 
had the reverſion by grant. As if the iſſue in tail, who ha 


wards ſurrenders to the leſſor, ſome think that the condition 


is extinct for the reſidue, becauſe he has part of the eſtate by n 
his own act, ſo that if he re- enters, he ſhall not be in the be 
ſame plight as he was before, inaſmuch as he ſhall not avoid en 


the whole eſtate. For if the leſſee for 40 years had granted 
a rent- charge, now for the 20 years ſurrender'd, he ſhould 
never have avoided it. For if feoffee upon condition make; 
a leaſe for life, and afterwards'the feoffor releaſes the cond: 
tion to him in reverſion, the eſtate for life is diſcharged of 
the condition, and it ſeems to them to be all one, and tha 
the eſtate for life is diſcharged, whether it be a releaſe in 


a cauſe of formedon upon a diſcontinuance in' fee, accept 
from the diſcontinuee the reverſion upon an eftate for lik 
made by the diſcontinuee, now he ſhall not have a / mad 
for ſuch action is to recover the inheritance, and the tenar 


for life has not the inheritance, but the iſſue in tail bimſei for : 
has it by his own acceptance, and then inaſmuch as he cu ed a 
not recover the whole eſtate which was diſcontinued, M bad 
action is gone. - So ſhall it be of a condition, if he can ent 
| have the whole eſtate again; but ſome put a differeno i when 
between a condition and à right, as to this purpoſe. A the p; 
note, if the feoffee in fee upon condition leaſes for life, 331 
releaſe of the condition to the tenant for life extends to thi #bate: 
whole condition againſt the feoffee in fee, as it ſhall do of fl 'he . 
right, or a rent. And it ſeems elearly that if there N con 
feoffee of two acres upon condition, bs feoffor reli on is 
the condition in the one acre, this being collateral, it u cha 
remain in the other acre, as it ſhall he in cafe of a warra! ＋ 
ent 


annexed to two acres, which, tho' releaſed in the one, 


renal agd 
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remains in the other, for the condition is ſeveral for each 
acre as the right is, and therefore it ſhall remain in part of 
the land as the right ſhall do, notwithſtanding the releaſe. 
But if the condition be made by two, or to two, thete a te- 
leaſe made by the one or to the one ſhall extinguiſh the 
whole condition, as it ſhould a warranty. Bot if one has 
two acres, the one to him and heirs males, &c. the other 0 
him and his heirs females, &c-and he leaſes them for years, 
rendring rent upon condition, and dies, leaving a fon and 
a daughter, there the condition remains to the ſon for the 
one acre; and is extinguiſhed for the other acre; and if 
the leſſee for years rendring rent with re-entry ſurrenders the 
one acre, the condition remains for the other acre. | Nota. 

335- If A. leaſes for years to B. to commence at Michae!- 
mas, and before the day he enfeoffs B. in fee, and B. dies 
before the day, and his heir enters, the queſtion is, if the 
executor an” enter upon the heir. 1 8 B22, 2 FE 

335. Feoffee with warranty is diſſeized by the feoffor, 
who dies ſeized, the feoffee ouſts the iſſue, who brings a 
writ of right, and the miſe is joined upon the mere right, 
and the demandant is bar'd, the queſtion is, if the feoffee, 
being impleaded by a ſtranger, ſhall deraign the warranty 
againſt the iſſue. VER e e e ee 


337. There are two jointenants for life of two acres, und 
the land is confirmed to them in fee to uſe, viz. the one 


acre to the uſe of one, and the other acre to the uſe of an- 
other, in fee, now it ſeems that they are ſeveral tenants of 
the frechold of the ſeveral acres, for the frechold'is merged 
by the confirmation in fee to uſe, and is become according 

tothe uſe, as if it had been before the ſtatute of 27 H. 8. 
for at that time if tenant for life to his own uſe had accept- 
ed a confirmation in fee to the uſe of another, thereby he 
had the freehold to the uſe of the other, as a condition or 
rent annexed to the reverſion charges the freehold alſo, 
_ the freehold and reverſion ate conjoined by the act of 
e party. e eee Wh: „ 
338. if after the dying ſeized of the diſſeizor the diſſeizee 
abates, or difſeizes the heir of the diſſeizor, againſt whom 
the wife of the diſſeizor brings a writ of dower, and recovers 
by confeſſion, as ſhe ſhall do of right in both cafes, the queſ- 

tion-is, if the diſſeizee may enter upon her, as he might if 
be had recovered againſt the heir of the difſeizor. lg 
339. A. diſſeizes B. of 20 acres in C. B. brings a writ 
entry upon a diſſeizin in 10 acres, and recovers againſt 
A agd afterwards comes upon the land, and enters into one 
- acre 


” r 
8 2 


acre in the name of all recovered, and theteof preſently en. 

feoffs D. who enters into the other 9 acres, and for thoſe 

g acres A. brings an aſſize, it ſeems to be maintenable, be- 

cauſe by the entry of B. into one acre, in the name of all 

that were recovered, nothing was veſted in him but that acre 

only, for it was not a determination of bis election which 

gacres he would have, becauſe it was not certain, and then 

nothing paſſed by the feoffment but the ane acre only, for 
the feoffce being a ranger ſhall not make eleſtion, which 
always goes in privity. V 
340. A. leaſes for 20 years to commence preſently, and 
afterwards leaſes for 40 years to C. to commence after the 
end and determination of the firſt leaſe by whatever man- 
ner, and then leaſes to the firſt leſſee for 30 years, it ſeems 
that the leaſe of C; ſhall not commence preſently, becauſe 
there is nothing which extinguiſhes or avoids the leaſe but 
only the taking of the ſecond eſtate, and here the leaſe of 
Ci. is an impediment to the commencement of the ſecond 
[ + 64] + eſtate, hecauſe his leaſe is to commence before it, for 
which reaſon it ſeems that the firſt leaſe continues, and is 
(a) vide e: 344+ () A parſon leaſes for 20 years to A. and the pa- 
Nota Feerd's tron and ordinary confirm it for 10 years, it {ſeems that inal 
caſe £Co. Fr, much as it is one entire things it cannot he confirmed in pan 
contrary to this Only, but the confirmation all go to the whole, as the con- 
. ſeQion, in the firmation of the diſſeizee to the diſſeizor 5 tamen guære, for 

jati-ude i is the aſſent of the patron cannot be reſembled to that. 

ere hidden. 342. Tenant for life leaſes for life, remainder to his le 
for anda ſtranger in fee, are they jointenants, or how ſhall 
it enure ? It ſeems that the ſtranger ſhall take the whole, 
| for he cannot give a fee in any part to him who had the fee 
60 Dy. 10. pl. before, (4) as if the tenant in tail enfeoffs the donor, he 
EE 26: does no: give him the fee, and then foraſmuch as the lefſor 
2. B. R. Hey (ball take nothing, the other ſhall take the whole. Ait 
v. the Farlof one jointenant enfeoffs his companion and a ſtranger, the 
Led Men hg ſtranger ſhall take the whole. And if in the principal caſe 
C. J. 9 Ed. be had made a leaſe pur auter vie, remainder ut ſaprs 
4. 24. b. Per there perhaps it would have enured jointly ; hut here theli 
1 mitat ion of the fee made the wrong, end it cannot be 
28 Bro 24. Wrong where it was limited to him that had it before, and 
Lit. . 625. here it is for the benefit of the leſſor, if the other ſhoui 
Plowd 560(b). take the whole, far then his ation remains, yet if he bring 
his action for the whole, it is a diſagratment to the whole. 
343. Feoffec upon condition, alter the condition broke 
is diſſez ed by two, and che fcoffor releaſes to one of then 

. 


PLOWDEN'S: QUERIES. 


quere how it ſhalbenure, : whether; to purge the mean diſ- 
ſeizin, or to enure by way of entry and feoffment, fot the 
whole, Or —— hed 01.8, "I 5 449551 225 
344. A legacy is bequeathed to J. S. and the executor de- 
livers it upon condition, — 22 it be good ; it 
2 ſeems - not. I in n 501 ix i 1 + 
345. Tenant in tail of a ſeigniony;purchaſes the tenancy, 
and thereof, before the ſtatute of Quin: empores tenrarum, 
makes a feoffment, rendring a new tent, and dies, having 
iſſue, it ſeems that the ſue ſhall not have eleQion to have 
the one ſeigniory or the other, but muſt of neceſſity have 
the latter ſeigniary, for that ſuſpends the former. As if the 
lord in tail purchaſes the meſnalty in fee, the iſſue of him 
in whom both are ſuſpended cannot; diſtrain for the rent of 
the ſeigniory, and chuſe to have it by deſcent, for the 
meſnalty by deſcent eaſt upon him is not waivable, for, 
notwithſtanding any act which he may do to waive it, yet 
the freehold and the fee remain in him before any other has 
it by pernancy, but it ſeems that if- any one takes it before 
the iſſue does any act to ſhew that he will diſſent to it, then 
he may diſtrain for the ſeigniory, hut not after. As if 
tenant in tail of a ſeigniory purchaſes the tenancy, and dies, 
the iſſue may diſtrain, if any other enters into the land be- 
fore him, but if he enters, and then another ouſts him, he 
cannat afterwards. diſtrain for the ſeigniory. So in the other 
caſe: the ſeigniory newly reſeryed, is ad a meſnalty, and 
u. therefore the election of the ſeigniory cannot be waived. of 
aaa har meſnalty. But if che new ſeigniory had deſcended to 
bol the eldeſt ſon, and the ſeigniory in tail to the ſecond ſon as 
« be beir in tail to his father and mother, there the eldeſt ſon 
bel ould have been meſne, and the youngeſt might haye diſ- 
, trained; but if the ſecond ſon. was tenant in tail of the 
leigniory, as aforeſaid, (and for default of ſuch iſſuę begot- 
ten on the body of the huſband and wiſe, the remainder-to_ 


ather makes the new ſeigniory, there the ſeigniory in; tail 
6 utterly extinct, and the tenant. is diſcharged. of it fot ever, 
cauſa patet. And this is a good caſe for argument. 
346. If tenant in tail of a manor, to which a villain is 

Jegardant, leaſes to the villain for 21 years, rendring rent, 
zu veording to the ſtatute of 32 H. 8. and dies within the 


ſeehold of his villain may enter into the manor, and o 
be villain Andd herein it is to be conſidered that it the 
Parr H. n O - Natute 


the right heirs of the body of the father) and afterwards the 


lerm, the queſtion is, if the iſſue being remitted o the 


ZZ» 8. 


[+65 ]- 


de an intail in her of her own making, and it cannot enure 


| bogs ie to him. 


deed inrolled, it ſeems that he ſhall not be remitted, as he 


_ debtor, the debtee recovers againſt the other, and afterwards 


(a)8. P. Co. Litt e (a) A. ſeized in fee takes Aa wife, and grants aa 
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matufe ſhall be intended to reach to the eſtaie demiſed, he 
ſhall not avoid it, but if there be any other inaperfeQtion i in 
any. reſpect or title, then he well may. 

"347. If A. dies, having two daughters, and che eldeſt 
gives land to the youngeſt,” and to che heirs of the body of 
the father begotten, it ſeems that. an eſtate for liſe 
paſſes,” becauſe the donor is one of the heirs, and it cannot 


to the other, becauſe ſhe is not heir, but half heir only, 
and therefore foraſmueh as the name is entire, ſhe cannot 
take the eſtate; but if it had been given to the youngelt 
ſon, the eldeſt being born out of tie: a ſuch gift ſhould 


The iſſue b within age, having chuſe of for- 
es; accepts of the diſcontinuee à 'bargain and ſale b) 


ſhould upon a feoffment, becauſe he is in by reaſon of the 
poſſeſſion conveyed to uſe, which he ſhall have in the ſame 
degree as he had the uſe. So, it ſeems, if he be within age 
at the time of the bargain' and ſale, and the other dies, and 
afterwards the deed is inrolled, he ſhall never be remitted. 

349. The debtee and another are made executors to the 


adminiſters with the other who proved the teſtament, and 
afterwards ſues execution by /cire ſatias, if the other -ſhall 
have an audita querela, and if it ſhall be ſued in his name 
only, or if the property ſhall be altered in the recoveror, or 
if the execution be diſcharged, or how it ſhall enure? And 

it ſeems that nothing can ſtay the execution, but by the ex- 
rGeution the property ſhall not be been but he hall bare 
it to the uſe of the teſtator. 


charge, and afterwards aliens, and takes back an eſtate in 
fee or in tail, and dies ſeized, and his wife recovers in don - 
er by reddition; and afterwards ſhe ſurmiſes that the huſ- 
| band died ſeized, and prays a writ to enquire of the da. 
mages, as appears in 14 H. 8. 6. in a writ' of 4 
ſeems that ſne ſhall hold the land charged, for b 
ſhe has admitted herſelf dowable of the ſecon 
- cauſe of the firſt eſtate preceding the grant — * 
dowable her huſband” did not die ne ſo that ſhe has 
eſtopped herſelf. -  - 
2130 T Land is given to a man and a e le and tothe 
"kein of. the body of the woman begotten by the man, they 
- intefmarry, and have > iſſue, and afterwards the huſband 


aliens 
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aliens the moiety, and dies, and then the iſſue dies without 

iſſue, the queſtion is, if the wife may enter into the moiety 

for a forfeiture, or not, ſince ſhe could not enter at the 

time of the alienation, and alſo ſhe is now tenant in tail | | 

after poſſibility, in which caſe ſhe has but a freehold in | 

remainder, as ſhe had before; but otherwiſe: if her eſtate | 1} 

bad been in tail in remainder after the eſtate, 45 . 
„„ 7 hn 2778 FC off ates DNS 0s 195” 4] 

p 52. If the ſon be tenant in tail, remainder to the father 

in fee, and the father is bound in a ſtatute merchant, and 

dies, ſo that the remainder deſcends upon the fon, and he = 

aliens in fee, or ſuffers a common recovery, the land ſhall! 

be bound to execution preſently. -- As if the ford recovers 

in a cœſavit againſt ſuch tenant in tail, the remainder over 

being charged, the lord ſhalt hold it charged preſently: to 

the execution of a ſtatute acknowledged: by him in remain- | 

der, as it ſhall be to the grant,of a rent by him, although 1 

it was not liable. as a remainder. et e n Bug HT 1 
353. The caſe between Auſtin and Bale had "this's 8. C. Dy. 

point, vizs: 4 tenant in tail leaſed for 36 years; and died, 118. pl. 65. \ 

the king, being donor, had reſerved chivalty, and this was Pd. 560. 

tound by office, and that the heir was of full age, whereby2 5. P. Co. \ 

he ſued livery, and aſterwards the heir accepted-'the tent, 46. a. | 

and the queſtion was, if the leaſe was avoidedy'or: hot fo bY, 

that the acceptance of the rent: ſhould. not bind the iſſue. 1 


2 


1 And it was ſaid not, becauſe the primer. ſeixin of the King 43 
ad ſhall not takeraway the election of the iſſue, who perhaps +a... +; Þ 
a. lad more benefit; by the rent than by the land, \which might = | 

ave de greatery in which caſe the leſſee could not wave the 

and after the land deſcended to the iſſue. And if tenant 

en- n tail takes a wife, and afterwards, makes a leaſe ut ſupra, 


avoid the- leaſe for her time, but if ſhe dies during the term, „ 
he leſſee ſhall have the term againſt the heir, if the leſſee . 15 
ners, and pays the rent to the iſſue, and be accepts it. 
nd if tenant in tail leaſes for years, and aſterwards takes 
viſe, and dies without iſſue; and the donor enters; now 
e leaſe is avoided, but if the wife recovers in dower, the 
lee ſhall re- enter, and retain the third part againſt the 
ie being tenant in dower, for fince ſhe claims the eſtate 
upon the continuance of- the tail, ſhe ſhall-natrbe receiu- 
Ito ſay againk the leſſee that the tail, is determined, be- 
ſule her dower maintains parcel:of: the eftate-tail, and her - 
MT is younger than the leaſe, and therefore: the leaſe 1: 
epi af On:: ©: :: 2d 7 wen EE. 
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_ - ſhall be preferred. But if the patron grants the next avoid-- 
\ ance, and afterwards he and the parſon and ordinary make 
a leaſe for years, and the incumbent dies, he who comes in 


by the grantee ſhall avoid the leaſe, and it ſnall not be 


againſt the third incumbent, beeauſe the whole inheritance 


in the thing is void by the entry of the ſecond incumbent; 


ſo that this is like the caſe in 17 Ed. 3. 52. where the huſ · 


band entered into the land whereof the wife levied a fine as 
a feme-ſole, 'and there the whole inheritance was revoked, 


ſo here, although the king ſhall avoid it, it is not deter- 
mined againſt the heir. Another point in the faid caſe of 


vide Plowd, Auflin and Baker was this, viz. if the king ſhall, avoid it, 


560. where the iſſue in tail who accepts the rent is attainted of 


treaſon. And this was reſembled to the caſe where the iſſue 
levies a fine with proclamat ions to the king, thereby the 
iſſues are barred; but the king ſhall be in as a purchaſer, 
and not in as a reverter. For if the grandfather is tenant 
in tail, and the father is attainted of treaſon, and executed, 
the ſon ſhall inherit the tail as heir to the grandfather, and 
dhe iſſues are not diſabled as if the father had been a baſtard. 
And it was ſaid that if the tenant in tail had entered into 
religion, the king ſhould not have avoided the leaſe before 
made, although it is now become as a reverter, if he who 
enters has not iſſue. But as to this point, vote that the caſe 
was ruled for the king, and againſt the leſſee, as appears in 

15 + Plowd. 257 + Halfingham's caſe. * 23 11 1 PR So 
fupra. 354. Tenant for life leaſes for years, upon condition to 
have the land for the life of the tenant for life; the leſſee 
dies, his executors perform the condition, yet the freehold 
ſhall not accrue to them, for when the leſſee for years died, 
the condition was gone, for the executors are not able to 
perform a condition to encreaſe a freehold, as they may 2 
condit ion to enereaſe a term, becauſe the one is'teſtamen- 
tary, ancꝭ the other not, and therefore dhe executors aſc 

privy to the one, and not to the o tber. 


” 


* 
— 


355. Tenant for life of a ſeigniory purchaſes the tenancy 


his 


auter vie, if the lord releaſes to him and his heirs al 
right in the tenancy, this ſeems to enure by way of ex. 
tinguiſument, but if he releaſes to him and his heirs all his 
right in the feigniory,-this ſhall enure as an enlargement 
of the ſeigniory. 80 if the meſne being a woman intermar- 
ries with the tenant, and the lord releaſes to the wife and 
her heirs all his right in the ſeigniory, this ſhall enure 252 
extinguiſhment of the ſeigniory only, and not of the 
meſnalty; but if he had releaſed to the huſband all the 


: Ty 6 
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right which he had in the ſeigniory, or in the tenancy, both 

the meſnalty and ſeigniory had been extin&; but a releaſe 
to the wife of all his right in the tenancy had been void; 
dut if the lord had releaſed to the huſband and wife all his 


right in the ſeigniory,  quzre thereof, and it ſeems that 


it would have extinguiſhed only the ſeigniory, and not the 
meſnalty. n r Innen 


+ 356. If the'lord brings an aſſize of the ſeigniory againſt 


the diſſeizor of the tenancy, as againſt a deforceor,, as be- 

fore, and pending the ſame the diſſeizee enters, &, 
357+ Tenant in tail, remainder to his right heirs, . leaſes 
do the iſſue within age; upon condition to have fee, and at 


full age during the term he performs the condition, and 


and difſeized, and brings an aſſize, and pending the ſame 


the tenant in tail dies, it ſeems that the aſſize, Which was 


well purchaſed, is now abated by the remitter, although 


the performance of the condition was at full age, becaule 
the contract, which was the ground of the matter, was 
during the minority. As if an infant delivers a deed as an 
eſcrow to be delivered as his deed when he comes to his full 
age, and receives the money of the party to whom, &c. yet 
he ſhall avoid the deed. And debt 


executors ſhall be in 
the detinet only, although it be for arrearages after the death 
of the teſtator ; ſo ſhall it be againſt auditors aſſigned to 
executors for an account, due to the teſtator. The other 


matter in the principal caſe is, that inaſmuch as he himſelf 


has charged the reverſion, and ſo has agreed to the livery 
upon the diſcontinuance of the tail, yet it ſeems that he 
ſhall avoid the charge, as well as in the caſe where he him- 
ſelf, * a purchaſe during the minority, takes the iſſues 
at full age in the life of the father, which is an agree- 
ment in law to the firſt livery. 6 


358. (a) A rent is granted in ſee out of land upon con- (s 
dition to ceaſe during the nonage of every heir within age, 1 


afierwards grants a rent-charge, and the grantee is ſeized 


7 N 
* : Dig ' 

x, vc 5 * A B 

; 
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the grantee dies, his heir within age, it is adjudged in 24 the booksthere 


grantee ſhall recover dower, but execution ſhall be ſtayed ; 


and ſee the caſes of 12 Ed. 3. and 22 Ed. 3. Fitz. Condition 


11, 12, But note, in all the books the writ of dower was 
brought againſt the tenant of the land, and therefore it 
ſeems that if ſhe recovers againſt the heir within age, and 
the heir afterwards dies without heir, the tenant of the land 
ſhall falfify the recovery, becauſe it is not duly recovered. 
Alſo from hence it ſeems that the wife of the heir who dies 
| GOL 2 | within 


Ed. 3. and 5 Ed. 2. Fitz. Dower 143. that the wife of the cited in the 
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within age ſhall not have dower, any more than the wife 
of a grantee of rent to commence anno domini 1560. ſhall, 


„ 


where the grantee dies before the day, and yet his heir ſhall 
inher it after the day. So if the condit ion is, that, during 


the 1 0 of every heir, the rent ſhall ceaſe, there no 
wife f. 4 


ſhall be endowed, and the reaſon is, becauſe the levy- . 
ing of the rent is not ſuſpended, but the fee is ſuſpended 


during that time, for if it was not, the wife in the firſt caſe 
13 2 


ſhou Hap; Fewer , heir, and not againſt the 
tenant of the land, but the fee ſhall: ceaſe, during the time. 


As if a man. makes feoffment upon condition that, if the 


rent be bebing, he ſhall enter and retain the land, there no 
wife of the feoffec taken after ſuch. retainer ſhall ever have 


dower, becauſe the fee is defeated for the time, and the 
land deſcends to the heir of the feoffor, and his. executors 
ſhall not have it: quære if the rent be not gone, and note 
the caſe of 30 Ed. 3. 7. where debt upon ſuch retainer lies 
againſt leſſee for life, which proves, ut ſupra, and there if 
he dies, the land ſhall deſcend to his heir, and an occupant 
ſhall not have it. Notwithſtanding all this, the wife in the 


firſt gaſe ſhall be endowed, for the condition determines the 


rent, as if the grantee had died without heir, and it is not 


as if the condition had taken it away with relation, for there 
is no relation here, quod nota, for it is a fine point. And 
it js put in the caſes before, that if the grantee grants over 
his rent, and the tenant attorns, the rent. ſhall not ceaſe 


during the minority of the aſſignee, and it is the folly of 
the tenant that he would attorn. | | 


59. It a recovery is had againſt tenant for life upon 4 
falſe oath, and he in reverſion dies without heir, and then 
the tenant for life brings attaint, and reverſes the oath 


and the judgment, the queſtion is, to whom the reverſion 


is recovered. | 

360. If the mulier daughter and baſtard daughter make 
partition, and the baſtard dies ſeized without iche, the lord 
ſhall have no eſcheat, for if the lord would ſay that, be- 
cauſe ſhe was a baſtard, he ſhall have the eſcheat, the mulier 


ſhould ſay againſt him that ſhe herſelf is a mulier, and 


therefore entire tenant in law; and if the lord would ſay 


that they made partition, whereby the mulier had admitted 
her to be inheritable, and ſo would take benefit of the con- 


clufion, then the mulier ſhould ſay again, * *tis true I ad- 
„ mitted her to be my ſiſter, and conſequently ſhe. dig not 


die without heir, for I, being her ſiſter, ſhall be her heir,” 
and ſo the lord is clearly eſtopped every way. 


361. A man 


rr , 28. {| ER. GA 6 3... 


ey 


. ws mw — wo 


1 |_ wo I fo. » wv 


wv 2 


_ dower the third part of the land, ſhe ſhall have the entire 


of attorney to make livery, and one of them makes a feoff- 


to the other. 


tail dies, although the iſſue is remitted, yet it ſeems that 
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361. (5) A man leaſes for years, remainder in fee, and (5) S. P. Co. Litt 
makes livery to the leſſee within the view, this livery is not 49: b. 
to him in remainder, becauſe it ſhall never ſerye but 8 
or him who takes it. (c) And if there are two leſſees for (c) Contra Co- 
years, remainder over in fee, and li very is made to the one N b. ſays 
only, many think that this is not g to the remainder mage gre 
over in fee. (d) So if it is made to one attorney, where one leſſee in 
there are two Jointly. And if a leaſe be made to A. arid the name of 
B. upon condition that, if A. does ſuch an act, he hall de good 0 
have fee, and livery is made to B. only, this will not enlarge the remaindet; 


the eſtate of A. for he that took the livery has no privity aud it differs 
with the other, as to that. Bs wn | f 


2 | n 
: : „ e eee 

362. A. being ſeized of rent in fee grants it to B. for attorniesto re- 

20 years from the time of the attornment, and dies, and geive livery for 

afterwards the tenant attorns, the queſtion is, if it 18 a good — 3 

grant. 8 8 5 : I 68 o one of them 

363. A man deviſes certain rent out of the manor of only. 

Dale to his wife for life, in conſideration that ſhe ſhall have, a : 

no jointure, and dies, and the wife recovers by default in 4% Wann 

rent out of the two parts, becauſe the recovery is upon 

good title, for a deviſe cannot be averred to be for a jointure 


within the ſtatute of 27 H. 8. becauſe at that time neither 


land nor rent were deviſeable, and foraſmuch as ſhe was 
diſcovert when the deviſe took effect, therefore it is out of 
the words and equity of the act, cauſa gue ſupra, and then [ +57 ] 
ſeeing that the title to the land has a relation higher than 

the title to the rent, the whole rent ſhall remain. 
364. If two jointenants make a feoffment, with a letter 


ment and livery in perſon, it ſeems that this is a counter- 
mand of the entire livery, becauſe the letter of attorney was 
not ſeveral for each of them, but joint for them both, and 
therefore being countermanded by the one it ſhall be void as 


365. A. deviſes land to one for life, remainder to him 
who ſhall be his firſt ſon, remainder in fee, and dies, and 
the tenant for life aliens in fee, if he in remainder in fee 
may enter for the forfeiture, becauſe the mean remainder 
leems clearly to be good. | £ CU IE hy 
365. The donor diſſeizes the tenant in tail, and dies, the 
tenant in tail and the heir who is in by deſcent leaſe to the 
iſſue within age for life, remainder in fee, the tenant in 


the remainder in fee ſhall be good, becauſe livery was once 
| | | 5 made, 
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within age ſhall. not have dower, any more than the wife 
of a grantee of rent to.commence.anno domini 1560, ſhall, 
where the grantee dies before the day, and yet his heir ſhall 
inherit after the day. So if the condit ion is, that, during 
the eſpowſals of every, heir, the rent ſhall ceaſe, there no 
wife ſhall be endowed, and the reaſon is, becauſe the levy- 
ing of the rent is not ſuſpended, but the fee is ſuſpended 
during that time, for if it was not, the wife in the firſt caſe 
ſhould haye dower againſt the heir, and not againſt the 
tenant of the land, but the fee ſhall ceaſe during the time. 
As if a man, makes feoffment upon condition that, if the 
tent be bebind, he ſhall cnter and retain the land, there no 
wife of the feoffec taken after ſuch. retainer ſhall ever have 
dower, becauſe the fee is defeated for the time, and the 
land deſcends to the heir of the feoffor, and his executors 
ſhall not have it: quære if the rent be not gone, and note 
the caſe of 30 Ed. 3. 7. where debt upon ſuch retainer lies 
againſt leſſee for life, which proves, ut ſupra, and there if 
he dies, the land ſhall deſcend to his heir, and an occupant 
ſhall not have it. Notwithſtanding all this, the wife in the 
firſt gaſe ſhall be endowed, for the condition determines the 
rent, as if the grantee had died without heir, and it is not 
as if the condition had taken it away with relation, for there 
1s no relation here, guod nota, for it is a fine point. And 
it is put in the caſes before, that if the grantee grants over 
his rent, and the tenant attorns, the rent. ſhall not ceaſe 
during the minority of the aſſignee, and it is the folly of 
the tenant that he would attorn. 8 
359- If a recovery is had againſt tenant for life upon a 
falſe oath, and he in reverſion dies without heir, and then 
the tenant for life brings attaint, and reverſes the oath 
and the judgment, the queſtion 1s, to whom the reverſion 
is recovered. he | She 
360. If the mulier daughter and baſtard daughter make 
partition, and the baſtard dies ſeized without iſſue, the lord 
ſhall have no eſcheat, for if the lord wonld ſay that, be- 
cauſe ſhe was a baſtard, he ſhall have the eſcheat, the muber 
ſhould ſay againſt him that ſhe herſelf is a mylier, and 
therefore entire tenant in law; and if the lord would ſay 
that they made partition, whereby the mulier had admitted 
her to be inheritable, and ſo would take benefit of the con- 
cluſion, then the mulier ſhould ſay again, tis true I ad- 
„ mitted her to be my ſiſter, and conſequently ſhe. did not 
die without heir, for I, being her ſiſter, ſhall be her heir, 
and fo the lord is elearly eſtopped every way. . 
5 361. A man 
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361. (5) A man leaſes for years, remainder in fee, and ( 5.P.Co.Litt 


. 


makes livery to the leſſee within the view, this livery is not 7 * 


. to him in remainder, becauſe it ſuall never ſetye but 


or him who takes it. (e) And if there are two leſſees for (e) Contra Co: 


3 | : 1 ie | the Litt. 49. b. ſays- 
years, remainder over in fee, and livery is made to the. one n AH, 


only, many think that this is not good to the remainder made to the 


over in fee. (d) So if it is made to one attorney, where one leſſee in 
there are two Jointly. And if a leaſe be made to A. and —— 
B. upon condition that, if A. does fuch an act, he ſhallyc good toy 


| have fee, and livery is made to B. only, this will not enlarge theremaindet; |} 


the eſtate of A. for he that took: the livery has no privity 38d it differs 


with the other, as to that. | 2 | 


362. A. being ſeized of rent in fee grants it to B. for attornies to Fr 


20 years from the time of the attornment, and dies, and ceive livery for 


afterwards the tenant attorns, the queſtion is, if it is a good war gi} 


* | DFT 24d - 5%. 5:3; bio one of them 
363. A man deviſes certain rent out of the manor of only. 
Dale to his wife for life, in conſideration that ſhe ſhall have 
no jointure, and dies, and the wife recovers by default 7 hips 
dower the third part of the land, . ſhe ſhall have the entire 


rent out of the two parts, becauſe the recovery is upon 


good title, for a deviſe cannot be averred to be for a jointure 


within the ſtatute of 27 H. 8. becauſe at that time neither 
land nor rent were deviſeable, and foraſmuch as ſhe was 


diſcovert when the deviſe took effect, therefore it is out of 


the words and equity of the act, cauſa gua ſupra, and then [f 57 ] 
ſeeing that the title to the land has a relation higher than 
the title to the rent, the whole rent ſhall remain. ä 
364. If two jointenants make a feoffment, with. a letter 
of attorney to make livery, and one of them makes a feoff- 
ment and livery in perſon, it ſeems that this is a counter- 
mand of the entire livery, becauſe the letter of attorney was 
not ſeveral for each of them, but joint for them both, and 
therefore being countermanded by the one it ſhall be void as 


to the other. 5 


365. A. deviſes land to one for life, remainder to him 
who ſhall be his firſt ſon, remainder in fee, and dies, and 
the tenant for life aliens in fee, if he in remainder in fee 
may enter for the forfeiture, becauſe the mean remainder 
ſeems clearly to be good. | | Nene 

366. The donor diſſeizes the tenant in tail, and dies, the 
tenant in tail and the heir who is in by deſcent leaſe to the 
iſſue within age for life, temainder in fee, the tenant in 
tail dies, although the iſſue is remitted, MR ſeems. that 
the remainder in fee ſhall be good, becauſe livery was nee 

| made, 
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made, and the remitter came ſubſequent to it. As if the 


— 


leſſor diſſeizes his tenant for life, and leaſes to a ſtranger. 
for the life of the diſſeizee, remainder in fee, and the diſ- 
ſeizee enters, yet he to whom the fee was limited ſhall hold 
it, but in both caſes it is a reverſion, and no temainder, 


1 


quere the firſt caſe. | : 


367. There are two jointenants in fee of a rent-charge, a 
ſtranger takes it to the uſe of J. S. one of them releaſes to 


the pernor, and the other releaſes to the tenant, now if 


by the laſt releaſe he ſhall be deemed in poſſeſſion ab initio, 


then the firſt releaſe to the pernor is void, becauſe the poſ- 


ſeſſion of one is the poſſeſſion of both, and many think that 
here ſhall be an eleQion afterwards, as if he had granted 
his part to a ſtranger. And ſo if two diſſeizors grant a rent- 
charge, and the diſſeizee releaſes to one of them, he ſhall 


Hold the whole diſcharged, for, as to the grant of the other, 
by this releaſe it is diſcharged, and the grant being but one 


ſhall be void in all or good in all, and then the pernor ſhall. 


hold it ſubje& to the agreement of J. S. 


£ - 


368. Grandfather, father, and ſon jointenants, the 


grandfather grants a rent-charge in fee to the father upon 


condition, who grants it to the ſon and his wife, the grand- 


father relcaſes to the father and ſon, and the ſon dies, the 
condition is broken, and the grandfather claims the rent, it 
ſeems that the wife ſhall hold it diſcharged of the condition, 


if the poſſeſſion of the ſon-(her huſband) ſhall be an attorn- 


ment in law; but it ſeems that it ſhall not, for his attorn- 
ment alone without the attornment of the father, who was 
a jointenant, 1s not ſufficient, becauſe both ought to attorn : 


But if the grandfather ſhould have the rent again for the 


breach of the condition, 'then he ſhould be in of his own 
grant, and ſhould be both grantor and grantee. But if the fa- 
ther had died in the life of the ſon, it ſeems that it would 


have been a good attornment in law. | 35 
369. A man has three daughters, viz. two by one venter, 


and the third by another venter, the youngeſt, being ſeized 
of three acres, each of equal value, grants a rent of 38. to 
the father in fee, and afterwards enfeoffs the ſecond daugh- 
ter of one acre, who dies without iſſue, ſo that it de- 
icends to the eldeſt, and afterwards the father dies, now the 


cldeſt ſhall have the rent, but if the ſecond daughter had 


enfeoffed the eldeſt of the acre, then ſhe ſhould have had 


5 nothing; for in the firſt caſe ſhe has the land by deſcent 


and the rent alſo, in which caſe by the deſcent of the land 
the rent ſhall be apportioned, but in the other caſe ſhe has 


the 
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the land by purchaſe, in which cafe the rent-charge ſhall be 


if a man has a rent- charge of 205. out of 20 acres, each of 
equal value, and one of the acres deſcends. to his wife, it 


but if ſhe dies, and he is tenant by the curteſy, it ſhall be 
apportioned, becauſe the land continues in him. by the a& 


in tail, and part of the land deſcends to him in fee, or if 


ail, there ſhall be no apportionment. 


370. If land be given to four, habendum the one moiety 
o the firſt two in fee, and the other moiety to the ſecond 
wo in fee, with a letter of attorney to make livery to the 
firſt, to make livery to the other according to the form of 
he deed, who makes livery to the other, if the livery be 
ood to receive it thereby, then it ſeems that they ſhall be 
iointenants of the freehold, and the one ſhall have the moi- 


ne, and the other the fourth part with the other. But if 
e ſays, habendum the third part to each, they ſhall- be te- 
ants in common of the freehold, becauſe there cach has the 
vhole inheritance, as he hath in the poſſeſſion. And this 
5 like the caſe in Littleton, and as if a man leaſes to four, 
rahendum the one moiety to the firſt; two, and the other 
oiety to the other two in fee, there the firſt two are te- 
ants in common with the other two, and yet between 
hemſelves they are not tenants in common, and ſo are the 
it two: As if two tenants in common die, leaving each two 
aughters, the fiſters, as to themſelves, are parceners of 


ety. And in the laſt caſe but one two præcipes quad reddat 
hall be ſued againſt the four, and for the four, but for the 
vo, a joint præcipe ſhall be ſued againſt them and for 
tem. And it the father has iſſue two daughters his heirs, 
nd leaſes land to them two for their lives, and dies, fo 
at the reverſion deſcends to them, and one of them dies, 
he other ſhall not have the whole by ſurvivorſhip, becauſe 
be joint inheritance merged the joint freehold, but in theſe 
ales each has his + part, that is, the inheritance is equal 
his part of the freehold ; but in the firſt caſe_the joint 
it gives to each the third part of the whole, and. when he 


extindt, whether ſhe has the rent by deſcent, or not, and 
whether the purchaſe. was before the deſcent, or after... And 


ſeems that the whole rent is ſuſpended, for it cannot be ap- 
portioned when he is ſeized of part of the land in auter droit, 


of the law, which is equal to a deſcent. And if the rent be 


ty, viz. the fourth part of the whole, in jointure with the 


limits 


the rent be in fee, and part of the land deſcends to him in 


he moieties, but they are tenants in common of the en- 
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limits the moiety to the firſt two, the firſt of that moi 
has bat the fourth part of the whole, which is leſs than the 
part limited before the habendum, and therefore it cannot, 
for the repugnancy, take away the jointure of the freehold, 
but the inheritance is ſeveral, viz. the one moiety is in 
jointure to the firſt two, and the other to the other two, ſo 
that if the firſt dies, the others are in jointure of the entite 
freehold, the moiety being to the one, and the other to hin 
and the other in fee not executed, and if the ſecond dies 
firſt, the other two ſhall be tenants in common of the fee 
and frechold, for their ſeveral fees in common merge the 
joint frechold, as if it had been firſt ſo appointed, as in caſe 
of a deſcent to two tenants in common of the freehold, they 
are entire parceners of the poſſeſſion. Quære tamen, for 
Littleton * ſays that if land is given to two, and to their 
heirs of their two bodies, they are jointenants of the free- 

hold, and have ſeveral inheritances. Ry 

. 371. (a) If a man leaſes a houſe for years to an alien, 
Plowd. 462, by upon condition to have fee, and afterwards he is made a 
the reporter. denizen, and has a licenſe to purchaſe, and then performs 
5 —-con- 139 the condition, it ſeems that the king ſhall not have the fee, 
| Zuendo,* becauſe it has not relation, as to the deveſting of the fer, 
| further than the performance of the condition, although 
for avoiding of charges and incumbrances it has a higher 
retroſpect. For if the land is held of the king, and the 
party has no licenſe in ſuch caſe, and between the leaſe and 
the performance of the condition he has a pardon for alien- 
(contra Ante tion, yet he ſhall pay a fine. (5) And if, in the mean 
1. 18 time between the grant of a reverſion to an alien and 2. 
tornment, he is made a denizen, the king ſhall not hare 
the land. And if an alien diſſeizor be made a denizen, the 
king ſhall not have the land, if the diſſeizee afterwards re 
' leaſes to him; but if the alien be the feoffee of the dil 
ſeizor, it ſhall be o:herwiſe, the reaſon whereof is, it 151 
new purchaſe in the one cafe, and but an extinguiſhment 
of a right in the other. And it ſeems that the iſſue of ſuc 
alien, born within the realm, ſhall be in ward, during tht 


* Sce Litt. 
ſ. 283. 


(e) With this 


life of the alien, for land deſcended to him on the part o 


his mother, if he be not heir apparent. And a man bott 
in England cannot make himſelf heir in ſpecial tail to 
huſband and wife, whereof the one is an alien, nor ſua 
he have an appeal of the death of ſuch father or mothe 
alien. But if a man deviſes land to an alien, and he. 


made a denizen, and afterwards the deviſor dies, there 
ſhatl take it clearly, for the whole takes effeQ aſter th 


; deat 
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death of the deviſor. But in the principal caſe, if upon 
office finding the hole matter, the leaſe: ſhould be adjudged 
in the king from the beginning by relation, the condition 
would be taken away, and then he could not acquire a fee 


by his performance of it. (c) But many think that an alien 
has capacity to purchaſe a leaſe for years of a houſe for the 
neceſſity of habitation, but not a ſeaſe for years of land, 
nor the freehold of a houſe. (4) And if a man being ſeized 
in fee takes an alien to wife, and afterwards makes aà feoff. 
ment, and then ſhe is made a denizen, and after that the 
huſband dies, ſhe ſhall never have any do wer... 
372. If A. grants a rent- ſeck to B. and afterwards grants 
to him by deed that he may diſtrain in the ſame land, and 
then B. brings a writ of annuity, the queſtion is, if he may 
afterwards diſtrain for it. And herein it is to be ſeen whe- 
ther it be one rent, or two rents. | 
373. The king is ſeized of a manor, A. intrudes into an 
acre parcel of it, and builds a houſe, the king aliens the 
manor, A. continues, and dies ſeized, the queſtion is, what 


(s) Co, Litt. 
2. b. 


Co. Litt. 33. 
AEST 


remedy the alience has. It ſeems that by the intruſion and 


building A. has not gained any (e) eſtate or poſſeſſion, for 
he is not able to have an /) action of treſpaſs againſt a 
ſtranger, (g) and an intruſion does not lie with conti- 


nuance, ex que ſequitur that the continuance after the pa- / Plowd. 
tent ſealed and delivered gained an eſtate in fee, and con- © 


ſequently a deſcent to the heir, and the patentee cannot 


2 Plowd. 546 
546 
422. 


lows. 546 


have a ſcire facias upon the patent, nor a writ of right, nor (+). 1 Finch 
any other action, inaſmuch as he had not eſplees nor poſ- 241. 


ſeſſion, ſo that peradventure it will be a title, in which caſe 
the deſcent ſhall not take away his entry; as if land be de- 
niſed to J. S. and a ſtranger abates, and dies, the deviſee 
may enter, becauſe he has no action. 7 
374- If a biſhop makesa grant in fee to the king by deed, 
which 1s confirmed by dean and chapter, and the deed of 


the biſhop is inrolled, and the other not, it ſeems that it 


hall bind the ſucceſſor, for the aſſent is to the deed of the 
biſhop, not as a confirmation, as an abbot may make livery, 
here it is the deed of the abbot and convent, ſo in this caſe 
e aſſent, the biſhop may deliver the deed of him and 
e dean and chapter. 

375. A. leaſes for 40 years, provi 
thin the term, then the term ſhall only be for 20 years, 
| 5. dies at the end of 24 years, the leſſor brings a writ of 
aſte in the tenuit for waſte done between the 22d and 23d 
tarts, it ſeems to be maintainable, becauſe he was leſſee 


for 


ded that if J. S. dies 


PLOW DEN'S QUERIES. 


for years at the time of the waſte done, for the leaſe not 
being determined until the death of J. S. in the mean time 

it is a term. And ſome think that if a rent be granted for 
40 years with ſuch condition wt ſupra, and he dies ut ſupra, 
the tenant of the land may have a writ of account for the 
rent received after the 20 years,. for now upon the matter 
the grant ended after 20 years. 

376. If a man commits felony, and the lord grants hi 
ſeigniory, and -afterwards the man makes a feoffment upon 
condition, and is attainted, and has a charter of pardon, 
and then re-enters for the condition broken, and dies, the 
queſtion is, if the occupant, or the iſſue, or the lord, ſhall 
have the land. 7 | 
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hands) to make them contributory;; but the conuſor ſha 
not have it againſt any of the feoffees to make them contri- 
de u if the pas lt in his hands | is . in een 42 
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Where an authority being 1 ſhall be wholly i, 


Where an authority being miſtaken ſhall be void, and all 
that is done under it erroneous, 90. 393. 396 
Where the authority of an officer ought to — and 


where not, 5 485 
authors. Sec Books, 


Averment. 


Where not — to aver * which of — aan 


be intended, 
Where the performance of a condition. ſhall be- wed, 
and where not, 25 


Where the life of ceſtuy que ws ſhall be averred, 31 
Where a penis: averment of that which is apparent 3 | 


vain 15 A118 40. 51. 55. 81. 87 


Not neceſſary i in avowry EY, 163. 342 
Wbere it ſhall not be taken v open A thing of -no gry 

191. 45 5 
Where tate jus) is no poſitive averment, 206 


Averment againſt the ſeal of the ordinary, © 282 


Where it 12 not be taken of a matter which is , paſſed 
and not executory, 5 454, 435 

Not to be taken againſt a record, 491 
Avoidance. 
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Where the tenant ſhall traverſe the b. Keio in coviery: = 
where the tenure, 
10 antity of che'rhing hot traverſable in avowry, bye the 
ty on Ys 83 
2 9 wry for pepe ler in the place 1 which is alledged 
to. e the freehold of the ayowant, 
here the lord may avow upon his ancient tenant, Foo His 
2 upon the feoffet of his tenant, 279 8 
W J notice given by tenant for life ſhall be ſufficient | 
for him in remainder, to co mp the lord to 4 upon him 
. the death of the tenant for ö 546 
enant in tail makes a feoffment in fee, pe whom hall 
the donor avow, _ | 561 
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Bail and Mainprize. 


THAT perſons: were bailable at mon law, and 
hat not, 67 
Where one ſurety taken by the merit upon ball ee not 
on ſufficient, 69 


Bailiff. 

What payments made by a bailiff of a manor ſhall be al- 

lowed in his account, and what not, I4. 282 
Where one may or may not appear as bailiff to a _ 
ration, without a warrant in writing, 

The difference between a bailiff1 in aſſize and a bailiff ofa a 
manor, ibid. 
A bailiff of a manor ſhall not have an- action of debt for 
his falary againſt a corporation without desd., ibid. 

For what purpoſe a bailiff of a manor f ny Boni "_ 
down Ts and for what ane] 23283 


Bar. ** Pleadings, Doy, Tine. 
Where a bar is goad, if k, x certain to common intent, 
. 6, 28, 30, 31. 33+ 56, 431 
Where a bar ſhall not Li good, if part. of the n 
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of it is omitted; but when things of ſpecial intendment, 


and not of general intendment, arg omitted, it may be goods 
. Whit are the purpoſes for which a plea in bar js made, 28 


Where bars are good to'a common intent, that common 


intent ſhall not be ſuch an intent as ſtands indifferent, but 
ſuch as hath a more vehement preſumption than any other 


Intent, ; 
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Ne dona pat, a good bar in a for medon, | PTS T6 


* x . 


Where in debt upon an obligation, a releafe bearing date 8 
after the obligation is not a good bar, unleſs it be ſhewn that 


it was delivered after the obligation, | | ibid. 


+ Where he that pleads in har is preſcribed to a certain 
time, he ought to ſhew the day of his act certainly; as he 


that pleads in bar by entry for mortmain, he that juſtifies 


for common between ſuch and ſuch a day, and he that juſti- | 


fies by licence, warrant, or authority 
A releaſe generally is no bar in treſpaſs, 


Difference between pleas in bar and replications as to 


certainty, 56 


Where a bar ſhall not be anſwered argumentatively, 104 


Where a bar to one of the places only, in which the 
treſpaſs is aſſigned, is not good, „„ 
Where upon a falſe plea pleaded the demandant ſhalt be 

barred of all that he has demanded by his writ, 440 
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If by a bargain and fale the bargaince may have 43 


ſimple withopt the word (heir), r 
du and fe 
For Reſceipt of Fumes-Covert, See Reſceipt. n 
There are no moieties between huſband and wiſe, $6 
uz 3 


The agreement of the huſband is an agreement for him 


and his wife during the coverture, 3 


If a huſband being ſeized of lands in tail in right of 
his wife, makes a feoffment to the uſe of himſelf and wife 


for life, with 'remainder over, and charges the land, and 
gen, how the wife may avoid the incumbrances after his 
fen, EW, 1 114 
I hyſband has a frehold or chattle real in vigbt of his 
wife, in what manner it ſhall be pleaded that he 15 ſeized or 
poſſeſſed thereof, | ee en e 5 
| | | at 
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What 7 5 the wife are deveſted out of her and 
given to the huſband by the inter-marriage, and what not, 
191, 192. 418 

Where 1 ſhall be excepted. out of the cl 
3 an 4 of ſtatutes, 3 205 


Huſband and wife being jointenants « of a leaſe, for years, 

each takes the u hole, 259 
_ Huſband and wife jointenants of a leaſe for years, the 
huſband dies, the wife claims by the firſt leſſor, and not by 
her huſband, | ibid. 
Huſband and wife jointenants of a leaſe for years, the 
huſband charges the land, after his death ſhe ſhall avoid the 
charge, ibid. * 
Hufband aliens the trees growing upon the land which he 
has in right of his wife, and dies before they are cut down, 
the alienee ſhall not cut them down, ibid. 
Huſband and wife being jointenants of a leaſe for years, 
the huſband may grant or torfeit the term in his life time, 
2560 
Where huſband and wife being jointenants of a term for | 
years, and the huſband dying, the term in the hands of 

the wife ſhall be ſubje & to the execution of the king for 2 
debt due to him by the huſband, 261. 263. 321 
Wbere a leaſe for years made by the huſband of land 
which the wife has in right of another ſhall not bind her 
after his death, | 2293, 204 
Huſband may diſpoſe of the chattles real or perſonal of 
the wife in his life time, | 294. 419 
Where a ſale of lands by the Life to the huſband ſhall 
be good, and where not, OS 
Where the inter-marriage ſhall diſſolve the jointenancy of 
a chattle between a feme-covert and a ſtranger, ſo that it 
fhall not go to the ſurvivor of the wife or the ſtranger, and 
where not, 417, 418 
Where an eſtate of inheritance in the huſband ſhall not 
extinguiſh -a term for years, which he has. in right of his 
wife, * 417, 4438 
Where the wife ought to join with the huſband | in bring- 
ing an ejettione firma, 418 
By what means the huſband may diſpoſe of the term of 
his wife, and by what not, 418, 419 
Where the charge of the huſband upon the chaitle of the 
wife ſball not bind the wife ſurviving, 418 
W here a leaſe by huſband and wife, of the oh: of the 
| woe, wt not bind her der his death, to 7 
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F Where. not Bec tler in oleeding «leaſe cs 
and wifc, of the — of. the. ook. to aver it bor be by 
deed, or to aver the lives of them.» |» + + ibid. 

Where a feoffment is made wilh warranty t. to a. man and 
a feme · ſole, by voucher and recovery in value after . 
they ſhall have no moieties, 

Where a reverſion is granted to a man and a feme-ſole? 
by an attornment to them Gs marriage hop have no 
moieties, ibid. 


* Mer, ror ſhall be tried, *, 
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If the dying ſeized. of baſtard eigne, Tor the i 
of mulier er ſhall * away the W the N 


372 
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ne 2828 or ters ſhall not wage battle, 306 

here battle cannot be wgged againſt the king, 335, — 

Where it cannot be 18 _ the citizens of London 1 
5 5 3 


Rübe. 
A bibep may -purchale to him and to his heirs, © or to him 


and to his ſucceſſors, as he pleaſes, 4 
In what capacity lands | en Wia biſhop and to hie —2 


ſhall veſt in him 230 
Hath the cure : of the fouls of the pariſhioners w within his 
8 1 ; FEET 497 
Blood. 
Where A perſon ſhall be intended to 1 e of the 
whole blood, if it is not ſhewn to the contrar, 77 
Whether male or female blood more worthy, 444 
Ho . bloods a man e in roo Jan was 
What wel be ae bong > nh to entitle the metro- 
politan to commit ain 0 | 281 


Books. 
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principles of the laws of England "2954004: 5 ibid. 


"The: 'Regifter, the foundation of the law 'ovehing » writs,” 


: | Fri 47 ; 
Bratt and Glanvil not beer in the: laws 5 357% £2 | 
Suit Who he was, and where tic died, 11 


Canon Law. See Law. 


1 Cale. Guard. 
HE 3 cannot _ the caſtle-guard, as the: 


** eg | | 162 
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If 4 1555 name of the faint of a cathedral church ought 


to be edged in pleading, : | 8 N 


| Cauſe Matrimonii nee 5 


11 a ** gives land cauſas c. and he will not marry 
hay ſhe ſhall have the land again, $7 * 


Certainty. ; 


Where, upon a gift of all the money in my purſe, the 
donee ſhall not have an aktion for it, without: "alicaging the 


certainty of it, 170 


The neceſſity of certainty in all conveyances, | 25 
Where — ſhall be n in pleading, and "_ 
not, | 
Where certainty to every intent is not requiſite i in plows: 
2 
Where certainty is, requiſite in replications, titles, plans 
in abatement, and eſtoppeis. 5 56 
He that is actor in the cauſe ought always to. alledge cer- 
tainty, 366, 57 
Where certainty i is requiſite in declarations, 84. 193: 202 
Where certainty ou ught to appear in the count or 
writs where in the replication, and where i in the verdia, 
or 8 
Where certainty ſhall be bene by him who is privy, or 

when the matter is the effect of the action, 85 
Where 
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Where certainty | ſhall not be.. | hw who 45 a 
ſtranger. 2 4 30, 81, 84, 8 
- Where a perſon ſhall not be cempelled to- ſh „ 
vhenit does not Ne wien his: knatlddeo; or v it von- 
Kerr things of an infinite number, 113. 126, 127, 128, 
Where dere ba added 40 e ene wc eee ene 
enough before th n ngeffet z 0 therwiſe, if the 9300 
was incertain befbre 9 s 191, 192. 395 
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iT ſeveral are indicted for the ſame hed in- 
ment, w af Prisoner! is allowed his challenge of twenty * 


remptorily 
H bits but one Gil Yatias awarded t6 try thermal,” blen 
3 böte ſhall be drawivagginſt-ally” and: 5 in ap 
wat og 
airs good challenge hb array, eint no kulzhe n 
en a peer of the realm is party, ST. 
A good principal challenge in 7 action to ſay that the 
Ks is brother or un td one bf the parties, 306 
' Where*coufinage in the Aeriachaboagt, in ch&-ninth de- 
ee, ſnall be 'priticipatiehallenge. to the irray, and 
5 wh „„ eee 13917917 1 anne 2:15 42g 1446 
hs thy hat' ſhalP dro ack limits 10 eee blood, 425 
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215 bchechpereg this int hal new the Li 
bir R an ons vides2tyes Dοον n wed 9085 
Feoffment by the father 16 bis for-and heir, pondiag the 
ſuit, not champerty, 88. 304 
Where it does not lie upon Yeery of land after the writ 
purchaſed, * beg lötumes 4 sein 4 Hun S999 90H 465 
NT „ 
4 ba3'4 104 Aeth tche um e, d b R 
. of inheritance in a bor ſoa le or open to | 
whom the box ſhall bn 3 | 323 
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e eee 408 determine in foreign county 
an indictment taken befortz juſtices: of 75 
oy an offence committed in proper county, ; 
Where an error; or miſrecital in the. commiſſion 
"make all the proceedings done under it to be = and coram 
„ VO 
Where che authority of, qprmiliqners,oughs t9.he ewn, 
and that the bros acted agreeably and HH to t the authority 
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Where it is ſufficient if the intent of a condition is = 
| formed as near as Borne though the words are not, 7 


Where a leafe and releaſe ſhall be a 
a condition to make a feoffment, 
Where, no time being limited for the Marwi of 4 
condition, the law will leave it to be done at the will of 
him who ſhall take benefit by the performance of it, 16 
Where a condition ſhall not be ſaid to be performed al- 
though the words of it are fatisfied, if the intent of i it, is 
not fulfilled, 23. 34. 291 
Who ſhall take advantage of the breach of 5 GD by 
the common law, 44, 25+ 34 
Where none but prlvies ſhall take a new eſtate by per- 
formance of a condition, 24,7 25 
Every condition is incertain, in that it may be per! 
or broken, a 25 
Where an ehe is limited to A. if B. die, xc. whether 
this word (if) mall be à condition or a limitation, 28. 


On what fide a condition mall he ſhewn, e 
cedes the thing demanded, and where it is ſubſequent to it, 
and goes in defeaſance of it, . 30. 38. 
a hete upon Aa condition | Yrecedent, the. eſtate tha 2 
paſs out of the donor until the condition is firſt performed, 
25, 26. 172. 482 
Where the words of a condition having tw] mtendments 
ſhall be taken moſt ſtrongly againſt him that ſpeaks them, 30 
Where no time being limited for the performance of a 
condition, the party ſhall have all the time during his life 
| to perform it, ibid. 
hether the word (vellet) ſhall make condition, 30. 33 
Conditions ſhall alwaysJhave a reaſonable conſtrudion, 
o. 
Where conditions impoſſible, or againſt law, or repus- 
nant, are void, and the obligation or feoffment to which 
they are abnexed ſhall be Aae, 2. 34. 133 
- Where a feoffment upon condition not to take the profits 
is fimple, and the condition is void, | 32 
| Words which make a condition are properly foch as re- 
train the thing given, 155 
Where the word (if) ſhall be taken as a limitation,” —. 
not 'as a condition, when it limits the time when an eſtate 
ſhall commence, and tends to reſtrain the eſtate, hid: 34 
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| 8 condition i is in Ante een pclä ue n 
with ſome prejudice to the, party, if it is not performe and 
therefore ſuch. words as refer a thing to the. e's choice 
and eſection of the party to do it, of not, withou Prejudice 
in 170 caſe, do not make a condition, 4 1385 139 

By the ſtatute of 32 Hen. 8, cab. 34+ i pg 
beer ef te king ſhall take e of conditio 


18 
Where a perſon ſhall not at e of ted 0 


condition without ſhewing himſelf able to do it, 34 
Where a frechold may. paſs well enough by a condifio 
which is expreſſed at the time of the livery, 10 "did. 

| Where a fine may be levied upon condition, bid. 
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dit 109 
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Graptees of reverſions of plex common pr perſon may enter 
for conditions broken by ſtatute of 32 Hen. 8. 
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for default of payment of rent without any demand, althou 

be bolds the latich in his 'narural-capacity;': 1” 273% 3 
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will, -wtycti/ ſeemingly tend to LA 
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ono d amg 254 mi 15:0019094 2408+ 4125 413,114 
«He th recefiters for -a;conditionFroken is in of ſuch leſol 
tate as he had be fert the condition! maden b 517 eee! 
What are words of Hm itut ion andi ot lo condition 14 
To what purpoſes. a condition to encreaſe an eſtate may 
have relation to the. time of the livery, and to "I 155 
. 482, 483 
Where a. leaſe for life * non one upon condition: do 
have fee, in what manner the fee ſhall enure to the * 
upon the performance of the . | | 
1902 gp Flue, is to encreaſe by force of a addict? 
ptivity of eſtale muſt continue Ir the leflee or 1555 
until the encreaſe bappens, ; 
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"Where « confirmation is made to aa and wife: 


wife being tenant. dor ſiſe, dt: ſnall enure to the huſban a2 
u arnb xn rub 1iv 22 40 1,4 4% 3 
here a deed wales way of eonſiumation, though, 
terer is no Word of confirmation therein nr 10 
Where iche worũe ( dad rt genoſſi all cuute 88 4.conkr:, 
1 4 
here-a deed of ſeolfment may ba pleaded, a6, —_ 
mation, 23 whlod if duct: uso ys; 
Ife diffeitor makes a leaſe For 1 life, A difleizee conhnmy, 
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* Was before, N 1 112 [17 v1 
here, blauſes in 4 2 of 48. pf, confirmation, 
conn an grant or att nr 
as clauſes of — or omg, 218%c251 390 
tmation cant hr pleaded without: firſſ ſhewing 
he” confirmed, o6ans) los rad 2519 
here a confirmations: by parliament. {ball male whe 
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Where the deviſe of the vecupition of x thingy! hall Be 

deviſe of the thing itſelf, _ where not, _ 5 
Wbere a deviſe ſhaff'be void; when no more 78 welt? 

it than the law would have given without it, 43.804 


© e, 2 e imple yoid, otherwiſe 
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2 Re counts, it is a diffeizin ee 5951-10 n 8 


kee en taken es hs 15 n 
into 8 nen the ſtatute of Marlbridge, - 
cap. . 2 Wollt ion Den Si ee 15k þ 9 rg. 204 
Whete the lord may diſtrain the cattle of his tenant out + 
of his fee, und where mot 4 aft Hiss, 100% f 8 
| ' Where" earths 'diftrained are impessded, ed 
_ +Diſtreſs. taken in m pifcaryy” „Web 3 394 
be ing e for the nears of nobel the 
teat gk den of ortiens; thoough-he havithe ſelghiory 
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t h he has it in Mt narurs“ expavity,s : 314 124 AAG 
Where in ner may uiſtiuin uhmage · feuſant y aſtet the 
*. of the 2 the and ehartles left ia t houſe 
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o Where an ayerment of a feoffment to be by coll 


condfitibn fhafl make the ple „ Mon 1% 0 
Where two ſeveral ſeizing \ Miegged | in ayvawry ſhall make 
i the plea double, 79 00 


e wWnere two continual claims alledged. 0 vel ay decent 
ſhall make the plea double, _ 
Where an allegat ion Uf to. Keith fall make the 
dsudle, duden ure doe, nb ü bon se 21 F —y 


Whete a um pics two matters when he ia-bempeled 
raw 


td ew ir n . 40. 
ATA 8 $229 200 i, % 


In 


1 HIER erm BILLED 


In cets deainſ- an executor ndmini 1 u 

? in his bands, does not make the plea a Ion 1467 
here the king's declaration! hall riot de dhuble hy! the - 

— of „ nisis ib 5 2:5 £21905 of * 


Dauer 
A woman ſal not be:endewed af:4 eoderſtnicbout . 
| ecution, WX 21 157). 201 gaibns dna dont 43+: 
In . a rent charge, the "needs not ſhew the deed., 
of grant. 223 si io zin ods. niginlib yao b10! Sd 25 i 
W here. a recovery againſt the huſband it, +caeabAttiant; 
ſhould: hinder * wife of dower at common-law, and where 
. 6d. b. (ball be l ee 
ere dower obtain y-coyin ? 215A 
If in dawer:the heir pleads in har detinue ok evidences, 
he ſhall ſnew the certainty. of chem, otherwjie! 1 0 8: ane 
ſcaled with:charters, 2146 191485 ybod '::85:i 
Where a woman mall not have dower wheniithe; nature: 
of the eftate, to which! ſhe cha title of 1dowery sc 
changed before the execution of -her eſtates i 1 260 5d : 
Where a, woman may te endowed of a rent which ceaſes 
for a time; and whete not, 8 2b00 g 5:11 0187151 201 16 — 
: Where a woman ſhall loſe her dower for.the #neaſon of her 
huſbdind{ithobt any attaindre af hien in factu= Ho. 2 La 
: Where a woman ſhall rn 
where not, | + 
How many things areth&\cauleefidower, > | = 
| Wihigrp!awoman ſhallbe endowed once 86, % B19. 
Where a woman cannot Felyſy her Jointunea @aghaaks her, 
do ede chan 1s: 7 bes 48214 36 abe s 3d Heir inc 
a woman recovers dower, ſhe cannot enter with- 


ore 
out ſeiain deli cnred to her by the. ſheviffy 329 
aut fon Aa woman ſhall nor be endowed of 989. le 
freeh tullos wa 30 51 193 nfo? e to invams 215{ $3 
Where a wonian ſhall was: be.endawed of bash s, 5 $5qu 
det Met hag 100 555515 ils pr! Kis! [b19v9t owt ano V7. 
ot cab 1 597 
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Ho the dutehy of Cancefer became united to the crow m 
by deſcant to king Hen. 4+. SHITE 4 A lands + 214 A 
© By What manger: of conveyance the e tbe 
dard raked fore the duke s acccihon to d m, ape | 
erwar ee bar ovine © 27 x5 on 

The name of duke of Laxco/ers, and all the: jurifdiQions 
of the gutchy, drowned in the name of ings and in the ju- 
iſdiQion royal, by the acceſſion of the eſtate royal ta the 
perſon of the duke, | e 

Charter of Hen. 4. of ſepatation of the lands and poſſeſh- 
98k of the dutchy from the crown, and the cauſes of making 
the ſame, and the effects thereof ; and in what reſpeRQs the 
poſſeſſions of the dutchy are ſeparated from the crown, 3 
in what not. 24, 215» 216, 17 
Tube king may haye a clauſe of (nen amiltas prepter ali- 

guam libertatem) in his writ, where he only demands a thing 
as parcel of (he dutchy, - cel! cas SE 

Aid may be had of the king before iſſue joined, touching 
his lands which he holds in right of his dutehy, 216- 221 

If after the charter of Hen. 4. the king gives lands 
| parcel of the dutchy, by what name he ſhall be ſtiled in the 

grant, e  ohayeed ea Ts le.” 217 
| Statute of 3 Hen. 5. concerning the dutchy ſeal, and the 
cauſes of making the ſame, and the effects thereof, 217, 


Statute of 1 Ed. 4. of incorporating and confiſcating for 
ever the dutchy of Lancaſter to the crown, and the cauſes of 
making the ſame, and the effects thereof, 215, 219 
Where livery and attornment is neceſſary to a grant of 

lands parcel of the dutchy, and where not, 218. 219 
Statute of 1 Hen. 7. of repeal of a feoffment gf lands 
parcel of the dutchy made by king Ed. 4. by act of parlia- 
ment in the 32th year of his reign, and the cauſes of making 
the ſame, and in what capacity the dutchy became veſted 
in king Hen. 7. by that ſtatute ; and other effects thereof. 
5 „„ „0% 233 

If the king makes a feoffment of land of the dutchy one 
of the cou Kare to hold of him in capite, the feoffee 
ſhall hold of him in capite as of his crown of England, 223 


D% not lie of a reverſion, | 1509 
J Where the writ ſhall be good without any clauſe con - 
_ cerning the taking away of goods and chattles, 199. 228, 

x . 229 
Par II. | Rr | The 


The proceſs in the writ of ejefiione FER 1 
Lies of a pool, or of paſture for an ox, 228, 229 
Where the clauſe concerning the taking of goods and 
chattles ſhall be inſerted in the writ of Herde Arma, ac- 
cording to the regi er, and where not, 229 
Entry * in ejectment without an aQual diffeizin not 

; Fm nor ſhall it gain to the party the — whereupon 
1 make a leaſe, | e 


Election. 


Where the grantor or donor ſhall have ele gie, and 
where the grantee or donee, 1 
Where the tenure is by ſeveral things i in the Anale 
in whom ſhall the election be, viz. in the tenant to pay, 
or in the lord to take, which he meſes,” ff 96 
Where the lord may ele&t to have the en of the 
land, or to take himſelf to his ſeigniory, and where not, 
: 230 

Where the privilege of cleQion may oy transferred over, 


431 


'E ncroachment see Incroachment.. 


Entry. TO. | 

| The dying ſcized of an abator within five years ſhall take 
away the entry of him that has right, 47 
ere the dying ſeized of a diſſeizor within five years 
ſhall take away the 2 of him in reverſion or remain- 
der, bid 
What entry into the land, pending an aſſize, ſhall be 
ſuch an entry as ſnall abate the writ, and what not, 92, 93 
Where an entry is neceſſary to avoid an eſtate, and where 
not. 133. 135, 136, 137, 138, 139. 142. 413 
If an entry is neceſſary to avoid an eſtate for years, and 
to ſupport a new leaſe by the leſſor, notwithſtanding-a co- 


venant and grant by the leſſee that if the rent be in arrears 


the leafe ſhall be extinct and void, 133. 1353 136, 137, 


Where 


138, 139. 142 

Entry neceſſary by the lefor to avoid the eſtate of tenant. 
fur auter vie after the death of ceſtuy que vie, 139 
Entry neceſſary to diveſt the poſſeſ on and intereſt out of 
the termor who holds over, | ibid. 

Where a man may make a leaſe of land. before entrys 
though he ſhall not have treſpaſs, | 137. 142 
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Where an entry, may. be alledged upon a feoffment  plead- 
232 
So entry without an aQual difſcizin does not gain” the 


ſſeſſion, 8 233 
e deſcent of the youn nger brother ſhall not take 
ay the entry of the eldeſt, was 306 
PINE an entty needs not be - aldged in gente. ts 42 
Bos K „ 375 1 4 
How divided, | 465. 467 
Where it correts and Wacken u the net words 'of a 
law, 1 et 455» 456 
\ Called « jchaia, 4 2 8 


495 
A neceſſary ingr redient in the expoſiti tion 357 all laws, 466 
(Wh part of the law, but a moral virtue hie 1 GR wh 
bid. 
2 to . wheti the words of 4 law ſhall be reſtrained 


or enlarged by equity, 467 


Knows no difference between a wh arid aber, 468 


. 
s 8 — 


Error. 


Where writ of error lies upon an erroneous tecorety 
againſt a tenant, and where not, 24“ 

Where error in the latter judgment ſhall not reverſe 
firſt judgment, though the Jaſt is grounded upon the firſt 
error in the firſt judgment ſhall reverſe both, 265 

Where error in 4 record m7 be avoided by plea' as well 


as by writ of error, 266, 257 


here a miſrecital of time, place, or number, ſhall make 
the whole erroneous and void, ' 23025373 
Writ of error maintainable by one not party nor privy, 


| Where error lies in the king 8 bench i upon a judgttient in i 


chancery, 


Where judgment given ſhall not be void, but a by 


3 
Writ of error in the ee chamber abated by the 
death of lord * e ie} es 05 
Elen | 


Debt TEE FREE” the ſheriff by the adminiſtrator of 
the creditor upon the eſcape of the debtor who was in exe- 
eution, 35 

| R r x Where 
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Were a perſon in exccution eſcapes, the buten hall | 
ain, not can ee 4 


never haxe remedy againſt him ag 
retake him, 8 
The reaſon why debt lies 1 crediter . againſt; t 
2 an eſeape of the or being, i in dae 
en pon an eſcape at carbs lei Behar the ſta- 
tute of 1 R. 2. cap. 12. ; 8 


riſoner i in . — go out by mainprize, bail, or 5 
it is an eſcape quity of the ſtatute of 1 R. 2. cap. 12. un- 
leſs in caſe of i Berit of London in places within their # 
riſdi&ion, 


If a priſoner marries a woman who } is. keeper of the prion, 


it js an efcape in her, 


37 
Where a priſoner in execution in one e into 
ine, county, pane with a ſervant of the ſheri , itis 
an c cape, 


Waka upon nec fie *. ae the view, 
If 3 bill of debt lies u * 


Letting one in execution go. 4 2 is an rata 5 
a thing.contrary to law, 63, 64 
Where a voluntary eſcape between the time of the wound 
wen and the death of the party wounded fhall not be fe- 
omg. 258. 263. 401 
To make an eſcape felony in the gaoler he that wat 
fuffered to efcape ought to 2 a felon at the time of the 5 
cape, 2063 
| Where a voluntary e mall be felony in the gaoler, 
though the party was not a felon to the _ at the time, 


"i 476 
5 Eſcheat 
How many writs of eſcheat there are vpon attainder of 
n, 5 „„ ys | 262 
| i Eſcuage. : | 
Loon what occaſion firſt invented, 116. 129 
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- eſtate by ES 9 


Where an eſtate ſhall be ſaid to continue always i in _ £5, 


in'whom it is ropoſad, unleſs the Bontrary be ſhown, 193. 


Where en eſtate ſnall be ſaĩd to have — 
here do be determined for the beneſit of a ſtranger, 195 
Where a man may have an eſtate; of inberitanee i in his 
own right, and a chattle in right of another, but not a.chat- 
tle in His own right, | . 417, 418, 419. 420 
Where a man cannot have froehold i in another's right, 
anda chattle in his own right, in the ſame thing, _ the 
greater eſtate ſhall: merge the leſs, 

Where an eſtate of freehold cannot be derived out — 5 a 
chnttle. a4, 625 

Leaſe to a man and his heirs: 9 the life of 12 S. what 
eſtate che lelſee hath, nf | 3365 555 


8 to - comprehend certainty, 
Il never be eſt 8 matter which 
r would not permit him to before, 57 

3 one ſhall not be eſtopped by that which ionot ma- 
ter _ 

"Where ſeirin ef ma; e is an cſRoppel, 

Who ſhall be heir iy an eſtoppel, 1 
Ws. 'one ſhall be eſtopped by his own necual hy _ 
"Where a recital in an 2 of parliament ſhall be no eſtop- 
| $, 490 

| Where an indenture or fine ſhall be eſtoppel, * 7 1 4 4 


Evidence. 

If one party may demur on evidence without conſent of | 
the other, 4 
What ſhall be good evidence to prove the iſſus if one 


agrees with a collector for the ſubſidy of,merchandize, ibid 
What evidence docs or does ORG 1 n 75 8, 


. in the negative void, $ 
Where a demurrer is upon the-whole-evidence, and one 
of the witneſſes proves againſt the defendant, if judgment 
mall be given for the plaintiff, ibid. 
If in a * in — 4 giſt in frank a. 


riage 
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rigge | the gift i is traverſed; a deed of gift in frank. marriage, 
"with" remainder over in "fee, greg be n in enden. 
| FS, IR. JET 7 1 
Upon the general ie in e a licence cannot be 
\given in evidence, ibid. 
Where, upon traverſe; of a leaſe for years alledged with- 
out deed, a leafe by deed ſhall not be given in evidence, ibid. 
Where, upon nul tiel recognizance pleaded, evidence of 2 
_recognizance upon condition proves the iſſue, ibid. 
Where circumſtances may be given in evidence to, Prove 
the intent of the party in a conveyance, „ 
What may be given in evidence upon iſſue whether the 
Apfeadamt was within age at the time of making a deed, 108 
In a demurrer upon evidence jury put to aſſeſs damage 
r 405 
Where part of a teſtament 1 may be given in evidence, 410 
Where the chirograph of a fine oy be given in evidence, 


being without ſeal, 7 ibid. 
Wbere a recovery may be given in evidence without ſeal, 
411 


Whatever the jury may take cognizance. of themſelves 
may be given in evidence by parol, or by: capie or by other 
en of truth, — ibid. 

Demurrer on evidence confeſſes the truth of the fads 
given in evidence, but depics the "NPexalann. pf the lan 
thereupon, ibid. 

Where certainty is. not requiſite i in r as it is in 
7 but that which _ probable ſhall be accepted, 
and why, 412 

Every man's N ſhall be applied and taken according 
20 he intends it, viz. for his own adyantage, ibid. 

Herald's books admitted good evidence to prove couſin- 
e 426 

| | Exception. 8 

Where an exception in a leaſe, though it comes under 
the per nomen, goes to the thing before demiſed, and re- 
Regins! the demiſe in part, 104 

Leaſe of two acres, excepting one, is E void exception 

153 

Wbere the words (other han) hall: have the ſenſe. of an 

: exception, A HSONITTS 2; 5 195 
Where that which is excepted out of cara) words is 25 

5 3 Ae as 4 nothing had been ſpoken of Dive 361 
4 iverſity 
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Diverſity, between an exception. and a ſaving, 3 ibid 
Where an exception of a thing, not. contained before. in 
the general words ſhall be void, aft 

Where an ach & the e BP $i me ſhall 5 


ge ; Peron: + | 0 6 
Where upon a 0 excommunication the judge Wer 3 
ſought counksl of: „ee of! 4 ics, BARS 
8 Execution. | 0 


The order of execution ypon ſtatutes merchant, iaple, 
and recognizances, 62 
Where the execution of a recognizance ſhall be diſcharged 
in the whole by the conuſce's purchaſe of part of the land 
which the conuſor had at the time. of the recognizance en- 


tered into, and where not, 72 
A diſcharge of part of a thing | in execution is a diſcharge : 
of the whole, *. "> hid- 


Where the conuſee of a recognizance ſhall bave execu- 
tion of the land againſt a ſtranger, and where not, ibid. 
Where the conuſee himſelf is one of the feoffees of the 
conuſor, his entire execution of the land ſhall be diſcharged 
againſt all the others, but if the conuſor has reſerved part of 
the land to himſelf, the conuſee may have execution of that 


part which remains in his hands, ibid. 
Execution of a ſeigniory cannot be had in the land of the 
king, though he has it in his natural capacity, 242 


What might be put in execution for debt at the common 
law, and what not _ 441 
If execution upon a recognizance or ftatute ſtaple i is ſued 
againſt termor for years, the ſheriff has election either to ſell 
the term abſolutely, or to extend it at the annual value, 524 | 


Executor and Adniniſiratr. kg 
Where plene adminiſtrauit the day of the writ 3 
and ſo nothing in his bands, ſhall be a good plea by an execu- 
tor, | ++ 
Debt 3 againſt the goaler by the adminiſtrator f 
the creditor for the eſcape of the debtor who was in exccu- | 
tion, 5 
Where e and another are made executors to debtec, 
the debt is extinct for ever, | 36 
"Where 


Where an adintaiteatsr aui Kft by adi aal an- 
hap as well as an executor, Ibid. 178. 467 
Where an executor ſhall ſhew' the telſtitne nt in an action 

brought by him, and where not, : 46. 81 
Nothing in his hands the — of n writ purchaſed, with- 
out ſaying, or ever after, an executor, —- 50 

Where adminiſtrators wal fee t e letters of adminiſtra- 
tion, and Where not, 52.277 

—— ſhall have an action of acedunt as well as 
executors, . 
If the teſtator 3 tbe Ain to one in his 

will, by thofe words he mall be his executor, © 157 
Action on the caſe againſt an —_— a'ftinple' con- 
trat of the teſtator, 181, 182, 183 
Where an executor by pleading to an action ſhall "rake 


himſelf Jiable to it, which otherwiſe he ſhould! not have been 


if he had demurred to it at firſt, 182 
Where the teſtator cannot wage his n, an adden lies 
againſt his executor, ibid. 
An executor cannot convert the reſidue of the 'teſtator's 
bor to his own uſe, ibid. 

xecutors are only nitniſters and/'diftribytors of the goods 
of the dead, ibid. 


In an action on the caſe againſt an executor upon the fim- 
ple contract of the te ſtator, the plaintiff needs not aver that 


the defendant has aſſets to pay fegacies, 183 
A creditor being made 'executor to his debtor may fetain 
goods to pay himſelf, 1.584, ibs, 86. 343 


Bhs ve acceptance of the Exccuturlhip by the debtee ex- 
uiſhes his action for ever, though not the debt, 184, 185 
ere debtor and another are made executors to the 

able, the action is gone, though! the debt remains as affets, 


IN. 186 
So the aQion is gone in ſuch caſe, though the debtor dies 
firſt, and did not adminiſter at all, 184 


An executor refuſing to adminiſter muſt be named ĩn every 
action brought by the other executors for a duty done to the 
te ſtator, ibid. 

Where debtee and another being made executors to debtor, 
and debtee dying firſt, his executors ſhall have an action 
againſt the ſurviving executor, and where not, ibid. 

Where the inter- matriage of the ereditor with one of the 
'executors of the debtor ſhall extinguiſh his action, and 
. where not. | ibid. 

| Where 


T- K E TA B LE. 
When be eee cannot pay a choſe in ain, e 185 


Without an executor a will is void, a ibid. 


Ho the adminiſtration of the debtee executor to debtor 
cauſes an alteration ef dhe property of the teſtator e goods 
in his hands, towards ſatisfaction as: — own debt, ibid. 
If the creditor be made executor to the debtor, and there 
is not aſſers to pay his own debt, he may have oa gow | 
inſt the heir, ibid. 
ate bete made executor to debtor cannot r6tain for 
part of his debt, and have an action againſt the heir for the 
refidue, but he muſt either retain the whole, or have an 
action for the whole, | 1855 186 
If executors pay the teſtator's:debs vith their on money, 
they may retain to the value out of the teſtator 8 "ny as 
their own proper goods, TI | 

* Where in an action agaiat executors, the deat ot — 
ſhalt abate the writ, * ibid. 
What acts done by the adminiſtrator been te ener 
has proved the will, ſhall be good and inde feaſible againſt 
the executor, and what not, 276. 482, 463 
An executor cannot be without a teſtament, 270 

If in pleading adminiſtration it ſhall be averred that the 
ortlinary who committed it 1s the Res. of the place 
where the party died, | 277. 

Letters of adminiſtration not binding in our have: hut 
may be denied, and how they ſhall be tried in ſuch caſeꝶ ibid. 
| Adminiſtrators might be appointed by the ordinary before 
the ſtatute of 31 Bd. 3. cap. 11. and their intereſt and power, 
and how chargeable, 278. 280. 290 
An executor cannot have an action of debt, nor releaſe a 
debt due to the teſtator, before probate, 278. 281 
Where no notice of the teſtament ſhall be a good ground 

for the ordinary to commit adminiſtration, 278, 279. 281 
Where the executor may pay the aſſets in his hands to a 
creditor of the teſtator, pending the writ of another ereditor 
which was ſued before the payment, 279 
In what caſes adminiſtration may be commned; where 
the deceaſed did not die inteſtate, but made executors and 
a teſtament, and the aQs of ſuch adminiſtrator ſhall not be 
_ avoided, E 279. 281 
I a. man makes his executors, and enters into religion, 
andi is afterwards deraigned, he ſhall not ane the ace off 
"the*executors done in the mean time, 


279 
How the power of an executor may be ſpecially: lickired 
and — by the teſtator, | _ "did. 


How 
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| "How many perſons have to do with the goods of the de- 
S and who they are, and from whence each of them 

derive their authority, 279, 280 
Where debt lies aguinſt.the executors of the ordinary. for 
the debts of the inteſtatec „ 290 
To What purpoſes the executors have 4 an intereſt and au- 
N in the goods of the! teſtator before probate, and to 

what not, 228380, 281 
What act done by the executor ſhall amount to an admi- 
niſtration, 1 5. 0 
Where the executor * 0 adminiſtered, his refuſal 
afterwards may be refuſed _ „ 
Exeeuots muſt before probate remos e the goods and 
chattles out of the houſe and lands of the teſtator deſcended 
to the heir, or elſe the heir may diſtrain them damage- 
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= "Where treſpaſs, or replevin, is maintainable by executors 
= before-probate, 5 265 1p 
| The property and: poſſeſſion of the 5 of the teſtator - 
I can not-be in the executor and adminiſtrator, at one and the 
4 ſame time, 55 ibid. 
= The effect ad relation of the probate of. a teſtament, 
= , 
| W here the probate of the will ſhall make good a releaſe 
4 made by the executor before probatec ibid. 


Where adminiſtration granted by one, and all acts * 
by the adminiſtrator, ſhall be diſproved and avoided b 
ſecond adminiſtration granted by another, TOW "> 

Where treſpaſs may be brought againſt the adminiſtrator | 
of the ordinary, by the adminiſtrator of the rs 

ibi 

Who ſhall commit e VA a where the inteſtate 
dics leaving goods to the value of 1c}. in divers dioceſes, 
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ibid. 
Where the power of an n adminiſtrator ſhall be diſproved 
and avoided by the prohate of the teſtament, ibid. 
Wuhat the ordinary ought to do before he commits admi- 
| niſtration, - where there is an cxecutor made, ibid. 
Where a man ſhall be ſaid to die inteſtate, although he 
makes a teſtament. and cx:cutors, 231, 282 
How letters of adminiſttation may be avoided, 282 


What acts done by an executor of his own. wrong ſhall be 
good and indefeaſible againſt the lawful executor, bid. 
To what purpoſes execuiots ſhall * reputed in law al. 

ſigns, | 286. 11 


. 
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It executor of an executor might have debt or r other en 
1 a duty due to the firſt teſtator, before the ſtatute. of 25 


Bad es. be 225386. 290 


here the executor of CS mall have an aQion 
| open a covenant made to the firſt teſtator, 266. 290 

Executor of an executor is immediate executor to the 
firſt teſtator, and is in the like degree as the firſt Autor 
Was, Ss 825 


At the common law, executors could not have a ions of | 


account or of treſpaſs ſor goods carried away, until 4259 
them by ſtatutes, 

In what right executors ſhall be poſſeſſed of things. which 
come to them by reaſon of other things, which "yy have in 
right of the teſtator, | 492 

Where a leaſe for years recovered by the executor, by rea- 


ſon of a covenant made to the tellqtor, ſhall be aſſets in his 


hands, | 8 0 70 „ 


If an executor aſſigns auditors to one who x was an account- 


ant to the teſtator, and he is ſound in arrears, how the ac- 
tion of debt by the executor ſhall be, and in what capacity 
| this debt ſhall be veſted in him, -.- {Jos 


Ia what right an exccutor; having 2 villain of the teſtator 


for years, hall be ſeized of the perquiſite of, ſuch villain, 


ibid. 
Account lay not againſt executors at common law, unleſs 
for the king, 320. 322 


Where upon a falſe. plea, pleaded by an executor, nothing 


ſhall be put in execution but the goods of the teſtator, 


4⁴⁰ 
| Where an executor is alſo legatee, he is not compellible 
to take the legacy againſt his will, but he has election which 
title he will ſtand to, and the election of the one confounds 


the other title, ia 5 5p 528. 343 
Where an executor is alſo legatee, | his firſt title i is as exe- 


cutor, 520. 54 3 
Executor may alien a term before N | 
W here the executors aſſent to the Hat b a 15080 out of 
land, or other thing, ſhall be no aſſent to the Sen of the 


| land, or thing itſelf, 3321. 541 
W here the executor's aſſent to the firſt deyiſee Gall enure 
to him in remainder, 521. 845 


| Where the executor's aſſent to a deviſe 6f the occupation 
of land for a time is an . to a deviſe of the land itſelf to 


another afterwards, 5 524. $41, 542. 545, ; 5 
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An executor cannot deviſe the goods which he bas; a8 ex- 
<ecutor, 825 
Where the goods of the teſtator ſhall not be bur za ercou- 
tion for the tbr of the executor, ibid. 
An aſſent of the execator to a el bey is. ibo weit, 


: 526 
What remedy en exeeutor beingalts legates- hs rhe 
10 acy 9 1 542, 543 


here an executor is alſo legatee, at what time the pro- 
perty of the legaey ſhall be adjudged in him, en, and 
in what de | Koh 
Gift of ton one's goods to his executor to perform his wil 
is void, ibid. 
Executor ought to take an oath to performs the will, $44 
Where the executor is alſo legatee, what act ſhall be iy 


elektion in him to take the thing as a legacy, 


Where the executor may pay one legatee his whole os. 


there not being aſſets to pay all the legacies bequeathed, and 


the other legatees ſhall have no remedy ; ſo if the executor 
himſelf is legatee, he may prefer himſelf, 545 

Where exccutors ſhall not diſtrain in land for: the arrears 
of rent, when it is in the poſſeſſion of him h toes not 
Fn claim it by deſcent, but by another 8 Ida]! 


Exigent. Soc Outlawry. 
Expęſition of Morde. 


or the word (agreement), | 
Of the word, ce), and where it. ſhall ba, taken __ "ee 


am 

Ger the extent of the word ( purchaſe), and where a gift of 
all his lands purchaſed ſhall paſs lands which he has by 1 
without conſideration, or by way of remainder, 

Of the words (durante termino), 23. 7755 © 
Of the word (then), and the relation of it, 24, 25. 32 

Of the word (if), whether a condition or a limitation, 

25. 32, 
Of the word (vellet), if conditional, 5 5 33 
Of the words. (quorum premifſorum proces), and their 


r and force, 56. 193 


Of the word (/ame), and to what it ſhall ' be referred, 
s are named before, 64, 6 
Of the word (forge), and where it has relation as well 


to things * as MTs | "OP 8 


| * U E TABL E. 
 Ofthe get (inhre fg, 25d (vietate 


| and-the. difference between them 68 
. Mbere the worde (in) and 62 ſhall receive the ſame con- 
here! the word ( ſaid, 150 vitiate, or not, when chere 
is nothing before - Montiened ta which it can be refered, 88 
Ho t the words ( the time of the making), ſhall be ex= 
Of the word (only) 3 2 
Of the words. (ita PIR > ib 


Where the judges have conſulted with grammarians, and 
have purſued the ſenſe of the grammar, in the conſtruQion 


of Latin words, | I22 
Renunciavit tots cammuniæ, Levin. | ibid. 
Pentecoſt, how defined, | ; ibid. 
Inagina uit, bad Latin? ibid. 
Of the words (puri auri), ibid. 
_ is a conjunQion. adverſative, and alſo an adverb af- 
| firmative, ibid. 125 
Licet is a direct and preciſe affirmation, | 125, 126, 23 
12 
Cum, the uſual form of recital in debt upon obligations, 
123 


L.icc, without other matter, is neither an affirmative nor 
a negative, but is governed. according. to. the matter which 
comes after it, 12 
Where the words (cum, * ut, tam, and quam) are 
preciſe afirmations, and traverſable, „ 
Of the words / ¶ licet ſæpiui 2 in debt, ibid. 
Of the word (farm), the ſame in effect with rent, 
132. 1 
Ww here. one word ſhall.enure as another, in . — 
ſerye the intent of the parties, 134. 141, 1 154. 1 775 


159. 170, 1 | 
Where words ſpoken by one ſhall be taken _ if oben b 


anather, and where not, 134. 136. 138. 141 
Where miſnaming words ſhall not hurt, if there are words 
ol ſubſtance put for them, 1 


Where the effect and | ſabſtance of words ſhall be more re- 
garded in contracts than the form. of them, and words 
which are ſeldom uſed ſhall be held equivalent to uſual 
words, if they have ſubſtance. in them tending to the effect 
propoſed, 140, 141 

Where the word (renounce) ſhall enure as a releaſe, 140 
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Of the word — how it may enure, 26 | 
Where the word (ſame) thall be taken for (the Mir), and 
where not, "141, 143 I IF 
Of the words (/lagnum,” agua, E piſcaria), what they con- 
ſiſt of, and what ſhall paſs by a grant of them, 151. 154. 


W - 
Where the word (tenements) ſhall comprehend a rever- 
fion, "$63; 255 
Where a word includes another thing, the thing included 
ſhall paſs by the word, 154. 157 
Where the word (de rſeend) ſhall be taken for e e 
; 342 


Where the words (recipere terram) ſhall be taken in the 
ſenſe of (re-enter), ge 3 
Of compound words, and where they ſhall contain + fore 
tal things, - "168. 170 
Where the common t. and language of the _ country . 
ſhall be obſerved and purſued, 169 
Of the words (oxgang of land, yard and, an  Bovate of 
land), and what they contain, 2% "xYO 
Of the word (zo), what it is that ſhall be ſo called, 170 
Of the words (as if), and what effe& they ſhall have by 


relation, 758 
Of the words (nuper) and (quandam), and to what part of 
time they relate, 190 


Of the word (demeſn), and what it is properly applied 


191 
Where the word (demiſe) ) ſhall be taken in the ſenſe of 
(granted over), and that as well where the thing is granted 
over by the act of the law, as by the act of the party, 192 
Of the words (other than), and where they ſhall have the 


to, 


ſenſe of an exception, | 195 
Ot the word (term), what | it contains, and what ſhall pals 
by a grant thereof, 198 


Ot the words (end and expiration of a term of years), and 
where they ſhall extend to a ſurrender of it, | ibid 
Of the word (foreign), where it ſhall be taken i in the ſenſe 
of rſs 559%. Wo 
here the words (virtute cujus) are not a poſitive aver- 
ment, 206 
Of the word (terminus), and where it may be referred to 
time and place, 273 
Of the words (out of memory), and to what part of time 
they ſhall be referred, and what ſhall be intended thereby, 
274 
Where 


5 
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Where a ſentence is in the digjunQive, and one part 
not be performed, and the awe ww the party hal 245 
forced to perform that which, may be per N 2 

| 3 a COPIERS ſhall be ta en as a disjunQive, u 5 

The effect of all worde rede in a a-reaſonable * and con- 


ien of them, and in ſuch- eee een ip | 
be taken, 


Of the word (conclude), - and from whence derived, 455 
Of the word (intereft }, and where it ſhall. comprehend a 


term for years, 793 


74 
Of the word (aforeſaid), and if it ſhall abate a writ, 
where the matter to which it was referred was not mention- 


1 1 e oy te brad 3 Hed, 5 
e . . 
Where 7a leaſe for years may be extended at "hs W 
value as gane freehold, | 524 
| "A 
Fucinguiſhment. un = ANAHYIEY 


W here debtor and another are made executors to ebe 
the debt ſhall be extinguiſhed, a 
If the tenant enfeoffs the lord i in fee, the ſeigniory i is ex- 
tinct, 106 
Where acceptance of the exccutorſhip by the debtee is an 
extinguiſhment of his action for ever, though not of the 
debt, 184, 185 
Where debtor and another being made executors to debiee, 
the action is ext inguiſhed, though the debt remains as al- 


ſets, 184. 186 
So the action is extin& in ſuch caſe, though the del ter 
dies firſt, and did not adminiſter at all, 184 


Where the intermarriage of the creditor with one of the 
executors of the debtor ſhall extinguiſh his action, and 


where not, f ibid. 
Where the Aion for a thing is extinguiſhed, the thing 
itſelf is alſo extinguiſhed, e H 


The intermarriage of the obligor with one of the  obli- 
gees is an extinguiſhment of the whole debt againſt re 
+1 2400 
Where an eſtate of inheritance ſhall extivguiſls: a chattle 
in the ſame land, and where not, 419, 420 
If a rent be "granted to a tenant of the land, and to a 
ſtranger i in fee, it is extinct for a moiety, 419 
| Where 
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* 


Where the nceeffion of 5 freehold in ner droit all ex- | 
ange a term which a man has in his on right, - 420 
Eeffor has # term for 1 as F executor of lee, the term 
is not extinguiſned, 1120 
Where by a feoffment of a manor which huſband has in 
fee, the moiety of a leaſe for years which he has in the ſame 
manor in right of his wife jointenant with a ſtranger, ſhalt 
not paſs by way of extinguiſhment, 422, 423, 424 
Where the poſfeffion and eſtate of the land comes to bim 
who has the yy thereof, it merges aa prendre for 


the time, 9 
—— ö 
What mall be ſaid extortion in ſheriffs, or other eos, 
-— 8 - 
The odiouſneſs of the crime, „CC 
Failer de Rn 


HERE in an action of debt upon a recognizance the | 
defendant pleads nul tiel recognizance, and the plain- 
tiff certifies a recognizance on condition, he has not failed 


of his record, 14 
If at the day the party brings in a record which varies in 
the fen or term, he has failed of his record, 79 
Farm. e 
Where it has the ſame ſenſe with rent, 132. 195 
How called in ſeveral counties, | 160 
W hat it is, and how much it may contain, and what 
| ſhall paſs by a grant or deviſe thereof, 191. 195 


Fee Simple. See Expoſition of Words. 


Where a man is ſaid to be ſeized in fee, this ſhall be * 
in fee ſimple, 
A gift to a man et beredibus ſhall be a fee ſimple, though 
(f#is) be omitted, 28 
Every fec imple which a man has, | is his inheritance, 
0 
Wbere a fee ſimple wall be intended to continue always 
in him in whom it is repoſed, unleſs it be ſhewn how it is 
otherwiſe deveſted, 193 
A fee ſimple in poſſeſſion, and a fee tail in 1 can- 
not ſtand together in one and the ſame perſon, at one and 
the ſame time, | 230 
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-At the/corhmon law all eſtates of inheritance were winder 
fee dps, abſolute : or 3 and what "thoſe were, 
4 ad ee en et N 3 a9, Agnes ge 
4 remainder not 1 over upon a fee fimp 
188 NAK s 0 Tz 239% 248, 24 19 
— iſfue of tenant i ſimple 8 
onal had before the ſtatute de denis againſt an — 
== there may be two fees of the — . 54 
eee 248. 
Gicht X 
-Que fee ſimple, cannot:i IEEE | w 5 
A gift of lands by Fo fr ref de dyoit aue quit 
EEE os ſhall be a fee ſimple, 
Where a fee Gmple ai vat werte an eſtate· tail . 
| dent, elle (to 4 <0 en Heil dz $0017 ths hoes 
„Where a gift of land to one and to his heirs maler ic 6 
ſimple, and. Where nat: 4 f bz ofen, 566833 
. How many forts of eſtates in fee here are, (1501702 Fa 
What is afee-fimple abſolute, Eton A 4h TE 


$4, 


What is a fee imple determinable, if nos! = 1 ii. 
What is a baſe feds ici 53 hh ad bg cu. nt ibid. 
IF 1122 1 24 7021 5 2boon > I” 3 $414 & 45754 ve 


cbooy ot ict bobowus Fels de ft 10 465k 210 hank e 
If huſband and wife are jointenants | of a term for 1125 
and the hüiſba d becomes felo ds hh, "the" leaſe; is" bg cited, 


02 257 
What are the things which eonſtitute its felony, oF 420 


115 


What ſhall be ju ged the cauſe of the death of A 110 4 . 
as of one that drowns himſelf,” © "258, 259. 261, 262 
Ho the forfeiture ſhall relate, 259, 260, 261, 262, 263 
Why, and to what purpoſe, the nding of his death by 
the coroner is s equivalent | to an attainder i in fa, 258. 260 


41 


Cd 2 his executors, or 2 teſtament, 230 thy 
{PEW Scots | * Le þ 201 
Ho far the king ſhall be entitled to his goods, 2 Eo 
At what time he ſhall be deemed a felo de fe, © ibid. 
Where one joint obligee becoming file di fe, the ſurvivor 
ſhall ſue the bbligation, and not the king, ' 2." 39 
Hon many' parts the aQ'of a fels de ſe confi 6s, and 
which i is the moſt material in the eye of the law, ibid. | 
Wherein the puniſhment of & feli 4ſt Wi * 
niſhment of other felonies, | 
Pax II. ""Y 4 | Ville. 
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Maine gives hies ſelf Aa marks! [wounds dent feixcs the 
goodey villain dies therking:flialkbavathemo: g ibid. 
Ihe rene Felp ade ſe ſhall not forfeit his land, 


Ih ri - on a th og ry 2 45 - 3201 Abit! ff) _— 
e. itt ef the offence of a felo eſe, 18 4 261 
aſt whom the,offcnaerab w Rar ery" 


| ien nn lait as very 3h „ i 963 24038) ibid. 
"Wha 2 fn de ſe ſhallfordeite: 0. ed nm 1 8 bad. 
jouwhy therking.ſhallibave, the goods:and chatthes- 
4705 * Ne: ibid. 
tom what dime ihre felanp hellibedated, -! n 3.432 
F durok e! ibid. 
vid i 
4934102 4 lin! 218115 it 
„Where killing —. ſhall not be felony, —_ done: +34 


com puſſion. Neid 63 ban 5no 03 ba 40 fig e „ 
- Where an infant of tender age, or wan now Jang: mine; 
kil another, not felo 1 i ii ene 7 2 id. 
there drunkenneſs ſhall Wb for-felony, ik ibid. | 


Where a felon flies. into a ſoreign county! and iv there 
taketi, in what county he ſhall be impriſonedjʒ, 


te 5 


n of. = Wien. barmern "ho 


wound and the Seek of 


91 113% "A 110601 U ifs 5. i Re 1 * - 
145 8 or. 15 dees to. do a 0 not puniſha ba 
11 it be e y — lf 2 15 

natic, ing hi mor not a, Ty 
hyhè N bis 58 15 3 250 
ere the law __ N cauſe an 


12571 gh N 2000 11 14 


ever. 
bn ch 3; ede 1811 + + E it ry 2 i! * ibid. 
+4 * 7 7 4x01 84 72 1er 4 * TR 3; | Tf 
1 £ Fife, IR. , ond 5 241 
114 321 1110 5 3 


ak a Pale and releaſe ſhall amount to W 7 


here ce Anh uſe and, his, feoffecs after the ſtatute of 

chy 3. and before 27 Hen. 8. Join in a ORs whoſe 

42 it hall be oonſtrued . 

here cc for life, and hę in, revenſion | Goin: in | a feof. 

* hom it mall be conſtrued, tinte 20 89, 140 
here he who is ſeiasd in fee, and anothen that bas mov! 

1 in the ON WL feoffment, how it all be en- 

| * £11461 oe 20 

tion Hara gtian by, the.conditinn 45 

22551 and where repuge hn, No to 156 
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ar br amtes upon feaffeo for I yet he 


has not ſo avoided the fcoffment ag ta puniſh feaffee lorgaking 


the indamprofitsy « 211; & iD #71013; 1815010 S{is fit} 107 10 
Where a feoffment is made to the uſe af 1 
refriſes; it is as if it had been appaintiediio:theruſe. ob g.dead 
perfore in law, or of an inaniniatt thing, and ſo it id foe; 
Onan and Hall he to the uſe ef we 
r e een 
Where tenant for years and the leſſor join in a ſgoffmont 
in fee, ow it ſnall bo conſtrued, Wolls z 21 36d 440 
E Hife hr puri din celeuſe. e as à feofft 


men t, 9 bohune 5 A, ty E707 156 

s : Where a decd of feoffment may "be pleaded.as a.confirma- 
_— ait 1 v9 F180 of 

0 ue in-pleading a ſeoffme nt, an entey maybe alledg 

N * N 


WW here a fcoffmenvis/pleaded withoutſhewing any, aſe or 
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the poſſeſſion of the ſeigniory is ſuſpended, ibid. 
If a man leaſes his manor for life or years, except his 
villains, now they are in groſs, and not regardant, ibid. 
Leaſe of a manor for life, except the ſervices of J. S. who 


| holds of the manor, neither the ſervices nor any — of the 
| ans e are parcel. of the pere dating the e leaſe, 


ibid. 
uy e a writ + of tabs 2 a tenant. of a manor for 
Jand holden-of the manor ſhall not be maintained in the 
eourt of the manor, | jidid. 
What a manor is, and of what it conſiſts, 137 
A manor may paſs by the name of a knighbt's - 22 | 
Manor is a compound word, and what things it ] 
contin, | „„ e 170 
What it is that eonſtitutes à manor, 169 
Where a franchiſe or advowſan appendant to a manor 
the manor, without 


ſpecial words, and where not, | 239. 243, 330 
Gift in tail or leaſe for life of parcel of a manor, luring 


theſe eſtates the land is nat 52 815 of the manor, 422 
Where by a feoffment of a manor a leaſe for years which 
the feoffor has in it in auter droit ſhalt not paſs to the ſeoffee 


by * of extinguiſhment, # Fi 422, 423, 424 


 Manſoghter.. See * ar. 
3 Ma arriage.. a 


; tow relpected and favoured I in the "OR COLO „ | 
| Qrgained by God, and for, what purpoſes, {| 303 
The only ſanction to procreatiqn, 


, The education and nouriſhment of PDR ee 


therein how inculcated by nature, 303, 304 
Why Se ea * en were . 
*. * God, 199 conn - ( 
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In whom was the firſt marriag by 10 15 | s 1 1 4 us | 
- Encouraged among all natens dic. 

© May be ſaid to proce 5 of God Ga gentium, | | 
- Approved bythe laws e . 


; * 8 Aa vis © +". bee — 2 Ber N 2 
1 he holds plea of a thing PEAR, of FI Ken, is 


void, _ coram non judice, Ak es 2 


/ 82 ; N. after and Ser kt et 


Mz i tht ee by tat at 
6 vant, | vi 


LY: 


© Maxis, _ and Conftrudtions 75 La Ag 


- here a man is driyen-by ſudden and urgeatemergencies, 
which he could not.foreſce nor prevent, to AT contrary to, 
| . of the 7a he ſhall not puniſhed, |. 9.13.8. = 
he law appoints every N to be done by bien h ha 
the greateſt knowledge and fhe | 
here a man has an intere(} i in an 97 thing-he law WOE 
| gives him means to come ta it, be e to do ſuch 
| 7 acts, without which the thing itſelf cannot be en» 
Deed 13,6, 317 
his the ſcope K+ end 2 a hin bo is [ie br den is He. 
thing itſelf and the intent thereof ſatisfied... .; \,... / 
- I | here a breach of the words. of the a is no breach ye 
| | the law, if the intent of the law! is not broken, ibid. 
| here a man ſhall not be puniſhed * breaking the words 
| of the law, when it is done to avoid à greater inconveni- 
ence, at through veceſity, or by enpe nod, 9 
ry ignorance, Argen 
Maxims are the ech of the law, and * 
ſions af reaſon, and therefore tlieir authority ougbt mn 
to be impugned,..- 4%; W s 
Where maxims may by the help of reaſan be appaſed 4 
and diſtinguiſhed, from, each other, ip id. 
PW here the law will interpret the words and ations: of - 
eyery man moſt ſtrongly gen himſelf. 209.3 
Every man may convey and diſpoſę af is property hore, 
when, and how, he pleaſes, ſo that hig intent is not cantrary 
to law or reaſon, nor repugnant in- itſelf, .. 797 18 65 21 
Where change which are dane in fee other 
. x 45.2200 —_ 


* 


rn vo Wy ws ww 


Tas 143 L E. 3 


The law will never | compel a man to ſhew that ich i it y 
preſumes lies not in his knowlenigne: 46. 55. 123. 126, 127, 
5 129 
No man is compellible to ſtand in defence of a bad te, ; 
438, 49 

The law will never try: the title of any man 75 
een, where he that has the title is not party, 54 
ä ere one ſhall be ſaĩd to beat the buſh, and another to 
have the bird, 57 
Where many join in an act, the * ſhall paſs from 
him that has the greateſt right and authority to give it, 59 
Where one thing is refer'd to another, it ſhall enure as 


the thing to which it is refer'd, 130 - - 
W here the {aw will ſupply the deficiency ; in words, when 
the ground of a thing appears, 44 


A man cannot be leſſor to himſelf, nor diminiſh his own 
eſtate, reſerving a leſſer eſtate to himſelf, without | an alte- 
ration of the whole, 155 

Where a thing had by tes of ber thing ſhall be 
had in the ſame capacity in which the other: thing, which 


was the cauſe thereof, is enjoyed, 235, 292 
Where the common law Permits things. to be done, 

which are tortious and wrong, „„ 

11 ſentit commodum, ſertire debet et onus, 249 

mmon error ſometimes taken for law, 251, 252 

No man is puniſhable for imagining or I to do 


wrong, unleſs he actually does ſo, ag 
| W ere the law has reſpect to the beginning of every aa, 
260 


Ce ante 0 ceſabit\ net; gs 72. 26. 294 
here the law reſpe&s the con ſideration of nature, and 
divers maxims and rules in n the law of England grounded 


thereupon, .. 1, deen 
Nature vit maxima, 54 309 
| Omne magis dignum, AS ad 2 minus dignum, 323 
De minimis non curat lar, 1 
Quando duo Jura in una perſona concurrent, arqwum eff 7 # 
| Nr i in diverjes, 5 ä 
Lex que majori parts proſpiciat, utilis oft. 269. 5 = 


© Omnne' majus continet minus, but not vice HT 393, 394 
No law'can provide againſt every emergency, 4566 
5 ui. heret in litera heret in cortice, © Figs 

here the law will never puniſh an innocent — 


Tie | 


the * ol another, 


The law OE. t hs man . or 


1 to bis 0 own toes ag, — 4 
What ay te 3 of it, R 86 171 
What ſhall paſs by à grant * it, or be recovered by a 
demand of it, 168 


Where by the help of an averment land ſhall ug by the 
demiſe of a meſſuage, with the een 168, 169 
What i it conſiſts of, ee > 


wr "Sian: | See Preveget tive. : 
A natural proviſion of treaſure for. the defence. of the. 


realm, : 315 fo 
Where the ſubjeQs may preſcribe to dig in mines again 
the crown, 328 
Where by the king's grant of land, in -which there, is 
gold or filver ore (the vein whereof is not open, but cloſe) 
the * le. 
words, 3332, 333+ 337 
Where by the king's grant of all mines in 3 . , 
— roy ſhall not paſs without expreſs and 3 
words, - 333+ 3353-3309 337 
What are mines royal, and what baſe SEG 2 333 
Where by the king's grant of all mines which he has 1 in 
the ſoil of another a mine royal ſhall paſs, 337 
A vein of ore not open but cloſe may be called a miog, 
| ibi 
" How a mine ſhall be called which has in it diſtin veins 
of. ore without mixture of other metals, | ibid. 
From whence mines containing variety of ores ſhall take 
their name and denomination,  _ 338, 3 
How many kinds of ores or metals there are in the ear 
339 
No mine of baſe metal wo e ee gold or ET 
more or leſs, | 328. 
Where in an information for mines the defendant ought 
to take an averment of the value of the mf" or filver ore 


contained in them, . 8 336. 349 | 
. N. 
What Wien of a n ſhall avoid 2 grant * = 
* them, 536 
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elf ſhall not paſs without expreſs and determinate 
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4 der ſhall make | 
2392, 393 


he writ 8 without thewing the names of all the 8 
perſons, „ e 
Lies of a piſcary, on ae end, 3 


M WES iy 


Where an aſſize of Mortdance/tor lay for the iſſue of 
tenant of a fee ſimple conditional before the ſtatute dr donis 

conditionalibus, | - 
One point of the writ is, to enquire if the demandant be 
next heir to his father, ibi 

Where Mortdanceftor lies not for the eldeſt ſon agzinſt the 
youngeſ, 306 

| Where it fra not lie for the heir of a defcendible free- 


- 


a * Amin. | 115 M's [ 
A recovery upon feint title not mortmain until the fu 
of eim. 2: cap. l e 
Whence ſo called, 2 | 2 
Where he that makes u wot by ett ry oY won 
ſhall ew the certain time of His entry, 9 
Where the iſſue in tail. ſhall not be n Is logs 


tion of tenant in 1 in * 5 . 238 
Proper th PALE] not in the pint before ba to eel 


fain oy or replevin, 2281 


Murder and 5 


- Where ths killing of a man, without malic oh age 
though done in the company: of others who had malice Pre> 
penſe againſt the perſon killed, ſhall only be manſlaughter in 
them who had no malice n but Po in them that 
had, don 100, 101 
; 1 A. aſſault one upon | malice prepenſe to kill him, and 
another 


+ Fi 
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& ” 4a 
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101 

On * of murder, 8 party is ö 
thereof, he may be found guilty of manſlaughter, and upon 
ſuch verdi@ he ſhalf receive judgment as if he had been in- 
dicted of — for the offence is in ſubſtance the 


ſame, | * ibid. 
Upon an indictment of murder the j Jury won fad tas he 
| kilted him in his own defence, | - ibid. 
What is murder, | 7 


The ancient method of exceuting one found guilty i in an 
appeal of murder, 3 

Where malice prepenſe to take away the life of one- man, 
whereby another, againſt whom the party had no malice, 
happens to be killed, and not the perſon antenne ſhall 


make the offender guilty of murder, 473. 474 
Where ignorance ſhall excuſe one from the crime of 
murder, 47 


4 
Poiſon is laid to kill rats, A eats it, and dies, not felony 
in the party that laid 1 ity | ZN | 


Nane. | 


T AMES of offices or reite don't leave a man by: his 
going from one place to another, 75 
Where names of baptiſm are included in names of dig- 


244 
" rk the ſurname of a 3 is * by — 
and where not, | 305 


Neceſſity. 
Where things are excepted out of the general proviſion 
of the law for neceffity's ſake, and to avoid à greater evil, 3 


Where the law "England, 8 as well as all other Ia 


gives place wn; TEN Gents 18, 19 
Ne hein, verer. eg te 6 7 
Where it ſhall be hes” a de 94 
| Nient dedire 
' Not it, if the title is good, | 48, 9 
| Where a recovery by nient es FROM rn, tele e pending 
the writ is no * in abatement, 55 


Nient 


* 


ASE 


yp Tent ann is no more eden 2 confeſſion of the tenant, : | 


ibid. 


Non oft factum. Tg 


| Where the defendant ſhall nn neun, and | 
hare nnen fi acti oe, 66 


yg 


T Nvnſuit. Fs 0 
Where Ages ſhall be recovered Ryo a nonſuir in FAT 
cond deliverance, | 82 


ue 


Where notice ought to be given of a thing ſecret, 278, 


279 

Where the lord is not bound to take notice of the feolf= 

ment of his tenant, but may avow upon his ancient tenant, 
and not upon the feoffee, 2 


79 
Where notice given by tenant for life ſhall be ſufficient 
| for him in remainder, ſo that the lord ſhall be compelled to 


avow upon him aſter the death of the tenant * life, 546 


Nudum 8 
What ſhall be ſaid Nudum — and what not, 302. 
| e 0. 309 
How defined in the civil law, - 309 
by Nuper obitt. 


Where i it lies between brothers . . and for Shar 
purpole, _ 5 rote It 30⁸ by 


— 


Obligation. 


HERE in a condition of an obligation. 1 to ow a 
Tufficient diſcharge of an annuity, the party hall 

| plead the certainty of the diſcharge to the court, * 
Obligation made by dureſs ſhall be void, 19 
Where in debt upon an obligation a releaſe bearing date 
after the obligation is not a good bar, unleſs it be ſhewn 
-þ expreſsly that the releaſe was delivered aſter the obligation, 


1 
An obligation indorſed upon a condition impoſſible, 4 
againſt law, or repugnant, is fingle, 2 


3 
* obligations made to ſave a man . 2 3 


r OO OM oe 
wp 


5 IHE TABLE | 
the doing « of a tort or wrong, are void by the common law, 


64 
Were an obligation is made contraty to the fature 0 | 
meriffs, the defendant: ſhall plead non fa aum, 1 66 


In an obligation for the payment of Money it the 775 
4 the obligor to offer. the money at the day, a 


Where the obligor is bound to ſeek the oblige: at the Fa 


_ whereſoever he ſhall be, 


Where the obligor ſhall be a deſpätfer by coming, 10205 . 
houſe ta pay the money, and where not, ibid. | 

If an obligation is made to pay. money ſuch a day at 1? to 
every one that ſhall be coroner in the co county of L. 10 whom 
he ought to pay it, | 75 

Obligation to give one meat N. drink for the time he 
is in making his houſe « or account, how. long he ſhall. give 
him, 


| 108 
If in debt upon an obligation the bond is alledged by. way 


of recital only, it is not good, "122. 127 
In debt upon obligations it is the uſual form to recite. the 
ſame by the word (cum), : 123 


Where an obligation ſhall be good, potwithſtanding a miſ- 


take inthe folvendum, 1 the ere may declare upon a 


ſolvendum to himſelf, 5 141 
Obligation by a receiver to his odds, to pay him omnia 
recepta et recipienda, to what it ſhall extend, 160 
In debt upon an obligation, the Hee where it was made 
ought to be ſhewn in the count, 33 11 
nſiderat ion upon which an obligation was made not en- 
quirable, _ 309 


Where the obligee has eleQion'to'ſue the heir, or execu- 
tor, or adminiſtrator of the obligor, but not both, . 25 439 ; 


| Occupant. oy 
Of what eſtate les may be an Heupnbys ” as 4 
No veeupancy of an eftate tail, ad 358 | 


Office. 


Ae anted by reaſon of an oltice i is | determinable 


with the office, _ 1062. 381 


Where land hall paſs by the. grant ofa an office, 16 
| Where offices. of ſkill and di genes, d be forfeited by 
attainder of treaſon, and where not, 379 
"ay many at are err to the office of ogg Ne 
ar . 3 3 35 3 1 
f Fur . F Where 


55 THE TABLE. 1 
Where an officer may grant over his office to another, 


and where not, 


" < 


Where an officer cannot make a deputy, or being incapa- 


ble himſelf of exercifing the office, 'no other can do it with- 

out the aſſent of the grant. ibid. 
Where an office ſhall be forfeited by non-uſer, _ 379» 80 
Where an officer being attainted of felony or treaſon 

de reſtored to the office again by a charter of pardon, and 

TT ᷑ ͤ& A ˙ 375 380 
Where by the attainder of one grantee of an office the 


whole office ſhall be forfeited, and r 0 of it, 380 
To what purpoſe the king may have an office of ſervice, 


A rent granted for the exerciſe of an office cannot be ſever- 


ed from the office but by extinguiſhment of both, ibid. 

Where an office. of ſervice to be done to the prince is diſ- 
charged by the acceſſion of the eſtate royal to him, and 
moo y ß 

Where there cannot be two ſeveral officers of the ſame 
office at one and the ſame time, but the laſt grant fhall be 
void, 7d io. 500 


15 Office or Inquiſition. 


Where an office is neceſſary to enable the king to enter, 


and where not, 213. 229 


Where leſſor may enter upon the king leſſee for life, 


by force of a condition, without office found, and where 
nat.:. - „ | 


" 4 


230 
Where an eſtate ſhall be dis eſted out of a ſubject and vel 


ed in the king, by the relation of an office, 263, 264 


Where an office to entitle the king to a chattle by way 
of forfeiture for felony ought to find preciſely that the party 
n thereof at the time of the felony done, 264 
. Where the authority of a perſon, by whom an inquiſition 
Zs pleaded to be taken, ought to be ſhewn, and where not, 

4 „ 485 
Where the lands of one attainted for treaſon are forfeited 
by act of parliament from ſuch a day, an office to entitle 
the king ought to find certainly what Jands the party attaint- 
ed was ſeized of at the day, or it ſhall. be void, ibid. 

Office neceſſary in all caſes (before the ſtatute of 33 H. 8. 
eap. 20.) to veſt the lands of a perſon attainted of treaſon in 


F « 


40 
In whom ſhall the frechold of a perſon attainted of treaſon 


"remain 


ibid. 


al l 


U 


A4 


remain — In the life of ite perſon attaint- 

ed, and after his death, until office found, ii. 
To what opurſpofes an "office ſhalt have relation to the time 

of the offence committed, and to ue en to the time 


of the attainder PT s Fant OY N * 


; . 


* 4 od inary. Wy FL UI [7.1 
xi in pleading wad of adminiſtration it ſhall be 8 
that the ordinary who granted them is ordinary of the place 


here th ty died, 
T5 cal of the rbb is. no eftoppel in ove law, 24 


The ſea 
iſuable, and an avermen ent oy be taken againſt i it, and how-- 
it ſhall be tried in fuch ca OT 277. 282 
What intereſt he had in the gode of an inteſtate before 
the ſtatute of Veſim. 2 cap. 19. 277. 280 
Why the BAT inteſtate's goods was committed s him, 
277. 279, 200 
Not chargeable at the common law to actions of creditors 
for debts due by inteſtates, _. 277. 280 
Cannot ſue for or releaſe any debts due to 1 and 
the reaſon thereof, 90 ei 2: 1 277» 278 


Might commit adminiſtration of the googe of inteſtates 
before the ſtatute of 31 BY. 3. cap. 11. and ſuch adminiſtra- 


tors were in all at in the ſame: plight with the ordinary 
himſelf, 278. 280. 2 


| Where the may commit ieee, thoogh 
the deceaſed — not by of inteſtate, but made a teſtament and 
executors, " 29 
Where debt ew int the executors of the ordinary 
the debts of the inteſtate,” 280 
What the ordinary ought to do before he commits admi- | 
niſtration, where there is a will and an executor, 281 
1 the ſeal of the _— ey. be repealed and * | 
ed, | 282 
Pope was formerly looked upon as ſapreme ordinary, and 
what he did a as Wet | 497+. 498 


Outer 1 0 nain. 

Where leſſor may enter upon the king leſſee for. lite, by 
force of a — e 077 re. le main e «pd where | 
not, | Y AIM] 

Where the iguut e tlie aecelſty fi Gait Mt Mey end 


al the principals are attainted, and where not, 99 
Uu2 In 
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Ia what writs proceſs. of ae, . the common law, 
and in what not,, + f 14, 4. 226; 
Where outiawry. ſhall be . ik the lie county 
courts, at which the party is demanded, do not W, one 
another ſucceſſively without intermiffion, 72. 
What intereſt the king has in the und of tenant in fee- 


fimple 102 his We eee 8 e 


1 $ #44 By 
Meint 


. e for e of partition . be in fe 
ſimple without the word ( heirs) 3 
here a man dies ſeized of land having two daughters 
and no ſon, both daughtory, ſhall inherit as parceners, 246, 


24 
Where upon deſcent of an advow won to divers ro pron 
the eldeſt ſhall preſent, Fe. Ao „ 

Where partition may be pleaded iu ole, 5 
Mike a ds of all; riots ſhall be good, though it con- 
tains no certainty,” | 13 


Where in pleading 2 l with an exception, the 
party ſhall aver that he is not a perſon excepted, and where 
net: 103. 484. 488 
# Where a pardon ſhall be taken Sener. and where 
1 331 
Where a pardon meſne between the roke and death 5 
pardon the er 5 0 «rl 11 Hy uy 
Where the king cannot pardon. 2 thing wherein all hs 


ſubj ects of the realm have an intereſt, . 78 334 487 
annot RO. the blood to its former ir. “358 
Pe. . 


Wed a conveyance by parliament does not make the par · 
liament the donor of an eſtate, 5 
W here the parliament will not do prejudice to any, ibid. 
How the voices are taken in the upper and lower houſe 

- of parliament, TEAS 51> 4 126 
here a matter eee by parliament is made inde- 
feaſible, though it were defeaſible before, 394 
The parliament. is a court of the greateſt Honour and 
juſtice, of which none can eine 2 eee HA; 
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e ine wad ſhall demur i in a cui in vita tor the non- 


age of the heir of a ſtranger, > Jefthþ. 4 HNSTES: $184 917 


Where the parol ſhall notdetmt in a ſur cus in -vita 'by 
the king, for the nonage of the heir of e mene 2. 


ai Jans, At 9} nil. 211 TRE. 3 gas, © 3115 
1 0 Parſon. 


bet rigtit u perlen bolds the freehold eg the par- 


ſonage, K 4 205 5 . 14 oC men 45 A Th LORE BIG] 420 
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In- ne patents, not neceſſary to. ew the flac: 4 


they were made, 2131 


Letters patent good, chough r place nor dy of 


date therein, 2 0241 avail eee, 
Where letters patent ſhall be. 
18 Hen. G. cb. . 


31, 232. 491, 492 


The king's grant taken e d ar-. 
and moſt favourably for the king, 243 
What is implied by the words (de gratia ſua 6 

ſrientia, et mero anon 2 


in the king” parents, 330 
W here patents having che Gch de gratia ſua ſpeciali, certa 
ſcientia,. et miro matu) or — ru ſhall be eonſtrued 
moſt beneficially for the patentay and moſt te againſt 


the king, . OBI 39-449 & +] 2VShr $0 (35 gil TY 331, 332 
Where patents having the words, er gratia ſpecials certa 


- 


- 


2 out of the act of 


ſrientia, et mero motu, ſhall: not paſe things wherein the 


crown has a ſpecial prerogative, without expreſs and — 


minate words for that purpoſe, 332, 333, 334, 335» +337 
Where ſuch words in the bays patents ſhall not make. 


other things to paſs than are ex 


tene 333, 334 


Where the king's patents ſhall be taken 4 to a com- 


mon intent, 4: ane ce 4 oh N r 33. 30% hore 


eſſed, 1 
Where worde in the king's patents, which comprehend | 

things annexed to the crown, and things of a baſe nature 

ſhall be conſtrucd to convey the baſe things only to the pa- 
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warrant to the chancellor, 


| Seen. ; 


nE TABL 


Where the king's patents ſhall: not diſohargæ a ſpecial 
matter herein all the © ſubjeQs of the reaim have an intereſt, 


334 
Where the king's grant ſhall be void, when it rm int 


| che body phi that he is decei ved, 95 19 Ty 8 . f 4, 335 


Where a recital of a matter of fad i in che king s grant is 


not material, whether it be true or falſe, [+ 454, 45 5 


wu 


Where the king's; grant of a licenſe ig purchaſe ſall 


: 6 2 the grantee to purchaſe in the time of another _ 


Adin” * ? 
Where the king's grant ſhall compr . and bind "his 
ſucceſſors, although no A avs mad of them in the 
patent, and where not., 45% 438, 659 
To what time the letters patent of the king have relati- 
on, 491 
Patents vader the: greatiſcal by the commen law, without 
ood and ſureſt, 44392 
Where the king s grant afl not be taken to two intents, 

K gli 5001 427d MN Ng 36 „ 501, 302 
Where the "ke s grant ſhall * "wb the penalty, of 
a-ſtatute-without any/oleuſe df nen AA whore it 
ſhall be; neceſſary to a ſuch clauſe, 1, 011245418 

FE 90 2 2060 br n5isq ee. VIS 400 

| : 1 * * 8 he * 2, Ven. $ : , 


f « OE 3 e 


N Where the neee agrte with the premiſſes of 


' the'deed, and Tha variance between thenſhall make a plea 


bad ar not, 23 5 * 5. 2 N $17.7 Is 4 44% Wielt 5 n 


Ly 
£35 T5247 2 1 7? (an d * * 
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. 4 N l N ITY 1 . Petition. - * 1 6 i rel 
Nor eds to So made to the ting mherecheicſtate 


| which the king had is determined, 80 


3 
Where an office ſhall be deveſted out of the king without 
petition, and where not,, 380, $81 
' Petition made to the cout of cackequer p 4 rent out of 
land in the king's res Shs how r 208 IN n be 


74 F 33 : 


* 
1.5 


| When the place hire! A dba is tins or a deed 4. 


ſhall be ſhewn in pleading; _ n not, 1409, 150. 


1 Nett tl. 190, 191. 231 
To what purpoſe 1 the Ped? where a deed i is made 1 is ſhewn 
in pleading, 7 5 DIG7 © $15 24g 


. the place where the lands lie ſhall be fer fo i | 


OY Pets”. . Ee 
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to ſhew the 


bim that ſhall be in ſuch degree, to ſhew gefierally t 


THE TABLE. ; 
n, for the dire ton of the wiſe, and when wot 


2 fit 5 Tf 55 . 


| Whens N of 3 all I void, - 


Wpere — of 4 plea: wide. in ng ee 
or negative, ſhall waive the 1 e before 7 
and where not. ets e e 15 

No man ſhall be compulite to diſcloſe matter which — 
againſt him; but it ſhalt come on che contrary ſide, 16. 32 

Where in a plea in bar the defendant ſhall ſhew the day 
1 certain, where the time is ilſoabte, and is part” of the 
ſubſtance of the baer. 24. 27:33 

Where he Who pleads in the negative wall never ſhew 
that which he denies to be done, but it ſhall be ſhewn 2 


the other party who is in the affirmative. N 


Where the condition preeedes the thing aemanäsd! he 
Plaintiff ſnall hew in his count the performanee of it, 
otherwiſe where the condition iv ſubſequent, and gor in de- 
feaſance of the thing, ard 

Where plene adminiſiravit the ode of the deceaſed; the 


day of the writ purchaſed, and Þ nothing in be bandh, "ſhall | 
| 26. 


a good bar, e 41 
* Where the: 'eenaimty of time ſhall be mera, rnd where 


3 T3} 8 251 : 


pen Gwplatage betet elt) seg ov in ad wail 


recited ſhall urn A plea bad: or mol 400% 32s 34. 9. Br. 


4+ 503 
| Where mans. of cotivayancs er fadaremene needs not 


ve bern pleaded as that which is matter '6f (ubſtance, 
- Where u ſon is preſcribed to a certain time he Ou . 

ay of his a@certainl) ag he that pleads' in 

for mortmain, he that juſtifics for common beyybeh | 


fuch and'fuch a day, and bo: be Shar: juſtifies by 1 licence, 


warfant, or authority, 33 

5 He that lende in the negative needs not to plead Said 
1 Woot F k 1 

ih He he pleads. in abatement ofthe writ, or à plea after 


| the laſt continuance, muſt plead them certainly, ibid. 


Whether it ſhall or ſhall 1 de ſufficient ſor him bo will 
take benefit of a ſtatute, which gives an entry » 
y eli 


is the perſon intended, but alſo to ſnew 17905 and to — 
forth his title in certain, 42, 43+ 51. . 56 


* 
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a which has tro intendments ſhall. be tres 8 


8 moſt 5 againſt him that pleads i it, 46. 103. 104 . 


Where à perſon ſhall hem how. he is heir, and where N | 
52 
When a thing is ſhewn in pleading, and is ee : 


traverſed; nor averred {peoialy to the aal loan be 
taken to be confeſſedſ. 


a 


Where a plea, pr eo bad is in itſelf, way be made good 


by matter u pet fad 1 


Where a perſon ſhall not be forced: to hes. his title; per: 
cially, aher it conſiſts of ſeveral cauſes, 31% 52 
Where a thing is executed, the party neetls not plead fo 
ſpecially as where he demands the execution. of its: 54542. 
1 cettginty to wwelflintast r requiſite. in 1 


? 1 
ot pf) nr? #34 5 3 Ps. Haie 5 


3 


Where a ſtatute. may by pleaded inter, 0 1 l 65 
Where a record may be pleaded, inter alia, and. where it 
ought to be entirely and certainly recited, - 65/84: 232. 410 
Where in pleading à ſtatuie, mention may be made of 
one branch of it only, and where one ſhall de bound to plead 
a proviſo or exception contained in it 108. 410 
Where a party concludes or demors ſpecially, loſes the 
advantage of every other matter than of that which is men- 
tioned; in the concluſion or demurret, otherwiſc where he 


concludes or demurs generally, 66 


Where miſrecital of a Gare, einen be recited, 


ſhall vitiate, | 1 17 79. 84 


Where the uſual forms of pleading are to be 3 123 
Where one ſhall not be compelled to ſhew ,certainty in 


N e when he can't he ſuppoſed to have knowledge of 


it, or when it concerns things * an infinite number, 123. 


126,127, 128, 129 
\ Where r matter pleaded. by ani. ſhall be ill, and 


where nat, rtr 0402 402 Fah 18 


Where the n A "og is, that if the rent is be- 
hind after two months, &c. whether it be well leaded. to 
ay, that it was behind by the ſpace of two months, &c. 143 

Where pleas which do not anſwer the direct words, but 


contain the watter by nevellan conſequence, ſhall: be good, 


En! 15 161 


144 
When the place. home, thing is done; ſhall: be ſhewn in 


pleading. and when not.. 149. 150. 190, 191 


Where two afficmatives and two e n 1 two 
ice, eat e Upvarſes 5 128. of 422 


* « „ 7 , 0 


entr 
Where ſurpluſage ſhall not make a plea bad., bid. 


Py WE 


| Where in pleading he in reverſion ſhall be ig! to be ſeined 
in his demeſn as' of fee, and where not, 191 
Where in pleading 1 the party ſhall conclude virtute cujus 
fett, 'where'the ſerzin i is wrought'as well by a grant as by 
ſtatute 1 
What part of the record is called the pleading, and wht 
not, 209 
Where 4 bad plea ſhall be made good by the affirmative 
of 'the other party, and he who might have taken advantage 


of it ſhall be eſtopped by ſuch affirmance from io doing, 230 


Where in pleading a feoffment the party may n an 
232 


How the death of tenant in tail without heir of his body 
— 5 to de Pleaded by | him who claims 4 remainder upon the 
tai 
| Where an entry pleaded without a difſeizin Wir 
not good, nor ſhall gain the poſſeffion to the party, ibid. 
Where the town or. place where the lands lic ſhall be ſet 
forth, for the direction of the bine, and where not, 337 
Where in pleading a matter by force of a ſtatute, a re- 
ſtrictive clauſe in _ at ought to be averred, and where 
not, ee 
Where a wiſhecied) of place ſhall vitiate a Mew, 393 
Where in pleading there i is no neceſſity to ſhew more than 


what ſerves his purpoſe, 0 67" 0 


No title ean be made to 4 record in pleading without 
ſhewing it under the great ſeal,” © 97 "*Gv'T 
Where it is not neceſſary in pleading a leaſe made by 
huſband and wife of the land of the wife to aver it to be by 
deed, or to aver their lives, 431 
Where partition pleaded inter alia wan be good, ibid. 
Where it ſhall be a good form of mas, a fine to oY 
that a final concord was made, | 
Where in pleading a fine the party needs not wer n. it 
was levied in C. B, ibid. 
Where a perſon is not tied up to one ertzeular form of 
pleading, bv if, he thewn the ede the matters it is 


| ſufficient,” | 01% + ibid. 


Where in pleading a en wink: an ee tho party 
ſhall aver that he is not a Perſon excepted, and where not, 
103. 484. 488 

Where an entry needs! not be alledged i in plesding, 503 
If a dean and chapter, being parſons imparſonces' of the 


church of D. demand the whiolc church, Kc. they ſhall . 
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in . that they were ſeizedd in jure ecclęſia am 
oy they claim part of the glebe 5.256 they ſhall ſay _ 


ere ſeized in jure ecclefſie de D | 
here matter not ch in due time ſhall he taken: 1 | 
INK - 8 300 


Where plenarty is no 225 ere AR the 8 
Where a parſon imparſonee cannot PIR aun, BY | 
How pleaded at common law, 


Pope. 
Where locked upon. as ſupreme ordinary. in the realm, 
and what he uſed to do as ſuch, e 498 


Called by the name of apoſtle, | 
The authority which the pope TORIES in this realm ac- 
know ledged by the parliament to be in the king, ibid. 
Uſed to make proviſions to benefices, 500 


 Poſſeſſio fratri.. 
No polſe o fratris of an eſtate · tail to make the ater het 


There may be poſſe 1 fratris of a uſe, Bo pe 
„ 9 25 
If the poſſeſſion of land comes to bim that hos right or 
title to it, the right or title is extinct or-ſuſpended, 88 
Where a thing in poſſeſſion may not be parcel of, or ap- 
pendant to, a e in reverſion, but a thing in reverſion 
may be parcel of, or appendaut to, a thing i in poſſeſſion, 
103, 104 
Where a a perſon has an aRtion. given. him to e | 
the poſſeſſion, and will not uſe it, but comes to the poſſeſ- 
ſion by other means, he ſhall take it in ſuch order and with 
ſuch appendances as the ev limits to the means by which 
he comes to it, TEES it Wo. 
| Where'two are upon land, claiming tile. to it, to which 
of them the law will adjudge the poſſ j 233 
at things poſſeſſion, without any Pr cſtats, ſhall 


en 0 | JR to . the land. 877 25 2 7 546 
* <F ©” Pracipe, the 22 
N * lies 1 the king, rs ee e 


Thers: ought to be two. FR, £72 I! 393 


TOs TARHS: 


Præmunire. EOS 
1 that! Drocures another to fue to the a of * Roms isin 


| the ſame e of Præmunire as he that ite: . 97 


Prebend and Prebendary. 


At what time an annuity granted by a FORE . TE 55 is not 
good to charge the prebend, 14329 
By whom the. inſtallation of a prebend it to be done 

$29 


If upon pleading the confirmation of the biſhop, to the 


grant of an annuity by a prebendary, the eg him pa- 


tron. and not ordinary ſhall be good. ©5299 3 5 30 
| ; | Precedents. : 
Preedemts and the uſual es of pleading 10 be adhered 
to, | B 2 
88 EPR OT OY OR 


Where a FTE is limited to the king upon ace. 
for life by deed, and livery of ſeizin is made, the remainder 
does not paſs until the deed is inrolled, , 31 

The king may waive iſſue and demur in law, or e contra, 


but if he and the party are at ique, he cannot change his 


iſſue in another tem 85. 236. 322 
The king ſhall be bound dy tviſeetitnl,, miſuler; and miſ- 
conceiver of ad ion, and for ſuch matters his writ all abate 


as well where he is ſole aus: as where. he i is 3 _ | 


another, - 3 


Where the inrollwventcol a deed: to the. 3 
pleaded generally, without ſhewing in what mannet it was 


done, for it ſhall be intended to be duly made, 106 


Where the king cannot. take a ſurrender without matter 


of; record, ibid. 


Where ſtatutes naming the king ſhall be-confirued; to in- 


| clude his heirs and ſucceſſors "1.190, 179-458 


King a name of ber cee which endures as en. 
the people itſelf, 


The king never dies, but hi death i is called the Fey of 


the king. b 177. 234. 457 | 
Whire ads done by the king, in relation: to thingy 


which be poſſeſſes in the capacity of the body politic or | 


* N A wre by New nonage, 


213. 244 
8 . * How ? 


OY 
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How many bodies or capacities the king has in inks and 
how they arc conſolidated together, and what are the effects 
thereof, n 413.217. 234. 238. 244. 250 

The king cannot make livery of ſeizin, DE 213 

Where lands ſhall paſs to; or from the king! in the capacity 
of the body natural without livery, 223, 214. 242 

The king cannot take or part with any thing but by mat- 

ter of record. 0 213. 484. 552. 562 
Tue king may take advantage of a forfeiture by re- entry 
for default of payment of rent without any demand, al- 


though he holds the land i in the capacity of his body natural, 


ars 
The king cannot enter for a condition broken until office 
found, 213 


Where, the natural capacity 'of the king 3 is not drowned 
by the union of the politic capacity, but remains capable of 
taking lands by deſcent or purchaſe, and how ſuch lands 
ſhall go upon his being removed from his royal eſtate, 214. 

234. 242. 250 

Where the king may avoid an at done in his nonage be- 
fore he was kin 4 414 

The name w of king drowns every inferior e dignity 
nen the king may have, 414. 250 

Where the king may have a clauſe of non omittas propter 
aliguam likertatem in his writs, although he does not de- 


mand a thing as parcel of his crown, 2206. 239, 243 
None but the ſheriff ſhall execute the king's writ, though 
it be within a franchiſe, 6.618: Sit 43- 


The king is bound by the Aue de duns as well as a 
atem perſon, | 227. 2306, 237, 238, 248, 249-281, 252 
Every ſubject has an intereſt i in the king, and by the 12 
reaſon in the queen his wife,” 425 2661 

_ ©  If-the/patent of the king (being tenant in tail ) ſhall ke 
4 diſcontinuance, | 232, 233 
© iy prerogative no een to him to do wrong, 233, 
5 246, 24), 248, 249 

- The/ natural: and politic capacities of the king not con- 
founded by each other, but remain ditinQ, 234+ 238. 242. 


250 
In what capacity lands purchaſed by the king to him and 
bis heirs ſball veſt, _ 2234245 


If the king dies ſeized of lands parcel of te crown, and 
parcel by purchaſe, having a ſon and a daughter by one ven- 
ter, and a ſon by another venter, and the ſon enters, and 
dics without iſſue, how the lands Es ſhall 180 | 134 

ow 


THE TABLE, 


How gavelkind lands ſhall deſcend- in the caſe of the 


king who dies ined thereof to. him and his heirs, leaving. 

two ſons, | 234.247 
In what capacity the king ſhall hold things which accrue 

to him by reaſon of other things which he has in right of 


his crown, 


235. 
Where the prerogatives of the crown are 10 admeaſured 
iy they ſhall not take away nor prejudice the inheritance of 


9 6 
"What kind of toll the king ſhall be excuſed from paying 


by reaſon of his prerogative, and what not, ibid. | 
Where the king ſhall be included in the general words 
of ſtatutes made to preſerve the ſubject's inheritances, or 
for the public although he is not named therein, ibid. 
W here the king is bound by the ſtatute of additions, and 
where not, 236, 240 
Where the king is not Lound by the general words of 
ſtatutes of reſtraint, unleſs ſpecially named, 236. 239. 240. 


244 
Power juſtice, and mercy, three attributes of the king, 
and how they are reſpectively exerciſed, 237 
That the ing ſhall not have as great prerogative in what 

he poſſelſes in his natural capacity as in what he has in his 


politic capacity, 238 
The king may have heirs as well i in a the body natural 28 in 
the body politic, _ . 


Where the natural capacity of the king and what he poſ- 
ſeſſes therein ſhall partake of the prerogative of- the body 


politic, 238, 239. 244 
Ik the crown deſcends upon a perſon attainted, the at- 
tainder is ipſo facto void, 238. 244 


If the crown deſcends upon one who i is ſeized to a uſe, 
the uſe is ipſo fats gone, for the king cannot be ſeized to a 
uſe, 238, 242 
Where the perſon of the king ſhall make the land which 
he holds to enſue the nature of the perſon, and to be de- 
meaned according to his privileges and prerogatives, 238 
The king may diſtrain for the arrears of rent in all the 
tenants lands holden of others, though he has the ſeigniory 
in his body natural; ſo for the arrears of a rent-charge 
gfanted to him, e, 836 MET 
W here the feoffor cannot enter upon the king for a con- 
dition broken, although he took the tand in his Wat ca- 
pacity, 239 
The king is favoured i in all texpoſitions of larutes, | hid. 


If 


Für rr 


Ik the king has an intereſt at common law, and a ſtatute 
is made which takes away the liberty of all men, yet the 
king's liberty is not taken away, unleſs he is ſpecially named 
in the act, W #2, 
Where the king for his advantage may ſay that his donee 
has a fee-fimple conditional, as before the ſtatute d? dents, 
and that he himſelf is not bound by the act, 241 
The king ſhall not be received upon default of his tenant | 
— KKK... {5 | i. 59 
None can count againſt the king, but muſt ſue to him by 
petitien, „ 4. 53 
What things the king comes to as king, and what not, 
| TE TORR PE WL Meng 242 
| Where an eſtate is given to the king by the name of 
baptiſm, and alſo by the name of king, and to the heirs 
males of his body, in what capacity he ſhall take it, 242. 
5 1 245. 250 
A gift to the king and to his heirs and ſucceſſors is good to 
the body politic in both the limitations, for he may have 
both heirs and ſucceſſors in the body politic, 242 
None con diſtrain for, or have execution of, a ſeigniory 
or rent in the land of tlie king, though he holds it in his na- 
tural capacity, N 5 „ 
If the king grants land in ſee which he has in his natural 
capacity, the grantee ſhall hold of him by knight's-ſervice 
in capi te, 3 „ ibid. 
The king is the fountain of juſtice, tranquility, and Io | 
What ſpecial favour the common law, cuſtoms, and ſta- 
tutes ſhew the king in all his affairs, and what prerogatives 
and exemptions he has therein, : 243 
The king may grant a choſe in aQiofl, which no other 
can do, : 3 wo Oe 
If part of a thing entire comes to the king, as by outlaw-. 
ry, he ſhall have the whole, 443. 323» 324 
If, upon a grant to the king of the next avoidance of an 
advowſon, or of all preſentments which ſhall happen within 
ſuch a time, his latches of preſenting to the next avoidance, 
or to any of the preſentments, ſhall not bind him, fo that he 
may take his preſentment after the time limited in the grant, 
| 3 „ 243. 249 
Where the dying ſeized of a diſſeizor ſhall not take away 
the entry of the king, Sa, 243. 
Nullum tempus occurrit regi, 243. 261. 264. 3705 559 
| | h ere : 
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| Where latches of entry or ſcizure ſhall not prejudice the 
| king of the lands or goods of his villain, 243. 321, 322 

1 here the king's declaration ſhall not be double, by al- 


ng ſeveral matters, 1 - 24 
the king's title is traverſed by the party, the king may 
maintain his title againſt the traverſe of the other, or may 
traverſe the affirmative of the other, „„ 


The king may amend his declaration the ſame term that 


it is put in, ; & 
The king may waive demurrer, and tra verſe the plea of 
the other, | | | _ dich. 


Upon the 14 grant of land in fee with warranty, the 
patentee ſhall not have in value upon recovery, without 
expreſs words to that purpoſe, ibid. 334 

The king may reſerve rent to a ſtranger, 243 
If title appears for the king upon pleading between other 
parties, the court ſhall ex offcis adjudge for the king, ibid. 
Where the king ſhall not be bound by private Fu 

; 

_ Cuſtom in London that pawnee may retain goods pawned 
until he is paid, &c. does not bind the hag $4 his 
goods are pawned by a ftranger, | ibid. 

Where ſale of the king's goods in market-overt ſhall not 
alter the property, _ e ot WNT 
Where the property of the king's goods ſhall not be alter- 
ed by being wrecked, waived, or cſtrayed, ibid. 
Vhere the king ſhall take advantage of ſtatutes, though 

he is not named in them, - 8 | ibid. 
If the king as heir to his mother brings a ſur cui in vita, 
the plea ſhall not be delayed for the nonage of the heir of the 
huſband, __ i ibid. 
Where plenarty is no good plea againſt the king, 244 
In the conſtruction of ſtatutes nothing ſhall be taken by 
equity againſt the king, be ibid. 
The king cannot ſuffer a recovery, for no præcipe lies 
By what name the king ſhall be named in all his purchaſes, 
patents, or writs, 3 „„ + Wig. A660 

Where a purchaſe by the king to him and his heirs ſhall 
go in ſucceſhon with the crown, 1 | 245 

The body politic of the king cannot beget iſſues, ibid. 
3 3 3 250 

Where a gift by or to the king, and to the heirs of his 

body, before the ſtatute de donit, ſhould have been 1 ge? 
TEE: | mple 
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kmple conditional in all N as well as if a common 
Perſon had been donor ordonee, ibdid 
Where upon a gift to the king and to the heirs off his bo- 
Ax, before the ſtatute de donis, an alienation by him before | 
| ſuc was not good, 246 
Where the perſon of the king ſhall alter the: courſe of a 


deſcent, NN ibid. 247 


If che king abe tad and dies, leaving two daugh- 5 
ters, and no ſon, the eldeſt daughter only ſhal Inherit the 


whole, and not both, 247 

Where land deſcending kb the king and another, each 
ſhall take but a moiety, 3% nd. 
If the king kills a man, there is no remedy, „„ 


Where the king ſhall be bound by the Nin and con- 
dition under which he takes an eſtate, and ſhall not be ex- 
empted therefrom by reaſon of his prerogative, 248. 251 

Where the king ſhall be reſtrained by ſtatutes which re- 
ſtrain all men generally from doing wrong, 2248 
Only one perſon can bear the name of king in this 
wenne, = Ago 

The name of king contains both the king? 8 natural and po- 
ltic capacities, | ibid, 

The word ( faceeſſors ) uſed only of late time in the king's 
grants, id. 

Where land may be entailed to the king as well as to a 
common perſon, - ibid. 
Where the king's prerogative ſhall have no favour nor 

exemption in matters of reſtitution, f 432 

Where the title of the king and of a ſubject coming to- 

gether at the ſame time the ſubjeQ's title ſhall be preferred, 


and where the king's, 259. 26 
Where title being once given to the king ſhall not be loſt 
by latches of purſuit, 261. 263, 264 


Where, huſband and wife being jointenants of a term for 
years, the king ſhall have execution of the teria in the hands 
of the wife, after the death of the huſband, for the debt due 


to him by the huſband,  _25r. 263. 321 
A title may be as firmly attached in the king by the act of 
the law as by the grant of the party, ' 253 


The king's villain and his wife are jointenants of a Teaſe 
for years, the villain dies, and the wife is in by ſurvivor, 
the king upon office found ſhall have the leaſe, © 262, 264 

Land deſcends to a villain by birth, the lord enters, and 
afterwards the villain i Is found an Iceot by office, the king 
uy have the land, | £7 WOT 


A woman 


i CRY T ABLE. 
u. takes. buſband,- and Has: iſſue, Mes 10 de- 


1 


PA to her, and the huſband enters, and afterwatds the : 
nuke de ane idee Wende king ſhall have tbe 


Ne Hor , rg. . Res £ +8 " ibid. 
What ee or prerogative the crown has in mines of 
gold. or. ne: dor in mines of baſe metal wherein there 
any gold. or flver ore, and what means io rome to the 
ſame, and in what mines the crown ſhall have no preroga- 
le 51 31% 3 Her ert 327. 329, 328, 329. 
ieee 
be kings prerogative in mipes ought to be meaſured by 
the value, and. nof dy the quantity only of the gold or fil- 
ver ore contained therein, and of what value the ſame ought 
to be, * 328, 2 339 
"Why the erowg.thall have al mines and ores of gold and 


aer within the-realw, in oma land they ate en 


Sturßeen and whales given to the king by x rea on 445 his 
prerogative an ob lf ovitugor 22315 


The king i is ; bound, by his office to bene nie ſubjeQs, | 


4192s" Tha 27 Jo . & 't 17 * D ibid. 

Wik incontvenionge attends. the ſubjee' | being ſuperior 
| to the king in — ſuhſtance, 3 316 
Where a perſon is accountant to the king, or if any mo- 


ney, or goods, r chattles perſonal of the king come to the 


hands of a ſubjeQ by matter of record or ot the land 
of ſuch, fubje@ is charged:therewith, and liable. to the ſci- 
'Zzure,of the king, into whatſoever: hands it comes afterwards, 
be it by. deſcent or purehaſe or otherwiſe, 3231, 322 
Where the king has many prerogatives which are not re- 
cited in the treatiſe de prerogative. regis, | 322 
Formerly the king ſhould have had in fee the land holden 
of bim for an alienation without licenſe, ibid. 
Where the king may have in ſatisfact ion of: his debt 
money e in court in execution to the king's * 
; #5; i 0073 * id, 
1 Where th king ſhall preſent. 40 n resten for. lapſe, 
ang in what reſpect, a 498 
Uſage is a good proof of prerogative, „ 16 401019300 RAG 
Every prerogative contains in itſelf a preferiptions. " ibid. 


W here the king ſhall have e e in things which af- 


& the freehold of othef, ibid. 323 
1 Where the king by his prerogative may bree _u_ of a 
eee nul 6 i bn 23 
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Where no ob Bt 0 crow 

in the king J Fane aden expreſs and — 
Where upon deſeent: of an advowfor to divers.coparceners 

the king ſhall by e mpg _ the proſemation alone 


from all of them Fr 333 
Where the king cannot bee a ehing wherein all the 
ſubjects of the realm have an intereſt, 334. 487 


The king cannot make a new courſe of inheritance, 335 
ia the king way gone over his e er to an- 


O 335, 336 
Battle cannot be waged Seeing the ki | 35s Fa 
If the king's goods are taken wro ful ly,” he n 


the party's goods until he has made re itution, 7 IG 
The ing wears? at his . to preſerve t the. | Pence, 


. "FX: DIL. £6 368 
Where the king . prerogative ſhall as no prejudice or ES 


| jury to ſtrangers, . 


487 

here an eſtate veſted in the king ſhall be deveſted out 

of him by the a& and operation of he law, without mon- 
ee 1 A or ot her n, of record,” ow where” in 
4588, 489 

A lands are held either mediarely or immediate of the 


kings, 488. L131 


 Ignoranceof the lav not to be preſumed: in the 1 502 


Where the king's grant ſball diſpenſe with the penalty of 
a ſtatute without any clauſe of ne ohſtontt, and where * 


ſhall be neceſſary to have ſuch elauſe, ibid. 


An intruder cannot gow any eſtare or poſſeſſion againſt 


the king, 94. 4 $4461 T4 fs ern polo rt ITY 5 p 
Tenant in tall, the tverſion in 5 king, makes 4 


| ment, this does not diſcontinue nor wi the reverſion tht 


of the king, FF ” mer EET NESS: 1 Ivy 266 8 
Where the reverſion in the crown may be deveſted y 
matter in deed and in tr? together, without apy, Ne ing 


te 583 


pri | 
e tenant at c ſufferance of the. blog's lend, * 20 205 59 


21 gar Preſeription. LL ene 25 8 
Where the citizens of London may preſeribe g, fuch 
ſtatutes as- are-contraryto their cuſtoms, © © 


39», 37 
To what things a ſubje& may have title by preſcription in 
the * or m of the king, or e contra, w = 


332, 333, 334. 335 | 


ns BA BL 
Ne wan cannot preſcribe to o do * W * may 
ok PROT I OT mats 1 IS Þ Stipe! 8 Nt Ke 


paſs Groen by. gran of 
then namination 105 a.clerk, and Where not, +... 157 
dere 17 deſcent, of 17 .adyowſon.to divers p parceners, | 
the ee all have the firſt . 121 20% 0 — 
Wpbere upo Lev nas 20 $. parc 


the king hall have.the Wk tation Alone, and not 1 — 


tation 


e the. AF 34 FLOP, Bos Ro 


the parceners, , nas $6. ae.” ty bid. 
1 dien ant ft rel ent a a ing abe pF: when the church 

Yg +4 36-2 00 
The W Pre eſents to Ae king 5 che rc arches vader | 
the annual value of 20, marke, 328 
Where the king Wal I have the | if the tem. 


poralties come into his bands by t ie death of this! get or 


if the Ne to his ha ds by the. death of the pa- 
tron, | Wt indu Wo f the cle 8. Min, 35 


ase Priallyaf and e 


ON who is preſent and abetting ano} th wd 
or other felony, is a eh lin A; 0. irſt degree to all in- 
tents as much as he t the fa 97, 98. 
If he who js indicted for the princip fact be acquitted by 
verdict, this wall al alſo 4% an acquittal © of _ who is indiQ- 
ed for beit og pteſeat ad | ing, J ene 

If it be eee order. to ks 544 abetter "who. is 
preſent a principal, . t the perſon, on whom the felony 
js committed, ould be under 154 terror from the ev = 


Hf * 13 95 bs 4 115 


1 52 
He that | is indicted fo for being, e at and abetting 
felony 1 may be artaigned he that did the fa er 
is not te, is . 75 that he cannot * * 
Ts 98 +. Jt 


Where there ate many principals, ſome'of Way are 2 
ſent, and ſome preſent, and one is indicted as acceſſary to 
them all, his. arrgignment ſhall be ſaid until he may be ar- 
raigned as accellary to all at once, and why, _. 955 99 
Attainder of the ptingipal at the ſuit of the king u n an 
indic ment is not ſufhcient to put. a to an ver in 
an appeal at the ſyit of the party, 432 

In appeal or indictment againſt two as es an 

un another as ee * them both, * exigent ſhall 
1 2 not 
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 arfaigned and attainted ,, diu 
Ik reſpiting the atraignment in ſuch caſe is matter of diſ- 


not, 


TFF AN 
not be awarded againſt the acteſſary until both the principals 
are attainted; otherwiſe if he is appealed or indicted as ac- 


ceſſary only to one of them ho is attainted,  — ibid. 
If one, who is indicted as acceſſary to ſeveral principals, 


ſome of which are abſent, and ſome preſent, ſnould be ar- 


ki 


raigned as acceſſary to thoſe, who are preſent,” and ſhould be 


acquitted,: whether he may be afterwards arraigned as acceſ- 
fary to the reſt who ate abſe 


*** 


"AG ibid. 
eretion in the court, or of neceffity, „ ibid. 
Where the command of an accefſiry ſhall” not be carried 
over to an; other than to the perſon intended, by him, ſo as 


to make him guilty bf murder, 


ee, $a tt to. 0h 
Where one ſhall be adjudged atteffary to other offences 
eee 


Wha 


> 
8 


keeper ot officer, 


w can be in priſon without a 
Fi $f 1 M 37. 68 
Where a priſoner ſhall be adjudged, in law. to 
priſon, by the deſcent of the off 


upon him, 


In what county a felon ſhall be impriſoned who flies into 


à foreign county, and is there taken, ibid. 


Every reſtraint of liberty is an imptiſonment, 
Where the king lets a' priſoner go at large with a ſetvan 


by baſton, and he goes into another county, the attendance 


of the'ſervant upon him there is an imprifonment, for which 


an action of falſe impriſonment will lic againſt him, ibid. 
Letting a priſoner, who is not bailable, go at large by 
mainprize, is a fort, and Contrary to la 64 
He that is impriſoned ought to live of his own, and nei- 
ther the plaintiff nor the ſheriff is bound to give him meat 
and drink, 12 6 
. Where 


it, in caſe they ſhould be taken, 


hi 


or 


THE. TABLE. 


: Where 3 h wo the 
| nel of cuſto ae es 


court, ſhall 
paid his fees, 
| 465 


> Pipl, © ETC 243 


Where there may be Aa tranſmutation of property by the 
operation of law, without ſuit or execution, 185, 186. 05 
The origin of property, and how aſcertained a and MY 


ww 


. 

j Where he who transfers. the property of any hind 6 8 
d another, ought to have the property of the ſame thing in 
3 him at the time of the contract, 432 
5 Where two ſeveral perſons may have ſeveral properties in 
5 one and the ſame thing at one and the ſame time, 524 
1 Prote ation. 
ll Will not defend the party againſt an aſſize, 89 
g Protęſtation. | en 
6 Where it is contrary to a thing expreſſed by bees 
py or expreſs words, it is to no purpoſe, 48 
n — what time it ought regularly to 'be taken, _ 
d. uſt not be ſuperfluous or repugnant, | ibid. 
d. How defined, : ibid. 
2 Cannot be taken to the ground of the ſuit, ibid 
„ a 

| Proviſions by the Pope. 


What, e 500 


Purchaſe. ; 


What ſhall paſs by a gift of all one s lands purchaſed, 11 
What difference tween an inheritance and a 5 
47-5 
A purchaſe i is always intended by title, theielore a diſlei- 
zin is no purchaſe, „ 


3 Impedit, 


lag reſpect a guare impedit my be reſembled to 8 
ze, 

In a quare impedit againſt many, upon what plaa it ſhall 
abate againſt = and upon what not, ibid. 
| 4 impedit lies in the common on here for an ad- 


on in *. 129 
| In 


THE TABLE. 


In a quore impedit the king may alledge ade 
or hae matters in bar, and ny count ſhall not be Wk, 


In whom the n ſhall alledge penis, 2 {4 


Where gue wy" may be pleaded ml withou "oY 
ing how he came to the eſtate, and where not, 10 84 


Nuid faris clamat. 


What i is the form of a quid juris clamat Were by the 
conuſee of a reverſion of land by fine, I57 

At what time it ſhall be bot upon a fine levied, and 
at what not, 431 


Quod ei Qeforceat, 


Where, two loſing by default, one ſhall have a quod ei 
de N, and the other à writ a right, 419, 420 


. 
* 


JoT felony before the ſtatute * meim, 2. cap. 30, 


124 
1 ere in _ of rape the abettors hel be 1 
@7, | | 101 


1 


For Matters touching Execution upon Recognizancys 
| See Execution. 


Recor d. 


Tf a fine levied of a reverſion | is 2 record before altorn 
ment, 46 
Where a record pleaded ſhall be recited fully, cerainh 


and in good order, | 
Where an ancient record ſhall Rand in forcs until i : 


annulled by error, 
Where a record, though erroneous, ſhall be recited 2 


1s, ibi | 


| Where a record may be pleaded inter alia, and whe 
not, and where it ought to be entirely aud certainly recitet 
65. 81.232. 4% 

Any patent or writing made in the name of hs bin 
thous 


zttorn 
4 
tainly 
60 l 
il it de 
b 


d as | 
ibi 

| wheſt 
recitet 
2. 4 

p king 
thovg 


 carda continetur, is not good, 


264<T, * 5 F 
, ma 
ee 
2 : 


| though without warrant, to-whicht the king's. ſeal is put, 
is matter of record preſently, and ſhall bind the king, 76 


Where a record pleaded by way of recital; as inter re- 

„„ RTF ae 1 5 126. 143 
How a record ſhalt be tried, if it be denied, 2231 
Where uu tiel record may be pleaded, and where not, 232 


The records of every court are the moſt effectual proof 
of the law, in relation to the things there treated of, 320. 


The records of courts of greater weight and authority 


than printed reports of law, 


WES 3 
Where a man may make himſelf title by a record = 
out ſhewing iT under ſeal, and where not, 5 
Where a man ſhall have a day to bring in a record under 
the great ſeal, and where not, ibid. 
Records preſumed to carry in themſelves abſolute truth, 
No averment againſt a record, ibid, 


a ©... +... Recovery. . | | 
Whether a recovery ſhall be alledged to be executed 
where a ſtatute ſpeaks generally of recoveries, 43. 46. 49. 
ELLE | | 50, Sl. 54 


D pon a recovery without execution the recoveror is not 
tenant, nor has the poſſeſſion, | 


| 43 
Upon ſuch recovery the wife of the recoveror ſhall. — 
be endowed, nor ſhall ſuch recovery by the brother make 
the ſiſter to be heir, | ibid. 
Where the common Jaw gives the greateſt credit to re- 


coveries, and intends them always to be true, and upon 


cauſe, _ „ | ibid. 
What remedy the wife had at the common law, (before 
the ſtatute of JYe/im. 2. cap. 3.) upon a recovery by default 
againſt her and her huſband of her land, e 
What temedy he in remainder had before the ſame ſtatute, 
upon a feint recovery againſt tenant for life, ibid. 
A recovery by feint title was out of the ſtatute de religigit 
until the ſtatute Meſim. 2. cap. 32. put it in the ſame plight 
with a feoffment in mortmain, „„ 1 
A recovery without execution is a recovery, 46. 50. 65 
Where upon a recovery againſt tenant in tail who dies be- 
fore execution, his iſſue may falſify the recovery, and where 
not, 5 5 49- 55 
A recovery without execution is no diſcontinuance, 192 
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414 in ABER 
The ie i in tail might, falſify a feint recovery by oo 


- Where it ſhall not be A810 to alledge a recove ry 
executed, which is void in itſelf,” 5 5 
Where a 4 pleaded inter alia is not good, 
ty a fein recovery againſt. his leſſor : | 


5 the ſtatute of 11 Hen, 7. tap 20. 100 © | 


the common law, 83 
If a recovery "of land i is reverſed by error, it is not ſo 
. as to ſubjeQ the recoveror to treſpaſs for taking the 


"os in the mean time, 107 
Where a recoyery pleaded by way of recital, as inter re- 
8 continetur, is not good, 8 


a recovery of the land againſt the tenant fa life, the 


' reverſion ſhall be deveſted, . 


Every tenant in tail may ſuffer a common recovery, 244 
The king cannot ſuffer a recovery, ' | tbid, 
Where a common recovery with voucher againſt tenant 


in tail and another who has nothing i in the land ſhall bar 


the eſtate- tall, | 514, 515 
The reaſon why an eftate-tail is barred by a common re- 
covery, | | 514 | 
To what purpoſe women are me named in com- 
mon recoveries had againſt their huſbands, _ $15 
Common' uſage in common 1 recoveries to be regarded and 
purſued, ibid. 


By the common law a common recovery againſt the king's 8 
tenant in tail could not deveſt the reverſion out of the king, 
although the iſſue in tail was boùnd,. 353, 554 

That an eſtate· tail may be barred by a common recovery 


is not now to be diſputed, 


121 

A common recovery by ce e gue uſe could not bar. the 

eſtate· tail in uſe at common 31 
Where a common ee ri ceſtuy que uſe ſhall not bar̃ 

the eſtare-tail in uſe by the ſtatute of 1 Rich. 3. cap. 1. 170 
Where a common recovery ſuffered by ce/ftuy que uſe ſhal 

not bar the iſſue who docs not claim only as heir but by 


another title alſo, Libid.] 
Where a common recoyery mall bar an eſtate-tail, where 
the tenant in tail comes in as vouchee, 181 


Where a common recovery ſhall not bar an eſtate-tail, 
when the tenant in tail at the time of the recovery is not 
ſeized of the ſame tail, but of another tail, or other bia. 

[ibi 

Where a common recovery ſhall bar an eſtate-tail, 

: | wp | though 


Tue ABU k. 


| though the tenants to the frecipe are not- tenants. 1 the 
land, 4” Try 


Ih common nn the tenant to the præcipe ſhall ne- 


ver ſuc execution of the value againſt the vouchee, until the 
demandant has ſued execution againſt him, and ſo of the 
firſt ue againſt the ſecond. vouchee, . Rr ] 


| Recovery an Value. | 
Where upon a grant of lands in fee. with warranty, the 


grantee ſhall not have in value upon recovery without ex- 


preſs words to that purpoſe in the grant, 243, 334 
Where a recovery being had againſt tenant in tail and 


his wife who has nothing, upon a recovery oyer the recom- 


pence ſhall enure to the huſband only, 4 514, 515 

In common recoveries the tenant to the precipe ſhall never 
ſue execution of the value againſt the vouchee, until the 
demandant has ſued execution againſt him, and ſo of the 
firſt vouchee agaigt the ſecond vouchee, * J 


Relation. 
Where a relation to that which f is not makes the | thing. 
referred void, 395 
o what purpoſes an eſcheat or forfeiture ſhall have reſa- 
tion to the time of the offence committed, and to what pur- 


poſes only to the time of the attainder, 488, 489 

Io what time the king's charters have relation, and to 

what time the deeds of ſubjeQs, 491 
Releaſe, 


| Where the word (renounce) ſhall enure as a releaſe, 140 
A releaſe of all the right in the land to him in reverſion 
is good, 157. 161 


ſſor releaſes all his right to the leſſee for years, where 


it ſhall be enlarged for the life of the leſſee, and where only 


for the life of the leſſor, 161 
Where the addition of certainty in a releaſe ſhall make it 
" good, and where not, 191. 
Where a releaſe of all actions to two perſons Jointly 62h 
enure to each of them ſeverally, 
Where a releaſe delivered as an eſcrow, to be WIS. 
over to the releaſce at a future day, ſhall not operate accord- 
ing to the time of its delivery over, but according to the 


intent of the releaſor at the time when it was made and 
written, 7 


344 
Releaſe 


— 


* 


| THE. TABL E. 


Releaſe by the leſſor of all his right to leſſee for 2 
before entry is void, 423 

Deſſeizor and diſfeizee releaſe by one deed to leſſee for 
years of diſſeizor, which releaſe ſhall take effect fickt, 79 
which laſt, 55 

Where the releaſe of tenant in tail of all his right to 155 
leſſee ſhall not n his eſtate, et © Þ 


Relief. 
May be reſerved payable upon a ſucceſſion or alienation, 94 | 


Remainder. 


Where a remainder, which is appointed to take effect 
during the particular eſtate, is void, 224. vide 33 
Whether a remainder limited to commence upon condi- 
tion be good, or not, 24, 25. 27. 30. 33, 34 
How many things are requiſite in the eſſence of a good 
and perfect remainder, 25 
W here leſſor confirms the eſtate of File remainder i in 
fee, if a good remainder, _ | 25. 160 
Where the particular eſtate muſt be made at the ſame 
time with the remainder, or the remainder is not good, 25 
A remainder cannot be limited upon dower, ibid. 
Where the particular eſtate muſt continue at the time 
when the remainder veſts, +» | ibid. 33. 155 
Whether every remainder ſhall paſs out of the leffor at 
the time of livery and ſcizin made to the particular tenant, 
or not, 25. 28. 31 
Where a remainder ſhall be in abeyance, . 25. 29. 35 
Where a remainder limited to one, who is not capable of 
taking it at the time it is appointed, is not good, 27, 28 
The reaſon why a remainder limited to the right heirs of 
J. S. who is then alive, is good, 28. 563 
Where a remainder may commence upon livery made to 
the particular tenant, but not perfeAly veſt in the appointee 
until a future event, and in the mean time ſhall be in pen- 


denti, or as a thing ambiguous, 20: 35 
W hether a remainder Vented upon condition to a ſtran- 
ger be good, 25- 29. 31. 34 


W hat are the progreſſive ſteps of a remainder from its 
firſt appointment to its perfect ion, 29 
Where a remainder ſhall be good, if the appointee is able 
to take it when the poſſeſſion in law is caſt, ibid. 
Where a gift of land to A. et filio ſuo primogenite, he hav- 


2 ao 


* 


. 


good, 


T HE TABLE. 


ing no ſon at that time, but afterwards has a ſon, ſhalt enure 
to the ſon by way of remainder, ibid. 


Where a gift of land to huſband and wife, and to one heir 
of their bodies, and to one heir of that heir only, they bav- 
ing no iſſue at that time, ſhall eaure to the ſon born after- 
wards by way of remainder. "% 7 le- - 

Where a temainder limited upon a contrariety, is us 

ibid. 

Where a remainder cannot be limited N a fee ſimple, 
though it be a determinable fee, ibid. 235. 239. 248, 249 

Leaſe for life, and that after the death of leſ 4; the land 
ſhall return or deſcend to a ſtranger, this | is a good remain- 
der, 209. 70. 542 

Where a confirmation. to huſband and wife, the wife 


| being tenant for life, ſhall enure to the huſband. as a re- 
mainder, 31. 160 


Where a femainder ſhall be charged with a. rent reſerved 
out of the particular eſtate and it, 32 
Where he in remainder ſhall have an a gion of waſt, ibid. 
Where a remainder limited to the reinen of an eſtate 
precedent ſhall be void. „ d. 
Where a remainder limited to commence upon an impoſ- 
ſibility precedent, or upon a thing againſt law, or upon a 


repugnancy, ſhall be void, ibid. 34, 35 
Where a remainder may commence and veſt during the 
prrticular eſtate, - 53 33 


Where a fine may be levied in tail with remainder. upon 
condition, 34 

Where a giſt in tail is made upon condition that if the 
donee aliens, it ſhall remain over, this is not a good remain - 
der, 35 
Every remainder ought to have an eflate precedent to ſup- 
port it, 5 5 ibid. 83 

Where a remainder limited upon an eſlate precedent made 
to an incapable perſon, is void, 35 
| Where a remainder ſhall be void, if the eſtate precedent, 
upon which it is limited$ was not in ee before, as if it be 
limited upon a rent de novo granted out of land, ibid. 

Where a remainder for years, remainder over for life, 
limited upon an eſtate for life precedent, ſhall only be one 
title, 57 
A remainder i in fee limited upon an eſlate for years 35 


3 
Where be, to whom the particylar eſtate | is limited, re- 
; fuſes, J 
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fuſes,” the poſſeſſion ſhall veſt in him in the 3 


as if the particular tenant had never been named, or had 
been a dead perſon in law, — 14 
Where a remainder granted by the name of pr gies wir 


ſhall be good, nocethſlanding! the miſnomer, and where 


not, | | 141, 142 
Tune difference between a "roveiGon and a . | 
154 


A nile; in land cannot veſt as a remainder when 
the land is become in poſſeſſion after the particular cſtate 
ended, 4 055 
Where a remainder limited upon a leaſe for years 
not be good without livery to the leſſee, 156 
Where a remainder limited upon a leaſe for years ſhall 

not be good, although livery of ſcizin be made tothe 27 
ibid. 
Wherein a remainder and a reverſion reſemble each _ 


Where a remainder of land i is taken for the land itleſt 


which ſhall remain after the particular eſtate, | ibid, 
Where the word (deſcend) ſhall be taken for 3 
| $42 


Where one ſhall take a remainder by the nem - the 
party, without any immediate gift to Rs or any 
in the deed, 160 
Where a remainder cannot be limited upon a Jone ”=_ co- 
nuſance a droit come ceo que il ad de ſon done, 248 


Remitter. 


Whether covin ſhall hinder a remitter, where the paſa 
to be remitted knew nothing of the covin, 48. 51 
Where covin practiſed by him that has a good title, in or- 
der to come to it, ſhall hinder a remitter, 48. 54 
Where poſſeffion executed by the ſtatute of Uſes mal not 
work a remitter, 111. 114 
At what time the remitter ſhall take place upon a convey- 
ance of the poſſeſſion to the diſſeizèr where his entry is taken 
away, or otherwiſe, 112. 114 
I the huſband diſcontinues the land of the wife, and a 
e-feoffment is made to her and her huſband, this ſhall not 
adjudged a remitter in the wife, if ſhe dies, and her . ö 
nd ſurvives her, 

Where a deſcent of the right of the. may y without the — 
ſeflion ſhall not work a remitter, + 246 
Wat ſhall work a remitter, 543 
8 | _ 
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Where the krastee of a \rent-charge may arow or 8 a 


| writ of annuity, 


13 
Where a rent reſerved out of the particular eſtate and the 


b ſhall charge the remainder, 32 
On what day, and time of the day, the leffor ſhall de- 

mand the rent, or the leſſee tender it, where it is reſerved 
proves at certain feaſts, with condition of re-entry if it be 

behind for ſo many days after day of payment, 70. 172, 


173 
Wbere a rent is reſerved payable at H. a place out of the 
land, and if it be behind by 40 days, then, &c. it ſhall be 


paid at H. the laſt of the 40 days, as well as it ald the * 


day on which it was due, 


Where the leſſor is bound to demand the rent, and —.— | 


not, 70, 71 
Where in aſſiae for rent the land ſhall. be put in view, 


7 


Where, af; the land be recovered; upon eigne title, the per- 


ſon of the leſſee ſhall be diſcharged of the rent, 71, 134 
A rent payable out of the land cannot properly be called 


a rent, but a ſum in groſt, 


71 
Where a denial of a rent-leck ſhall be a diſſeizin af5 it, and 


where not, ;-! i 

_ Where the, leſſee: ſhall not be atreſpaſſer by coming 1 58 

they! land of a ſtranger to pay the rent, Td 4 
A title mut de made 20 a rent granted de no 5 — 


Et — 

Where 44516 of rent ſhall be. alledged,. ol Halt 214 
| Where a rent at one and the ſame time may be in FA 
and not determined, and at ane: and the ſame. time may be 
in . e, and detetmined, 108 
hether a covenant and 2 by indenture by the leſſee 
to pay annually a certain rent for the tenements leaſed, ſhall 
amount to a good rent, 131, 132. 134. 135, 137, 138, 


139, 140, 141 

"Haw many ſorts of rents there are, „„ 
A rent cannot be but whefe- it iſſues out of land, 132, 
Vs 1 ad 139 
Rong: rent-ſcrvice ought to be reſerved. by the donor or 
leſſor, and by apt words for the ſame, _ 132. 139 
What rent ” hall not be annexed to. the reverſion, nor de- 
rnd with the reverſion, | 132 


Rent 


— 


— 
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Rent and farm are all one in effect, 5 . ibid. 


21%, wo 7 
„„ 


Whether a rent granted for the land, and executory for 


the land, ſhall be adjudged to iſfue out of i it, 134. 137 
A rent granted for equality of partition may he in fee fim- 
755 without the word (heirs), eY Out e g. 
Where the calling of a ſom in groſs, a rent, mant be of 
the ſame effect as if! it was called a ſum i in groſs, and where 
not, \/ 20 91977 $48. 498-047 2.4 2 
What is necefary to ſupport an action of deht for rent 
teſerved by the words, tenendo, reddendo, ſolvendo, &c. 138 
Where a grant to diſtrain ſffalf amount to a, grant = 4 
rent, | 
Where a rent may be granted at a day to come, 28 aft 25 
the death of J. S. and where not, 152. 155. 156. 197 
Where a rent for a time may be in of,” and fot 4 time 
not in /e, and where not, 44123856 
Where a rent-charge gra anted out of the land ſhall charge 
the reverſion, 1 
A rent granted out of the land by him in reverſion mall be 
gocd, 161 
At what place rent ſhall be demanded: to enter for à con- 
222 hroken upon a leaſe of a houſe and land together, 169 
Leſſot is noi bound to demand the rent before ee is 


bound to pay it, $210 eee 
Where the leilor is bound 10 Jetta hays rb; in order 
to take advantage of a condition of re-entry, deen ug 


W here leſſee is bound to pay t ide rent a convenient time 
before ſun ſet, . ' tba iich. 
It tet mor gtauts a er and afeer ſurrenders, yet 
the rent ſhall be paid during the term, and as to * grantee, | 
the term ſhall be ſaid to have continuance, 198 
If he in reverſion grants à rent to commence abr the 
term ended, and the leſſee ſurretders, the rent ſhall be paid 
preſently, and 3 as to the grantee, the term ſhall bo this to be 
determined, n ar 55 ibid. 
Where 1ent is reſerved: payable: at the end of the term, 
upon a leaſe for years from the day of Se. Michael, on what 


day be de - 4th 8 80 ſs 272 
* Repleader after demurrer, | "rat 179 | 


If the bar is navght, and a replication is made to'ir, and 
a demurrer is upon the replication, or if the replication is 
bad, and a rejoinder is made 16 it, and a demurrer it I 
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the 2 the e 88 5 an, the partic ſhall N 


OR RY 8 179 


The 3 e. where the 1 wass ry be af- 


| ſigned in the count, as well as the town, "nfs = 7Uhg 

Full defence in replesin, ibid. 

Where N in eee ſhall be goodts to 2 common 

intent, 7 . a | | IE 
e 


| Where replications ought to be certain, and 5 56. mY | 


Difference between pleas in bar and repliuationny: as to 
certainty, | 50 

Every replication ought to be directly contrary to the bar, 
and ought to traverſe, or elſe confeſs and avoid it, ibid. 
| Where replications ſhall be taken moſt ſtrongly againſt 
him that pleads them, 103, 104 

Where a replication, which anſwers the bar argumenta- 
tively, is not 104 


Where the replication ſhall be good wichout a a traverſe to 
a moe W in the bar, q #1232. 


h Reſeript.... I” 
Where a feme-covert being received may pray in aid or 
vouch, 13 
Where he in reveiſion. is revelyed upon default of tenant 
for life, he ſhall ſhew ſpecially how he came to the reverſion, 


but the cauſe ſhewn is not traverſable, 43. 3 $6 
Where he in remainder ſhall be received, 53 
Where receipt ſhall be had for feint defending, as well as 
for feint pleading, ibid. 
What is the form of entry for bim that prays to be received 
upon default of tenant for life, 158 
The king ſhall not be received er default of bis tenant 
for Cars. and why, * | 2 K 
Aen. U Eons. 200 


Where a reſervation ſhall be good, Gogh in its Sion 


ineertain, if it may be reduced to certainty by == 
£3 I 7 


A reſervation of rent during : 150 term ſhall be intended 


during the. whole term, [2 5 67 TTY n 
T covenant ou gfant by indentoret by: the leſſee, 
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to pay annuslly a certain rent for the tenements leaſed, alt 
e to a good W of woe. 131, 132. 134: 
6, 137. 139, 140, 141 
Where words of wreath 186 ELIF all 55 as wor 
_ of. reſervation, et vice verſa, 1-24 le 1210 

The aſſent of the parties the moſt eſſential thing to 1 6 
a good reſervation of 135 and it is not ſo material who 
ſpeaks the words, 4551 2477138 
What is neceſſary to oder an ion of debt for. rent 
x reſerved by the words, 7enendo, reddendo, ſolvendo, &c. 138 
What is the effect of a nnn of rent upon a term 
for years, 80 0e 0 
Reſervation of proſits wad; | | iy 1 7 153 
W here the donor reſerves the three firſt years aroſe, and | 

afterwards 205: this is but one reſervation, and not ſeveral, 


A man cannot reſerve to himſelf a leſſer eſtate than he had 
before, 155 19) 
If a man grants all his fiſnery from loch a place to ſuch 

A place, reſerving 1 AA e 8 what it is that ſhall be 
ſaved, i OL 
: Where rent is reſerved P at two a yearly, and 
the day laſt named comes firſt, how it ſhall be paid, 171 


How reſervations ſhall be conſtrued and taken, ibid. 
Two tenants in common make a leaſe, reſerving} 207. 
rent, how it ſhall enure, _ 
Where rent is reſerved generally, or to the er only, to 
whom it ſhall extend, ibid. 
Where rent may be reſerved to a Ka A5 8 43 
Return of Writs, See e 
Reverſion. 5 8 


Where a remainder ined to one ſhall LED as 1 grant 
of the reverſion, n, 33 
Where he in reverſion 10 il upon default of tenant 
for life, he ſhall ſhew ſpecially how he came to the reverſion, 
but the cauſe ſhewn is not traverſable, 43. 52 
Where a thing in reverſion may be parcel of, or appen- 
dant to, a thing in poſſeſſion, but not vice a] 103, 104 
Where a reverſion ſhall enure as a remainder, et e contra, 
134. 141. 157. 170, 171 

What: 2 den is, its ſeveral ſenſes, of what it conſiſts, 
and from whence derived, 151. 153. 157, 158, 160. 196 
How diſtinguiſhed rom the poſſeſſion, 1 
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I the fetch, and reverſion become united, the reverſi- | 


on is deſtroyed, 1 451. 163. 196 
The ſubſtance of both the polſefion. au teverſion is the 
th ung of which they confiſt, anon bo 25 13636158 


fo "How land ip. poſſeſſion may paſs by 9.gramt of; 8 
ON, 151 

A reverſion amprehended i 80 n the cyord < lenements), 

/ 7,665 dup 5 £$3-fI9 5 

oe + reverſion ceüſtt to be back?! upon the 1 

of the particular eſtate 153.1668197 

A reverſion cannot be Sai to to fake effect at a day to 


come, 153» 41880 197. 483 
. Where by a grant of t the gebe dente nd:it{elf.ſhallpaſs, 
ba 147. 153, 154. 159, 160, I oh, lien 197% 198 
0 Where by; a 1 of land, W )all 157% 5154. 
ER . 2h 61,162. 42. ow 
he difference N WES, AT ho MM on ,and il ne er, 
8 Hes 4 1295-4: 174 £1 368} 3 7454 

A reverſion cannot oft in as ke ee — 
a land is become in n el on reren 


ended 


- ela © os 


"© "White the land” Her is. ops in N 5 ejof.a 


8 8 and it is not the atto 


ment that ma 1192 land 
9196 


been rent-chirge granted « opt. del the land tall Fharge 


* 1 


E ie reverſ jon, 1 * of nies 16 137 
: of th > agginſt or 1 I rever- 
ber all be 8 0 . 1 


Where a fine is "levied of e of land, l, » th the, writ, of | 


covenant. ſpeaks of the land Fine bid. 
What is the uſual form of the concord . a 3 
5 | reverſion of land is granted, 5 


What is the form of a Sai Juris. iu clamay brought. 8 1 


0 8 of a reverſion of land by fine, 

Where the reverſion of tenant for life; is, Fork * 
1 in a formaden by the iſſue the writ ſpeake N and 
it 159 


Where one ſhall have the land in poſſeſſion prſenly by a 
grant of the reverſion, ' 157 
Where the reverſion of land is "RY for the land itfelf 4 
9, 100 


venting after the particular eſtate ended, 
' Wherein a reverſion and remainder rnb each other, 


„ 
1 Parr II. bk > Where 


10 on but where there is a partic lar eſtate in poſ· 
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in Where the ding of - tenant for life 186 grar ted in 


What formedon the —— ſhall have, . 
One eannot proper 5. be farmer of a reverſion, nor 5 
a one firme lie of a reverſion, . 40d | 


here he in e may be ſaid to teen in his de- 
We, as of fee, and where not, 191 


Wd 4 ON for years.is ouſted, he in reverfion may 5 


Abid. 
{ een York endet properly be ſaid to be in demefn, ibid. 


2 Where land may revert to one,! and yet he to whom it re- 


verts has'no reverſion therein, 8 1 
e it Fiat wry a  peverſion, © 5 3 . 
e : _ Right. 
ker e in in 2 den not taken away by the aue # de 


emit, | 59 
| To whom 4 te fight ſhall be direQed where and is 
holen of a manor, | - 74 


In a rit of right t the'tord's court fliall not be taken away, 
nil big aſſent is firſt certified, . 74, 76. 208 
n If np pofſeion of land coines to him that has a "right to 
=Y right 1s 5 extin& or fuſpended, 85 
er 


e a writ of right againſt a tenant of a manor, for 
Jakid holden of the manor, | all not be maintained in the 
court of the manor, Wy 


Where battle ſhall not be waged in a writ of right, 380 | 
We uns of right a — parte lies e — 
thers E ibi d. 


a recovery by writ-of right was a peremptory bar 
| by the common law, 1 claim — ore wy, by 
| ns + "x . and where not, 


8 | proclamations are m le in a vrt of right * 


3 4 fe: 7 HT.6 35 103 7 7 11 12 7 8 

| * Ht, "bow defined, e e 1 ts — ef 
What” my" be bene le under the” wo 25 

3 467,4 


How müny y forts, of rights ane _ 


Where's writ of ci ht of atvowſon © fart lie, uud mh 


nick and where an action of treſpaſs or aflize, _ 500, 
1 e right of atvowſon not maintainable before 1 in = 
tion of the clerk, 


5 In whom eſplees ſhall be alledged i in a writ t of right of 10 
Nor git e was done before, tals 3 
T Ta 4 - WY 
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ire facies is execute a — 4 pernor of 1 
ts, an 3 
: Not maintenable for the arrears of a rent-fervice: or AY 3 
rent iſſuing out ha land, which is „ | 


- (ENS Nds * 112 111 Scotland. 5 1101 : 4 
Where one who is there ſhall be ſid! us be out of the ; 
realm, | 44 11 0 {ES £1 nn 3 £ E g 
2 2 wy EXE g 


l Ee proctt er 6 4, Scixin. | RP Ft 5 i: ; 
' Where'ſeizln of rent ſhall be alleged, 1193: 5144 94 | 1 
How ſeizin in fee in a corporation ſhall be pleaded, and .Y 
where it is neceſſary to how in what e the ſeizin is, RY 
and where not, „ t en 102, 10 I 
Where not necefſary ee tine in enepdd- | == 
tion, 193 = 
- Where an aſſize of. novel diſſeizin es for rent without 1 
ſeizing | ee | his. 
| ASE, Akad 2d p min 04) Sni wo) 
Lids Serjeanty. re | 
Teutte of the king to find a. man to war whhin the dir. J 
we. Nr Ys "AT". 3 
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When? a falſe return of the writ ſhall make the” oer; 
tre Prep ab injtio, © TINS 
power of # theriff does: not eatend beyond his ae 
Poe FR RN jour! £415 
"Where, and to what purpoſes; eme bei in judgment 
of law two ſheriffs in the ſame county, bid. 
Where a ſheriff may juffify taking a priſoner in another 3 
county upon freſh Tuit within the view, "ibid. i 
5 5 bonds made to the ſheriff are void by the N 4 
6. cap. 10, 4 
e da 1 lee tht return of a writ is always a toy 1 


to'come, So not a =P 1 n 4 
| * 74 | The? | 3 


- 3 
4 
ay = 
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The name and ſurname of Tide hari is always put to the 
return of a writ, but the writ is directed generally to the ſhe- 
riff of ſuch a county, withont naming {Ir 47d 

Where a fimple obligation made to the ſheriff is void, 

e 
Where an obligation madle to the ſheriff containing in the 


condition what is required by the ſtatute, and alſo other mat- 


ter, ſhall be void, 64. 67. 
The ſhiſts and practices made uſe of at the common 
lone by ſheriffs in letting thoſe who, were not bailable 8 
arge, 
Where an obligation taken by the ſheriff colore officii wal 
be void, and where it ſhall. be ſaid to be ſo taken, 68 
Obligation taken by the ſheriff of the priſoner for meat 


: and drink Thall be void, ibid. 


The power of the ſheriff to take obligations of priſoners 
very narrow and confined, | ibid. 
Where an obligation made to another than to the ſheriff, 
vÞqn the er Le pen in the ſtatute ſhall be void, 


EP}: 5180 tos 3 171 17 * 1 *6y ibid. 


Where a an 8 to the ſheriff ſhall be laid to be ods. 


in other form than the ſtatute limits, by 
Where one ſurety taken by the ſheriff mall not te % - 

cient, 1 ' 
The ſheriff is the officer to all the courts to execute, writs, 


AP | 
= 


74 
The law preſumes the re = be indifferent between 


ay and party, At ibid. 
6 here the berg ſhall be judge of a matter Ponting in 
Before the return of an original writ the defendant les no 
4 court, 5 915 nel 
here the arra ll be bw if 
to the ſheriff Wan them 5 49M ibid. 
I The ſheriff is only the king's miniſter, A no profit, 


but only an allowance for his Jabour, a 5 refore if the 


king appoints another to execute & writ, no n is ww 
thereby to the ſheriff, 


Not puniſhable as a treſpailer | for. e entering. into land 1 | 
cxecute "the proceſs of the law, tho? the parties to the 7 


22 


= mere ſtrangers to the la and never had any ot 
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Where 7 ſtatutes ſhall be taken n according Mm 


the intention of the makers, 
Where the words of ſtatutes, which. are made for. 105 be- 


nefit and advancement of the king, ſhall. be confirued 10 | 


ſuch ſenſe as is moſt beneficial for, The kings |. 

_ . Where ſtatutes ſhall be conſtrued according to The reſo 
of — common law-w. ons 10. 36 1 55 
. the law that penal ſtatutes ſhall =y ta 
trig y, and not extended by equity to the prejudice of thoſe 
upon whom the penalty is inſſicted, but hal 

vourably for them, 17. 46, 47. 86 
| Where the general words of penal So ſhall be re- 


ſtrained and abridged in favour of him upon whom the Lo : 


nalt is inflicted, but not to his prejudice, 
here the intent of a ſtatute may be collected from the 
praice and uſage of former times, Fo 
Where penal ſtatutes ſhall be extended by equity, 2 og 
the equitable conſtruction is more beneficial than prej judicial 
to the greater number of people, 36 


* 


No ſure ground that penal. e ſhall not be taken by | 


equity 46. 4 
| here general ſtatutes need 00 be pleaded 22 95 


81. 


The intention of the makers of a ſtatute a WE: rule and 


guide in the conſtruQion of it, 53. 57. 205. 231. 464 


Where ſtatutes, which are made in reſtraint of a libe 
allowed by the common law to on ah nas of others ſhall 


de extended by equity, - 33754 


Every ſubjeQ of dhe realm is party and privy to an aft of 


parliament, _ 59. 396 


Where an act of parliament vill not do prejudice to . 
Where Natures, which tend to the ſuppreſiion of covin 
and deceit, and to the advancement of "ew and truth, ſhall 
be extended by equity, | | ibid. 


Every 


. 


bos, not eli « before aalen. | 15 = — mo” 40 | 


be taken fa- 


ach * 8 R * © Ty * 9 ERR 
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Every ſtatute which is extended by equity reſtrains ** | 


body, and is penal to ſomebody, 59 
| Aatdess ure made to femody*common e. and not 


particular i in 7 generality, 
* 6 1 


| Where the court is bee to take notice: of Fe | 
without their being pleaded « or recited, and where not, 65. 
Sn. 83, 84. 5 
Where a ſtatute pleaded inter alia is goo! 
Where ſtatutes ſpeaking in the plur number ſhall not be | 
ſatisfied by the ſingular, dem 69 
Where the miſrecital of a — tho! not neceſſary to be 
recited, ſhall abate the count, as 
The aſſent of how aunty is neceſſary to conſtitute an 
of parliament, © i 2,9 I 
At what time the king « aſſent is moſt — yivew * 
an act of parliament, and until his aſſent i it * like an iſſue 
in ventre /a nere, ibid. 
Where a ſtatute ſhall'bave relation'to'the eſt day of the 
parliament, and where to the firſt day of the ſeſſion, ibid. 
It is never oy be intended thas words are put in ſtatutes i in 


thoſe which ſeldom happen, 
Where an act may be ca 


vain, 80 
The life of a ſtatute does not Senda u che uod but in 
ä the ſenſe and meaning of it, 382. 363. 46s 


To whom the conſtruction of ſtatutes belongs, 
Where penal ſtatutes may be taken by equity, if it 5 
pears that the intent of the legiſiature was ſuch, ibid. 
Where penal ſtatutes, ſpeaking in the plural number, | 
ſhall comprehend caſes in the ſingular number, 66 
* Where things which are allowed by law and reaſon ſhall 
be out of the penalty of ſtatutes, nodwitailendiog the words 


thereof, 88 
Where « fletute gives land to the king his heirs and ſue- ö 
ceſſors, he ſhall be faid to be ſeized thereof i in "au of his | 
crown, 105 2 
Where the welds of ſtatutes ſhall bs coufivied quite con- 
trary to the text, and things be taken by equity contrary to © 
the text, in order to make the words agree with reaſon and Ne 

equity, | I09, 110. 204, 205 
here affirmative ſtatutes cannot alter the common law, t 
vor reſtrain that which the common law ſuffers, 112, 113 hi 

Where ſtatutes in the affirmative, being introductory of 
© new aan imply in ebene . ws Kee ſt. 


ther thing newly made by the fame ſtatute, - © ibid. 
to another thing in like degree made at the ſame e parliament, 


things, places, and . in order to al caſes which are. 


trouble, and to remedy" mich ſhall be extended by equi- 


ticular interpretation, when the intent of the makers is par- 


TH E ED SE E ä 


regen tons hall vo be | beyond the 
ſs words, 134. 


here the general words of à ſtatute ſhall extend to ano 


Where ſtatutes made touching a certain thing ſhall eatend 


or at a parliament long aſterrr ' 127 
Where ſtatutes naming the king ſhall be nibh to in- 

clude his heirs and ſucce us 5 0.1" 2965 1% 68 
Where ſtatutes, wich tend to take andy « thing from 

another, ſhall be taken ſtrictly, „ 41% .; 5 
Where ponal ſtatutes ſhall be e by equity to other 


in equal miſchief, 178 
here ſtatutes, which are made to relies Pepi fem 


idid. 
ge ipleof « an att jy a means to find out te general ſcope _ 
and intent of it, = 


203 = = 
Where the implication and intent of an 28 ſhall be equi- _ 


vain to expreſs words in it, 204. 248 


Where the general words of ſtatutes ſhall receive 4 par- 


ticular, 204, 205 = 
By what means the intent of the makers of an a& of 9 
parhament may chiefly be collected and diſcovered, 20g 5 
an aQ prohibits the doing of a thing, and after- ) = 
wards a penalty is given by another act, he who ſues for the i 
forfeiture ſhall recite both the acts, 206 N | 
Where the place, order, and form of ſuits appointed xd 0 
ſtatutes ſhall not be varied from 2086. 3 ' 


Where affirmative ſtatutes, which appoint a thing to | . 
done i in a particular form, imply in themſelves a 2 fre, " 

Where the affirmative words of ſtatutes mall not take | : 
away the juriſdiQion of a court, 

Where the words of a ſtatute ſhall never receive ſuch 
conſtru&ion as tends to confound: the order, uſage, and ju- 
riſdiction of courts, 208 

Where a ſtatute gives a penalty to be recovered in any of 
the king's courts of voeodd bil, plaint, or ad ion of debt, 
how thoſe words ſhall 25 con rued and expounded, ' | Pr 


Statutes made concerning the king and queen are 
ſtatutes, which concern the whole realm, and ind terre th the 


the public good, ſhall; be conſtrued. to include the king, al 


wah n ME | 
is bound to take notice of them. — = . 


1 r made ſor the ſafety of inheritances, or 


though he is not named, alt "234 
Wbere the general words _ n indi ſhall not 


bind the king, unleſs hel is $ ſpecially named, 236. 239. 240. 


244 
W is ee in 1 expoſitions af, Aatiateny 239 
Where ſtatutes, which take away the liberty of all men, 


5 ſhall not take away an intereſt or libert which the king has 
at the common law, unleſs he is ſpecially named, 240 


In the conſtruction of ſtatutes nothing ſhall be taken apc 
equity againſt the king, 

. Where ſtatutes, which reſtrain all men generally feet — 
ing wrong, ſhall alſo reſtrain the kingg 248 

That which is excepted out of an act is out of the provi- 
ſion of the act, and is as fully exempted out of the aQ as if 
the act had never been made, $61 

Where the intent of a clauſe in an adt may be colle ed 
from other branches or clauſes therein, e the — 
letter fails, W H 5:1; 6 


. — 


Every ſtatute 3 af two. parts viz. the words, a 


the ſenſe, 363. 465 


Where the letter of a ſtatute ſhall receive ſuch — 
tion as avoids all rigour and miſchief, Now ſtands with equi · 
ty and good reaſon, 3, 304 

Where the violence of ths letter of. a ature ſhall be miti- 
gated and ſoftened by diſcretion, 364 


Where things, which are within the | intent jor a ſtatute, 


ſhall be comprehended in the purview of it, although they 
are not within the letter, 23866. 467 


Where ſtatutes ſhall be conſtrued i in- 2 benign ſenſe, in 
order to: ſoften the rigour of the text, | 366 


The. preamble of an aQ is a key to open the minds of the 
makers of it, 


69 
Tba is the moſt reaſonable taw which . for The | 
majority of people, though ſome individuals ſuffer by it, 


5 360. 371 
: "Where all men are limited by ſtatutes to a certain time, 


2 time ſhall be gained by expoſition or equity beyond the 


eſs words, 371 
ſo ſuch expoſition of a laute ought t be made a. de. 
fron che kext itſelf, 0 Pt 90 


Where 


FER TABLE. 


Where 2 ſtatute of confirmation ſhall give force and ef- 
| fe to the thing to which it refers, and where not, , 399 
Where ſtatutes ſhall be conſtrued according to the 125 
28 meaning, rather than according to the — 5 

Where the general words of a ſtatute ſhall be e | 
and correQed by equity, | 465, 466 
Where things, which are within the letter ol a ſtatute, 
ſhall be out of the purview of it, 465, 466 
No law- maker can foreſee every thing which may happen, 
465 

- Where things which are in like degree wall be taken by 
equity within the intent and purview v Ot 


How to form a right judgment when the letter of a ſta- 
tute is reſtrained or enlarged by equity, os 


Where it is not neceſſary to have a ſaving of the rights 
> ſtrangers in an a& which creates a forfeiture of lands, 


487 
Where the words of ſtatutes ſhall be conſtrued ſo as to 828 
no wrong or injury to ſtrangers, e 


Where a ſaving of the ſeaſes of ſtrangers in an act of 
attainder ſhall not extend to ſuch leaſes as are derived 5 55 
an eſtate determined, 
Where ſavings or proviſes i in ſtatutes may be called Ke 
tering proviſos, * wen 
Where a ſaving in an act, which is G to we e 
he the act, ſhall be void, > "nn 


 Statuta Edi. "Temp. Hen. 3. 


Magna Gt 9 Hen. 3. 852 3 what was the common 
law before this ſtatute, . . + 268 
— cap. 8. extends only t. to the king, and not to com- 
mon perſons, Sod repealed. by the ſtatute of 33 Hen. 8. cap. 
39. 2439, 440 
— HS. IO, does not extend to give remedy againſt 
the king for 1ncroachment, becauſe he is not named, 244 

Ne — vexes founded hereupon, n 
cap. 11. does not bind the king, 236. 240. 244 
cap. 12. by equity hereof the judges may adjourn 
aſſizes before themſelves at Veſininſter, 190. 

cap. 21. before this ſtatute the «of oh by: his prero- 
gative might take trees out of the woods 9 or the 
a of his caſtles, 722 - 
| ap. 34. where the court ought! er officio to abate 
an appeal brought by a woman contrary. to this ſtatute, al- | 
. the — has admitted it to be Bond. 66. 8 5 


Charta 
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Charts: Fere 4, 9. Hen. 3. cap. 1. before this ſtatute the 
king might Al the woods of others, and chereby the 
ſubſect Was reſtrained from cutting down, bis own. pore | 
without licence, Fs IR. 


Merton, 20 Hes. 3. cap 2. explanatory of the comman | 


law, £0 4/6 be: 
| - cif oh of redifſcivin, where the writ ſhall Reg 

if 4 the ſheri only takes one coroner with him, 392 
cap. 5 · binds the klng, though not named, 235 
— cap, 6 6. does not extend to infants who are ra- 
viſners, 3 | — 864 
— cap. 10. thereby one may make his. MEPLnGy 3 
do his ſuit, in the king's court, 

Marlbridge, 52 Hen. 3. cap. 4. does not extend. to proh 70 
diſtreſſes from being driven out of the county where they 
are taken, when the ſeigniory and tenancy are gs different . 
counties, 7 18. 204 
cap. 6. The king cannot have benefit x , 15 0 
found generally hereupon, without the ſpecial cauſe Er 


Extended by equity to 2 leaſe for life or a gift 1 in tail t to 
the iſſue, 


Extended by equity to a feoffment _ to the e 
fon, the firſt being dead, and alſo to a fine, 


: 59 
xtended by equity to a keoff went made to the collateral 


heir, 


82 
— cap. 9. does not extend to land held of the king, 


in which caſe all the eee * do Of Tak and not 
the eldeſt only, 5 | 240 


| Statuta Edit. 8 Kd. "= | 


Waſtminfter 1. 3 Ed. 1. of 4. of wreck, ies ale by 
the ſheriff of periſhable goods within the year ſhall not be 
within the penalty of the ſtatute, 466 
——— cap, 20 de malfafteribus in parcis, extends to no 
other treſpaſs in a park beſides huhtin | „ 
Does not extend malefadoribus in y , 132 

—— cap... 2 5 of maintenance includes 2 leaſe for 

years, 80 
28. of maintenance, the writ 21 count 
hereupon ſhall be general, _ 51 
cap. 39. of counterplea of voncher, where one 
* counterplead without reciting this ſtatute, 81 
| equity hereof it is a good counterplea' to 9 that his 
wallets was the firſt that LD 35 178 
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|  Gloweefter, 6 Ed. 1. cap, 1. expounded, that upon a feoff. 

ment to divers perſons, the ſurvivor not agreeing to the 

feoffment ſhall be excuſed of damages in à writ of entry, 
th 23 * 5 8 7 T%. 4 | $ TEM 


LI % TTT. OO Bag 
Sth. expoſition of the words (whereef. no fine 
is levied in the king's court))ꝛ 587.82 
Where taken by equity, that the tenant ſhall have a ſcire 
facias to have the aſſets, and not the land entailed, 110 
By equity hereof a lincal warranty is no bar io the iſſue 
in tail without aſſets, LET, % 288Te +08 
——=— cop. 4. expoſition of the word (farm), 132 
—— cap 5. by equity bercof waſt lies againſt him 


* 


who holds ex legatione, | 10 
By equity hereof waſt Warped him who holds but for 
a year, or for half a yeer, or for twenty weeks, 178. 467 
— 2 11. How tenant for years being received 
hereby to defend his term ſhall take benefit of covin, 48. 


De rehgiofies 7 Ed. 1. how the lord ſhall entitle himſelf P 
pleading by entry for mortmain, | 43 
Does not extend to a recovery by feint title, ibid. 
A leaſe for years not within the danger hereof, -= 7 
Does not extend to prohibit religious men from taking 
lands of the king, % ! 
Of Rutland 10 Ed. 1. no ſtatute, but an ordinance, 208, 


Acton Burnel, 11 Ed. 1. By equity hereof the 18 | 
the conuſor of a ſtatute-merchant being extended too high 
ſhall be delivered to the extenders at the rate they ſet upon 
them, 3 5 82. 127. 205 

Expoſition of the words (Hall preſently anſwer), 205 

Maſtminſter 2, 13 Ed. 1. cap. 1. extends to reſtrain the 
iſſue in tail from alienation as well as the immediate donee, 

| 353555 „ 0236-4716 110e 244 

Extended by equity to other eſtates not ſpecified in the 
ſtatute, and what thoſe eſtates are, - 53+ 244. 248. 251 
How far a fine levied of lands in tail is void by this ſta- 
tute, and how far nor. bd; BA. 12: 235 

Speaks of the reverſion of land as of the land itlelf re- 
verting 3 | „ 
The king is bound hereby as well as a common perſon, 

3 227. 236, 237, 238. 248, 249. 251, 252 

What was the common law before this ſtatute, and the 
miſchiefs which it was made to redreſs, and bow N 


£55: 7-607 1 . | 
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| the proviſion « of it was intended to be, 235 236. 2qr, 242. 
245.247. 250 

„Nn Ne! in three points, and wh ty are, 242. 244 
Expoſition of the words (to gifts made before), 246 
What are the words in the act which redreſs the whole 
| grievance at the common law, and what words therein 
are only conſequential a and explanatory, and not of ſubſtance, 
"247. 250s . 
What alteration is made in the eſtate and power of the 

doner i in tail by this act, . 

Hereby every thing that is contrary to the will of the 
donor is reformed, and every thing that is his will i 18 made 
alaw,, 23 0 hid: 
This ature" is made for the furtherance of reſtitutions, 
pe 0G; 202 
What things may be intailed vithin the equity of this 
ſtatute, and what not, [2, 3]- 
cp. 2. the writ of an cannot be ſued 
out of any other court than that which is limited bit os 


— cap. 3. Where a ſeme-covert being received here 
5 may pray in aid or vouch, . 

He in reverſion being received hereby upon degaulr of 
tenant for like ſhall ſhew 1 824 how be came to the re- 
verſion, | 43 

He in remainder ſhall bs received by equity 1 53 

Where the wife might enter at the common law, and 
where ſhe was driven to her writ of right, "87 

Cui ante divortium ties by the equity hereof, 58, 59. 173 

Does not.extend to give receipt to the king, 241.553 
tap. 4. Where à woman ſhould have dower at the 
common law, in cale of 4 recovery againſt her huſband 1 ina 
real action, and where not, 49 

Where the demandant ſhall not vouch, if the former -ac- 
tion was ſuch wherein he might not vouch, 113. 206 
— cap. 5. does not give remedy | to A e 
who has an advowſon by pee *f 

It calls the reverſion of an advowſon the advowfon i 


returning, 1 
Wherein it binds the king, though not named, 236 
Advowſons by a>; rope not within the remedy « or purview 

of the act, ibid. 


Plenarty not pleadable hereby againſt the king, though 
he does not purfue the quare ark within ten — 244 
cap. 


— 


cord and falls at the day, 
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eb: 11. Accountant found in arrears. befor . 
PRE: to be n to prilon immediately n never, 557 | 
If debt lies hereby 3gaiof 2 goaler for the eſcape of Pa. 
in execution, ; —_ _ 223 IRE 

If extended by <quity to a Bll of debt, nk, = 36 
Extended. to ,ſupport an "aQion' link; a e bay | ue | 
eſcape of one who was commited ' upon condemnation” for 
debt, "rd . 159 95 16 * 178 
Accountants ; found in arrears. to be Tent. to the beit Seal, 
though it be in another county, oe 
Does not extend to puniſh an infant bailiff or " receiver 
who is found-in arrears before auditors, © © 21-4 - 420. 
Accountant found in arrears before. one Auditor, OT. « \only.c an- 
not be commi i ed to goal, ON N oY. 
cats 12. Does not extend to the h 5 5 1 Tour 
his mother to bring An App al, Ani: nn] "gs eB 8. 2 
"Extends to an appeal of rape. 126, 
ab. 16. does not extend to reſtrain the 7 Is 
by bar, _ the WAraaipe. though the mes her held of him 
Poereriogl Yo... b n 
? . cap. £18, of elegit, extended | by equ vity.to . wt | 
of the moiety. of. x ent. ad Land 
Ab. 19. who had the Aar of 55 5 2163 
before this ſtatute, g 


he ordinar) was not. 6 F for Fl ee 
45 e 85 chers able, fo he nt ef, jn 27 


277 
' Expoſition of the words (bounden to ſome = he debt), 
and what debts of inteſtates are compfehended therein „ ibid. 
By equity hereof debt lay againſt. adminiſtrators before 
the ſtatute of 31 Bd. Jap. 11. 3 278.20 
—— cap. 26. of ceſſavit, i He Gerda hu a: ö 
on the, heir ſhall not have : Men 155 1-5 
cap. 287 that _ ginum Pan 0 4 
Dos not extends adjul nel Copert à Aiffei 81 | 
without taking the aſſize, 1 5 00 01 oe” 
Does not · extend to "Mts e who ech 


* 8 f * . 
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| +. 
eb. 30. of finding de ven bete, ende 


ed by equity to other caſcs beſides aſſizes, 


92 
—— Cap. ge. where in à cui m vnd the parol man ae. 5 
mur for the nonage of the heir of a ſtranger,. 17 
Does not reſtrain the feoffee of the A from vouch- 
ing, NT 2 111 e | * . 1 "x 40 47 
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3 THE TABLE NR 
e eee advantage hereof, though not N 
— At. of eeſſoule of wehamery; 263 
cap. 48. In what caſes view ſhall be bad inthe 4 


cond writ, Wen it was had in e 0s 
. 49. of | 69 n 7. 2 DIVE | 125 


"Where liver i of land | after the writ purchaſe 5 to 
a bargain mad before the writ brought ſhall not be within 5 


the ſtatute, . 465 
De circu 4 agatii, 1 3 "Bd 1. exte nded by equity to 
6 


all other bi 3 
Weſtminſter 5 iR Ed 14 - Expoſition of the words 
(ſecundum, quantitatem ds g 1 that they be þ be intend- 
ed ecundum valorem terra,” © 8. 20-02 


es not reſtrain the king, but he may have the whole 
ſervices of the tenancy by the hands of the feoffee of part, 


What was the common law before ke Mare?" BY "ibid. | 
De modi levandi fines,” 18 Ed. 1, the reading. of a clauſe 
therein correated, 1 59 
Articuli ſuper chartas, 2 28 Ed. 1. . cap. 4. of common *— . 
in the EXC 8 7 _ 208 
. 11, does not extend to a feofrment made by 
the teriatit is his fon and heir e 98 Tk writ, 
on 8. oe 


eee Eat. Heng. Ed. 3 


"oF 333 regis, 17 Ed. 2. ca cap. 1. expounded that 
the king ſhall, have the wardſhip. of wa in tail held by 
knight's-ſervice | in capite,.. ole} 31-17 Ws: 
Is to be intended to give the Ling 2 8 only where 
the lands holden of him and the lands holden of another de- 
ſcend to one and the ſame heir, 1 
449. 2. declaratory of the 5 law, 24440 
| cap. 3. does not extend to give the king prime 

ſcixin, vhere his tenant holds of him by ſocage in chief 

only, 109. 204 


——— . 11. r of the common law, 315 


| Statuta Edit. temp. Ed. 3. 
3. Before this ſtatute the king ſhould have had 


in 1 land holden of him for an — without li- 
- "43 


cence, | Ed 
| | 4 . 
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4. Bd. 3. cap. 7: of cepala de benz partti, extended by 
quis to adminiſtrators, 178 


cap. by. equity bereof the adminiſtrator who 


comes firſt by diſtreſs all andere! 36. 178. 467 


14 Ed. 75 cap. ult. Stat. 1. of finding ſureries to being bul- 
J lion, 2 0 


r every ſack of wool, &e. 10 
Ed. 3. Stat. 3. cap. 7- by equity hereof the incumbent 


| tal pens againſt all other CE nes the Kis. | wy : 


— Stats 4. cap. 3+ 4 


Stat. $- cap- 2. 0 f cal where i ie, tall os be 8 
Rl ay by Ay . + 86 
——— cap. 5 here it needs not be recited,.. i; 8 


What was the common law before this ſtatute, as to ac- 
tions brought hy executors of executors, 286, 287. 290 


By equity hereof executors of executors may have ac 


eee unn n covenant „made to . * teſta- 
— N Hase 3 


1 the ordinary may commit e within 
the intent of the act, alhough the party does not die inteſ- 
tate, 4 ares] 98279 


be correQed befor the perfons. limited 1 in the act, and no 
other v5 he 206 


34 Ed. 3 cape. 16. of ouſter of ,nonclaim, what was the 
cauſe of making, 9, 360 


it 
By equity hereof law of nonclaim taken away ins. writ of 


right, 23060 


The validity and reputation of fines. much 1 57 


hereby, 


45 Ed. 3. cap. 3. What ſhall be intended great . 
within this ſtatute, ſo a8 to be en from es! tithe at 
the age of twent years, and what 8 479 
Declarative o | the. common law, - 3 „. 


cap. 12. of error in the exchequer, that it muſt 


36 Ed. 3. cap. 1 5. that no count ſhall abate, for wagt 


form, if it has ſub * | 
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though not named herein, 
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hoes | Statuta Edit. temp. Rich. 2. . 


I FI 2. cap. 9. of pernors of profits, how far kit 7 


is enabled hereby to loſe the land of the feoffees N. 8 pracipe 


brought againſt him, and how far not, [3] 
— cap. 12. of debt upon eſcape againſt the warden 
of the fleet, made in affirmance of the common * "36 
Extended'by equity to all other goalers. nfo 
If extended by equity to a i of debt, 8 
Damages recoverable againſt the widen by — 82 
5 R. 2. cap. J. of entry into lands againft law, that the 
writ and count upon this ſtatute ſhall be general,” without 
— any caufe why the entry of the defendant” i is. 9m 
aw u |; > 234 7.16! * v4 
An entry into one tenement only i is within PRE r 
the ſtatute, 
6 R. 2 cap. 6. of conſent to a raviſher, he who will wks 


benefit of entry given hereby ſhall ſhew ſpecially b. how he is 


the perſon intended by the act, 42, 43 
To whom the immediate title of entry is given, 
If the daughter enters as next of blood for comſent to tlie 
raviſher, a ſon born afterwards ſhall not ouſt her 56 
Does not extend to give an entry to the next of blood 
for the conſent of a feme infant to a raviſher, _ 364 
9 R. 2. cap. 3- the king may take advan ag hereof, | 
33 lays 
ing, 


13 K. 2. cap. 17. of general averment of feint f ple 


Fo. 
Extended by equity to reſeeipt for ſcint ebene, EET 3 | 


Statuta Edit. temp, Hen. 4. 05 
Hen. 4. ca of pernors of profits, ihe! far guy que 
fe i ar to loſe the Hand of the aer 2 
precipe brought againſt him, and how far not, 
cap. 8. double damages recovered for a nuſance 
by equity hereof, 467 
7 Hen. 4. cap. 1 8. of the manner of election of knights to 
parliament, did not extend to a falſe return of the ſheriff 


N 


un il the ſtatute of 11 Hen. 4. was made, Cadet I ww a 


Statuta Edit. temp. Hen. 5. * Ts 
1 Hen. 5. cap. 3. of forger of falſe deeds the aer 
between an inheritance and a purchaſe, . 
If the title only is diſturbed, it is s within the danger of the 


ſtatute , f a | Forg "+ 


os Oe dn ng a Te 
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F orging and nig a falſe deed of a leaſe for years 
not within the danger of the Nature, . ye | 


- 80 
Forging one falſe deed only i is within the penalty « of the 
86 


| ſtatute; | 


ſtatute, 1 ac 


*Poblithing dar a falſe decd i is within the penalty of the 
hs 88 
'It muſt be aver'd that the RY ubliſhed. the fame to 


trouble the poſſeſſion and title of the plaintiff, ibid. 
—— * 2 ag W binds 5 king i in indict- 
manly: N a 5 249 


5 = — Edit. * j 4550 


8 Hm. 6. Gobi . of the qualifications of knights to par- 
liament, extended to Wales fince the ſtatute of 27 Hen. 8. 
* which Wales is united to En gland, e 220% I VENEERS 
— cap. 9. of forcibly entries, the writ or count 
kereupon f ſhall b geen, without n title to the 8 


18 Hen. 6. 1 Ki . of Ras Wo the e the 


ſeveral parts hereof, and what was the miſchief at common 


law, which this ſlatute was made to redreſs, and what caſes 


are within it, and what not. 2231, 232. 491, 492 


23 Hen. 6. cap. 10. of ſheriffs. expounded a, 62, 64, 07 
Shall not be extended by equity, being penal, 87 
A ſimple obligation Aa 1 the ſheriff is void, 64. 6 
Who are excepted out of it, 68 
An obligation taken of one at large is within the ſtatute 


25 Well as if it be taken of the priſoner himſelf, 69 
If a leaſe by the ſheriff of a hundred parcel of his county 
is within the intent of the e e n OV 024 


TAKES I. . 2 2 "ITE f Taking 


Tating a bar-fee by cul dom ' 
this ſtatute, * 5 
——— . 1 5. of wo 
upon a inſt the ſheriff, t 
but in the count, | 

Extends.to Wales ng the Wa 925 27 Hen. 8. A 


Wales is united to Engla ;. ; 120. 126, 127- 139 


Statuta Fab. 155 „„ 


n 


of R. 3 cap. 1. What ceſtuy que w is enabled hereby | to. 
make a feoffment, and what not, W, 349» 350. [5] 


| Expoſition of the words n or 


534 


nt only), 235. 


eſtate tail in uſe by a common 1 % FRE [4] 
Gan of the words (againſt)... 0 Gin 8] - 
- Statuta. Edit, temp. Hen. 7. FF Be 75 3 fg 


I 3 cap. 1. By equity hereof © ſeire fucius to ex- 


cute a remainder is maintainable bahnt a nge of profits, 
59.178 


3 Hen. 7. tap. 1. of the: court of far chamber, Who are 
| Ju ges, and who only aidants and' af 


and i it is error if the chancellor, treaſurer, 428. do not call 
to their aſſiſtance the perſons herein mentioned, — 


4 Hen. J. cap. 11. by equity hereof the lord ſhall have t 
ward, where ce/iuy que ©, e declares a will in rail, 


uſe, 


cap. 20. af a general averment of covin, 50 
— cp. 24. of fit, what was the deſign ol ken- 
tion of making it, and wherein the triakers hereof have pur- 
ſued the reaſon of the ancient common law 1 in fincs before 
the ſtature which ouſted nonclaim 350. 365. 369 
Wherein the body of the 4 conflte, and the expoſition 
thereof, 360, 361 
Expoſition of the hceptivn' contained herein, and who 
mall be intended to be excepted thereby, 361, 362 
"Expoſition of the words ( having any right or tity” c. 
and to what time the wor! (Paving ) ih all bes referred, 62. 
| Who 3 is a privy, hat who i isa Gratiger” within this 55 

3 Fa 3 
Brpoſition of the words 6 that they and their beirs pr 

e 


[hs 
Where. i it does — enable ceſtuy 9a. uſe. in tail to — the a 


ants by this ſtatute, * 


What prerogative of wardſhip the by ds in a lands in 


Je D 


2. 
70 
i, 
53 


* 


this clauſe, 


JJ! —•„“àoõww EE 


Tr 


fur their 8 interef, by way of ation or ul 
£ 


entry, within five years after the proclamations had or made), 
are the heirs thereby intended to be bound to the 
purſuit of the / I 00: 
Expoſition of the words {/o that they and their heirs take 


their actions or lawful entry within five years next after they 


come and be of full age, &c.) 


* | 30 
Expoſition of the words (that infants and their heirs all 
take their action or entry within _ years next after they be of 
the full age of twenty-one years), and where the heir of an 
igfant ſhall have five years by the intent of this clauſe, tho”. 


the infant himſelf never came to the age of twenty-one 
years, | | | 


1 


| „ „ 
Expoſition of the words (that infants ſball tale their adtion . 


or lawful entry within five years after they come of full age), 


and where an infant ſhall be at liberty to enter or bring his 
action within twenty years after his full age, by the e 
"8 | ibid. 
Where one in ventre ſa mere ſhall be comprehended in the 
intent of the exception in the act, which excepts all perſons 
being within the age of twenty one years at the time of the fine 
levied; 5 5 195 „ 
Expoſition of the words (that 22 perſen within age at 
the time of the fine levied and engroſſed, and by the at before 
excepted, having any right, &c. to the lands, ſhail take their 
ations &c. within five years after they come of full age), and 
where one who was an infant at the time of the engroſſing 
only, and not at the time of the fine levied, ſhall be bound 


to five years after his full age, | OB © 


Where one who is an infant at the commencement of the 
five years ſhall be comprehended in the intent of the ex- 
ception in the act, although he had no right at the time of 
the fine levied, 8 | ibid. 

Where one who becomes diſabled between the ſine levied 
and engroſſed and the laſt proclamation, and ſo continues all 


the five years, ſhall have five years after his diſability remov- 


ed by the intent of the act, ibid. 
Expoſition. of the words (ſaving to all other An ſuch 
right as ball firſt accrue, remain, deſcend, or come to them after 

proclamations made, by force of any gift in tail, or by any 
other cauſe or matter had or dine before the fine levied) and 
where the eſtate or right, being one or divers, and coming 
in other manner, ſhall be comprehended within this ſaving, 
and who ſhall be other perſons within the intent hereof, and 
| RY "3 7 LC > how 


how many things he who would take benefit hereof ought 
ä TT TT SREIYTEY 3567, 368. 372 
Expoſition of the words (out of the realm), and where 

- one ſhall be ſaid to be ſo, | | TT Ss 

Who ſhall be ſaid to be of unſound mind, within the ex- 

ception of the aQ, | „ owe a gd 
Fines upon this act compared to Janus otherwiſe To 
3 „ 1s 

The intention of this act is not ſo much to preſerve 
former rights, as to extinguiſh them, and to favour the new, 

Againſt what perſons the purview of the act was made, 
and againſt what not, = „ 

Expoſition of the words in the ſaving (10 all e and 
their heirs, Cc.) and what heirs are comprehended therein, 
; I 71 

Wherein there was a miſchief in the words of this 2 

which could not be tupplied by expoſition or equity, until 

the ſtatute of 1 Mary cap. 7. 1 - 

W herein the words of the purview and body of this act 
differ from that of 1 R. 3. cap. 7. FW 
Expoſition of the words (all firſt accrue, remain, di- 
ſcend, or come), and to whom the right or title ſhall be ſaid | 


firſt to accrue &c. to give them benefit of this branch, 373. 
| | | 374 
Where this act ſhall not be taken by equity, 3 ; 
W here a perſon lies under three or four of the defects or a 
impediments mentioned in the ad, at what time the five 
years given him by the ſtatute for purſuit of his right ſhall l 
commence, | | | ibid. vi 


Where a perſon, whoſe defeQs are once removed, ſhortly 
after falls into any of the defects again, or dies, his heir be- 
ing within age, the five years ſo commenced ſhall proceed, 8 
and nonclaim within them ſhall bind, de, 10 
Where perſons falling into defects between the fine levied 
and the laſt proclamation ſhall not be bound to five years 
next after the Jaſt proclamation, ibid, 
W hat corporations ſhall be bound by a fine and five years 
nonclaim, by equity of this ſtatute, and what not, 375 


e 
1 „ 
11 Hen. 7. cap. 20, of women's jointures, and the dil- z 
* continuance thereof, expounded, 42. 44. 53. 58 * 


He who will take benefit of the entry given hereby ſhall Co 
ſhew ſpecially how he is the perſon intended by the act, . 
: ; FA j P | 1 8 | 0 


d 
To what eſtates of women the penalty of the ſtatute ex- 

eh ui a ee oe „ 

What eſtates in jointure are not within the words of the 

ſtatute ( of the inheritance or purchaſe of the huſband), ibid. 

To whom the immediate entry is given for the forfeiture, 
„ 5 435. 48, 49, 50. 60 

\ If it may be taken by equity, being penal, "oa 

| What eſtates in jointure are within the words (claimed 

from any one ſeized to the uſe of the huſband), and what not, 


2 To EY 47 
What recoveries are within the danger of the ſtatute, and 


what not, | 49, 50 
Expoſition of the words (the woman ſhall be barred and 
excluded of ber title and intereſt in the ſame land), 49 
It prohibits covin in recoveries upon good title, as well as 
upon falſe or feigned titles, | " 400: 40 
What acts women are hereby reſtrained from doing, 
which they might have done at the common law, 50 


W here the daughter enters as heir for the forfeiture, for 
default of a ſon in rerum natura, if the land ſhall be diveſt- 
ed out of her by a ſon born afterwards, Ft. 56. 113 

Where an eſtate tail, which a woman has jointly with 
her huſband in uſe ariſing out of land, which was once the 
inheritance of the huſband, ſhall be taken as a jointure 


within the intent of this ſtatute, 3- 58. 464 
It ſhall be conſtrued moſt rigorouſly againſt the woman, 
and moſt favourably for the heir, gs 48. 464 


Where a covenant, in conſideration of marriage, to ſtand 
ſeized to the uſe of one and his wife for life ſhall be conſtru- 
ed a jointure to the wife within this ſtatute, 07 

Where a diſcontinuance by a woman of land which ori- 
ginally moved from herſelf, and where the jointure was 
made by her to her huſband, and not by her huſband to her, 
ſhall not be within the intent and meaning of this ſtatute, 


| | 463, 464 
Statuta Edit. temp. Hen. 838. 
7 Hen. 8. cap. 4. By equity hereof damages ſhall be reco- 
vered upon a nonſuit in ſecond deliverance, 82 
26 Hen. 8. cap. 3. of payment of firſt fruits, 
— cap. 6, ot enquiry of offences done in the county 
of Merioneth in Hales, before the juſtices of the counties of 
Carnarvon and Angleſey, expounded that the affirmative words 
thereof do not take away the inquiry of the juſtice of the 
proper county where the offence was committed, ws 
| | — 4 


THE TABLE 


— cap. 13. Lands in cal not forfeitable for 8 
0 before this ſtatute, and what are the words therein which 


make them forfeitable, | 237. 559 
* Hen. 8. cap. 10. of uſes, works no nene 111. 114. 
; | 20 

| Though i in the affirmative, it contains in itſelf a negative, 
being introductory of a new law, 113. 207 

To what rights, titles, and actions the aving herein ex- 
rebes;”  - 5 114 
What was the cauſe of making it, 392 
Executes no poſſeſſion to the uſe but where there was a 
uſe before, - ot 

Executes no poſſcſhon to a right of uſe, but to a uſe in 

TR 8 
cab. 16. of inrollments, what was the cauſe of 
making i it, 302 


Extends only to bargains and ſales, and not to covenants 
and grants upon conſideration. 307 
Does not extend to hinder the change of the uſe or poſ- 
ſeſſion of land without inrollment, where the uſe is not 
made only by reaſon of a bargain and ſale, but of another 


thing alſo, [4] 
cap. 17. Of ſervants imbezziling the goods of 

their maſters, that it is repealed by the ſtatute of 1 Ed. 6. 
cap. 12. notwithſtanding the branch therein to the contrary, 
399, 400 

i 49 It; by the general dls which make 

Wales parcel of the realm of England, knights ſhould have 
come out of Wales to the 5 of England, if it had 
not been expreſsly ordained ſo by the ſtatute, 123. 126. 127 
Enables a perſon born in Wales to take benefit of the ſta- 

tute of 23 Hen. 6. for not returning him a kinight of a 
Welch county to the parliament of England, 120. 126, 127, 
130 

By the words hereof all the laws of England, as well com- 
mon as ſtatute laws, ſhall take place in Wales, 126 
That the general words, which annex Wales to England, 
ſhould not have made the laws uſed before in England to ex- 
tend to Wales, if there had not been an expreſs proviſion to 
that clay | 129, 130 
31, Hen. 8 cap. 13. Of monaſteries expounded, Ai bg 107, 

| 108, 109 

Where the king ſhall be ſaid to be ſeized of the lands 
given to him by force of this ſtatute in right of his * * 
10 
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How it ſhall be averred that the ſecond leaſe made to one 
who has a former leaſe in being, is void by this ſtatute, ibid. 
It ought to be ſheqyn in pleading that the ancient rent 
was reſerved upon the ſecond leaſe, 1066 
By the taking of a ſecond leaſe within this ſtatute the 
firſt is ſurrendered, though the ſecond is void by the ſtatute, 

5 1 EI 1 100, 10 
Where a perſon, having a leaſe for ſixty years, In 
new leaſe within a year next before the making of the ſta- 
tute, for fifty years, to commence. preſently, this ſecond 
leaſe ſhall be good for twenty-one years only, to be account- 
ed from the time of making it. 1806 
Expoſition of the words (in which an eflate for years, at 
the time of making ſuch new leaſe, then had its being or con- 
tinuance, and then was not determined, finiſhed, ar a Yan 
; A 106. 108 


_ Expoſition of the words (/o that the ſame leaſe or leaſes do 


not exceed twenty-one years ), 106, 107. 109 

If one, have a leaſe for ten years, takes a new leaſe, 
within a yearof the making of the ſtatute, for forty years, 
to commence aſter the firſt leaſe ended, the leſſee ſhall hold 


= 


the land pnti] twenty-one years only, to be accounted from 


the time of making the laſt leaſe, | 110 
This ſtatute does not give any monaſteries, nor lands of 
monaſteries, to the king, but only expreſſes in what manner 


the king ſhalll hold ſuch lands of monaſteries as were then 


come, or ſhould afterwards come, to his hands, 193 
Extends only to lands of monaſteries diſſolved, ſuppreſſed, 

&c. and therefore, if ſeizin is pleaded in the king by force 
thereof, the party ought to ſhew that the monaſtery itſelf 


came to the hands of the king, I 
Though in the affirmative it contains in itſelf a negative, 
TILE 207 


Where by this ſtatute the king ſhall have the poſſeſſions 
of a college void of leaſes made by the college, before they 
came into his hands, Wy ibid. 

32 Hen. 8. cap. 1. Of wills, expoſition of the word (hau 
ing), and the force thereof, 


| 33 
No will within this ſtatute but that which is in writing, 


345 


ps . | 244 
Wherein there was a miſchief in the words hereof, which 


remained unredreſſed until the ſtatute of 1 Mary cap. 5 37% 


—— cap» 


THE TABLE. 


n cap. 9. Of buying pretended titles, expounded, 
: Eh | 5 178. 80. 82. 89 
Now it ought to be taken notice of in the count, 79. 81. 


If neceſſary to aver in the count that it is a pretended 
right of title, do, 81, 82, 83. 87. 88, 89 
W hat cſtate is not within the danger of the ſtatute, 1 - 
within the words, „„ 
Where the plaintiff counts of a leaſe for years bargained 
contrary to the ſtatute, he needs not ſhew the commence- 
ment and end of the leaſe, 35 81. 85 
Where a leaſe for years is within the danger of the ſta- 
tute, as well as a greater eſtate, "81. 03. v7. 
For what ufcful purpoſes this ſtatute was made, 82 
W here a right which is bargained ſhall be within the 
danger of the ſtatute, whether ir be pretenced, or not, 


| 2, 3 
A right or title in the ſingular number is within the ſta- 
tute, although it ſpeaks in the plural, | 82. 86 
W herein this ftatute differs from all other ſtatutes made 
concerning maintainance and champerty, 7 83 
If the eſtate bargained be for an hour or for 100 years, it 
is all one, | 3 


| | 5 
If the words (bargained, granted, and demiſed to farm), 
ſhall make the eee dende, | / V oo. 
Cannot be extended by equity, being penal, ibid. 
The whole fee ſhall be forfeited for a bargain of a leaſe 
for years contrary to the ſtatute, 87 
W here a leaſe for years made by him who has not been in 
poſſeſſion, nor received the profits, for a year, ſhall be out 
of the penalty of the ſtatute, : . B87, 88 
What is a pretended right or title, . 
Was made in affirmance of the common law, and has 
only added to that which was contrary to the common law 


before, | ibid. 
What bargains and promiſes the ſtatute was intended to 
avoid, and what not, ibid. 


Bargains and promiſes made by him who is in poſſeſſion, 
though he has not been in poſſeſſion for a day, or an hour, 
are good, and out of the danger of the ſtatute, 88, 89 

Where a feoffment or leaſe, though made by one who. 
has taken the profits for a year, is within the danger of the 
ſtatute, | | | 89 


— — cap. 33. not extended by equity to an aba- 
tor, ; 


| 47. 
— — cap. 34. Of conditions, and the cxpoſition 2 
; | the 


THE TABLE. | 
the ſeveral parts thereof, and what perſons ſhall take advan- 
tage of conditions within this ſtatute, 34. 173, 174, 175» 
5 \ 5 5 176, 177, 178 
cap. 37. Of diſtreſs by executors for the arrears 
of rent, and where executors cannot diſtrain within the ſta- 

tute, - HG 5 | | 8 (4] 
33 Hen. 8. cap. 20. Before this ſtatute office was neceſſary 
in all caſes to veſt the lands of perſons attainted in the king, 
ef Re „„ 486 
cap. 39. Of erection of the court of ſurveyors, 
that the branch therein concerning extortions committed by 
receivers extends only to the receivers of the king, and not 
of common perſons, | | „ 
What remedy the king had for his debt before this ſla- 
tute, N | - 
34 & 35 Hen. 8. cap. 13. Before this ſtatute, knights or 
burgeſſes had not ſeats in parliament fot the county of 

Cheer, - | 123 
cap. 26. Of the ordinance of Malis, expound- 
ed, and whether the affirmative words thereof tend to take 
away the juriſdiction of other courts, or only to give the 
juſtices there a concurrent juriſdiction, „ 

5 Hen. 8. cap. . Of the capacity of the queen, a ge- 
neral act, whereof the court is bound to take notice without 
its wa. pleaded, 55 231, 

37 Hen. 8. cap. 4. Of commiſſioners to enter upon and 
ſuppreſs colleges, chantries, &c. did not extend tothe heirs 
and ſucceſſors of the king .) 177 


* Statuta Edit. temp. Ed. 6. 


1 Ed. 6. cap. 8. Of confirmation of letters- patent, 222 

——— cap. 12. Of clergy for ſtealing horſes, the ſcru- 
puloſity of the judges diſeommended, who conſtrued this act 
not to extend to him that ſtole one horſe only, 467 
cap. 13. Of agtecment for the ſubſidy of mer- 
chandize, | | | Eh 


| 5 
— cap. 14. Parſonages and vicarages not given to 
the king by the intent and meaning hereot, 466 


7 Ed. 6. cap. 1. Of extortions committed by receivers, 
for the payment of fees and penſions, and the expoſſtion of 


the ſeveral parts hereof, | 20 
In count hereupon the place ſhall be ſpecified where the 
extortion was committed, 200 


Where the count hereupon ſha!l be inſufficient, if it is not 
ſhewn whether the defendant be receiver w a common pet- 
ſon, or to the king, | 202, 203 


W 
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| What receivers are within the purview and Den of this > 

ſtatute, and what not, | 203, 204. 206, 09 
W hat was the miſchief at the common law, which this 5 

ſtatute was made to redreſs, | | 203. 205, 206 


This ſtatute was made in confirmation of à branch ono 
the act of 33 Hin. 8. of erection of the court of ſurveyors, 


20 
What receivers might take money * the payment of fees, 


penſions, &c. before this ſtatute, and what not, 204 
In the count hereupon the plaintiff ought to recite the 
branch of the act of 33 Hen. 8. upon which this ſtatute is 

grounded, | 206 
If the penalty given by this ſtatute may be ſued for elſe | 
where than in Wales, 206, 207 
If it may be ſued for by original writ of debt in the ex- 
chequer, without ſurmiſe by the plaintiff that he is privi- 
ledged there, | | 207, 208, 209 
— cap. 3. Of confirmation of tetters-patents "022 


Statuta Edit. temp. Phil. & Mary. 
4 & 5 Phil. & Ma. cap. Of confirmation of letters-pa- 
tent, 335 
| Statutes M 0 


Upon an extent of the lands of the conuſor of a ſtatute 
merchant, they ſhall be delivered to the extenders, if they. 
extend them too high, | 82 


8 . See Bail. 


| Sunday. | | 
Is dies non juridicus, and where legal procectiygs done on 
that day ſhall be void, 265 
Super ſedeas. 5 
Where it ſhall be had, and where not, 0 


8 9 See Fleadings; Writ. 


Surrender. 


: Where a ſurrender to the king is not good without matter 
. of record, 105 
4 he who is poſſeſſed of a term for years takes a new * 


4. 
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of the fame tenements to commence preſently, this is a ſur- 
render of the firſt leaſe,  _ e Os BE + © 
Where, by the taking of ſuch ſecond leaſe during the firſt, _ 

the ſurrender of the firſt ſhall remain good, though the ſe- 
cond leaſe be actually void, or be afterwards defeated by 
ſubſequent matter, —-_ 1 0 107 
Feoffment by tenant for years and by» the leſſor ſhall 
enure as the feoffment of the leſſor, and as the ſurrender of 
the tenant for years, | . 140 
Where an eſtate made to commence after the end and ex- 
Piration of a former leaſe, ſhall commence upon the ſurren- 
der of it, : | — 198 
Leſſee for thirty years leaſes for ten years, and both of 
them ſurrender by one deed to him in reverſion in fee, how 
theſe ſurrenders ſhall take effect, and which ſhall precede, 


and which follow, 341 
© | Suſpence. | | ; 

Where a thing once ſuſpended is diſcharged for ever, 

| 36. 184 


What things the law will nat ſuffer to be in ſuſpence, 280 
That which is ſuſpended is not in ef? for the time, 419 
Where a term may be ſuſpended for a time, and revive 


again, | 420 
One may juſtify impriſonment for ſuſpicion of felony 
without ſhewing any cauſe of ſuſpicion, | - 45 


Tail. See Statute Weſtminſter 2. cap. 1. 


f iffue in tail is reſtrained by the ſtatute de doni 
&c. from aliening as well as the firſt donee, 13. vid. 
c. 


A gift of land to a man that has a wife, and to a woman 
that has a huſhand, and to the heirs of their two bodies be- 
gotten, is a fee tail preſently, for the — that they 
may intermarry, but the tail is in abeyance until the poſſibi- 
lity happens, 1 1 3 

How many eſtates tail are expreſſed in the ſtatute de donis 
conditionalibus, e 33. 251 


What ſhall be an eſtate- tail within the equity of that ſta- . : 


nts, 3. 244. 248. 251. LR E 


TK E TABLE. - 1 
r Sikh and injuries occaſioned at the common has | 
by the diſcontinuance of tenant in tail, 54 


Where a man after the ſtatute of 1 R. 3. and beter the 
fitare of 2 H. 8. makes a feoffment to the uſe of himſelf 


and his wife in tail, and afterwards the poſſeſſion is exe- 


cuted to the ule by the ſtatute of 27 H. 8. who ſhall now be 
adjudged in law the donor, 59 
Where a man cannot be the donor of an ellate · ail to 
himſelf, - nd 
A fec-ſ mple in | poſſeſſion, and a fee-tail in poſſeſſion, 
cannot ſtand together in one and the ſame perſon at one and 


| the ſame time, 23 
At what time the fee veſted in the tenant in tail before t 


ſtatute de donis, and of what effect the having of iſſue hs, 


233. 235. 239. 242. 245, 240,.247. 250 
How the death of tenant in tail without heir of his body 
ought to be pleaded by him who claims a remainder upon 
the tail, 223 
| What if the donee at the common law had died without 
iſſue, or if he had had iſſue, and that iſſue had died without 
iſſue, or if at the time of the alienation he had no iſſue, but 
after the alienation had iſſue, who had died without iſſue, 
235- 241. 245. 247 
Where the alienation of the donee at the common law 
ſhould have bound his iſſue, or the donor, and where not, 
235. 239. 242. 245, 246 
At what time lands in tail become forteitable for treaſon, 
237. 251. 554 
Where the iſſue in tail mall not be barred by the alienati- 
on of tenant in tail in mort main, 238 
Eſtates tail were fee · ſimple at the common law, 230. 242 
If lands in tail ſhall be charged in- the hands of the heir 
for the king's debt due by the anceſtor, - 2240. 249 
In what reſpe& an eſtate to a man and to the heirs of his 
body, before the ſtatute de donts, was greater than a na 1 
tate for life, 
Ilff donee at the common law had aliened before ile 8 
donor ſhould not have entered for a forfeiture, ibid. 
What was the nature of that eſtate at the common law 


which is now called an cftate-tail, and what is the nature of 


it fince the ſtatute, 241, 242. 247 
Where a gift to one and to the heirs males of his body, 
ſhall be an eſtate- tail, by equity of the ſtatute de donis, 

244. 248. 251 
Brery tenant in tail may ſuffer a common recovery, 244 | 
| o 


E what ee Ae PE was not ag m_ 
the donee before the ſtatute ae dons, until iſſue had, 24056. -- 
2246. 250 
Where other iſſue than ſachs as was appointed by the gift 
might inherit the eſtate before the ſtatute 4  donis, and 
where not, 2346, 247 
Where the iſſue in tail ſhall fave a fnmudes in deſcender 
after the ſtatute de donis, upon an alienation made by the te- 
nant in tail before the ſtatute, and where not, 2246 
The alienation of the donce after iſſue had at the common 
law was tortious and wrong, notwithſtanding it Gn per- 
mitted by the law, 247, 243 
How the eſtate of the donee became divided by the ſtatute 
de donis, ſo that the fee - ſimple remains in the donor, and 
the donee has a leſſer eſtate than he had before, 247, 248. 


e 
28 effate tail is an eſtate of inherizance certainly limit- 
ed, 2 48 


Every eſtate, which is within the3 intent of the 3 is 
an intail within the ſtatute, as fully as if it had been pre- 


ciſely expreſſed, as, 251 
Where the eſtate of the donee ſhould have deſcended to 
the collateral heir at the common law, 250 
A gift in tail to one and to the heirs females of. TH body is 
an intail by equity of the ſtatute de donis, 22381 
The eſtates · tail ſpecified in the ſtatute de donis are e only 
put there for examples, | ibid. 


The etymology and derivation of the word (tail ix ibid. 
In what reſpects the eſtate and power of the donee in tail 
| Is altered by the ſtatute of Mſim. 2. & 12514 2 55x56 
' Tenant in tail aliens the trees growing upon the land, 
and dies before they are cut down. the alience ſhall not cut 


them down, © 2839. 437 
Where an cſlate-tail precedent ſhall not be merged by a 
fee-ſimple, | 


| The eftate-tail is amortiſed to the iſſues of the body of < 
donee by the ſtatute of Wiſim. 2. 304 
Where the iſſue male inheritable per formam doni ought to 
convey himſelf by males, and not by females, + 414 

Where the eſtate given, upon which a ſine is levied by 
tenant in tail, being abſolutcly defeated before the piocla- 
mations paſſed, the fine and all the proclamations afterwards | 
made are void, to bar the tail, 434, 438 
What ſort of claim made wo the iſſue i in tail betote the 
1 proclamations 
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proclamation: 3 . . 1 
the — 6 afterwards made, and what not; 
Where a fine with . levied by tenant 7 
of another thing 90600 rad 16 entailed, muell not bing 
the iſſue in tail, . ibi. 
Wjbere the iſſue in tail may aver continuance: of OE 
ſeflion oo he. fine 1 his aneflbe, and where” not, 


»: | 
there 2 charge mals upon. the land by. OW _ 
ſhall-not bind the iſſue, 436s 437 
What ads of tenant in tail ſhall be avoidable. by: his iſfue, 
5 and what not, 436, 437. 466. [14] 
What condition or power of allen. limited pan a 
gift in tail ſhall be good, 436 
- Where the he in tail may FalGfy : a recovery againſt te- 
nant in tail, and where not, 141 


Where the alienation of tenant in tail with warranty ſhall 
bind the iſſue, 436 
W here the feoffee of the iſſue in tail may have the 5 , 
ceQtion: for the allowance or diſallowance of A. made by 
tenant in tail as the iſſue had, 437 
Where the deſcent of /a remainder in tall upon. the ilfue 
. ſhall not be an avoidance of a leaſe for years exceutory made 
by tenant in tail in remainder by ſine, upon which the pro- 
clamations were made after his death, 430. 436, 437 
Where the entry. of the iſſue in fine after the death of 
0 anceſtor ſhall Micharge and avoid incumbrances made by 
ws, 437 
Where proclamations upon a tail levied by tenant in tail, 
being made after his death, ſhall bind the tail, and. where 
not, 4734. 435. 52 
Where the ue. in tail may Pin his remitter in bar of a 
ſeire fatias by the conuſee to execute a fine levied * the an- 
ceſtory ' 437 
Where the tail ſhall be barrel by a chime recovery. with 
voucher had-againſt tenant in tail and another who has no- 


thing} in the land, 2 5851 $15 
The reaſon why an eſtats<ail is permitted to be barred by 
a common recovery, 514 


Where the iſſue in tail ſhall not be bound by. an eſtoppel 
which his father admitted by joining in voucher with one 
who has nothing in the lands recovered againſt him, 515 

Feoffment by deed to one and to his heirs, and if it | 
pen that the feoffee dies without heir of his 5 the _ 
to revert, this is a fee-tail, 

Tear y 
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I the common law, a common tee ind 5 
Ving %; tenant in tail could not diveſt the reve on "ot of the 
King 'altho* the iſſue in tail Was bound, + 553 


ore the ſtatute de donis there was no e & an e- 5 


ö 5 


© Tenn n e in n 3 8 feof." 85 
5 N this roo not diſcontinue nor diveſt een ken out” 
of the King. e 332 $53. | + 


: tate-tail, but the whole was a fee-fimple: conditional, ibid. 


A uſe cannot be limited upon an eſtate-tail, 


Where tenant in tail makes a feoffment in fee, what . 1 | 


tate paſſe thereby, 5 555. 558. 561, 562 


Where tenant in tail e nd in fee, or where 


be grants over all his eſtate, the eſtate · tail ſball not be in 


abeyance during the life of tenant in tail, and why, 5 56. 


56. 56 

Where tenant in Kail the reverſion in the FRO: Wi. 
2a feoffment in fee, to That indent ſhall the tail be ſaid to be 
abeyance, and to what intent ſnall it be Tay, to continue in 
ae tenant in tail, 358. 564 

Where tenant in tail, che reverſon i in the king, commits 
| . the king ſhall have the land in nature of a reverter, 
and not by way of forfeiture, as he ſhall have it where the 
reverſion is in a common perſon, . 359. 561 
Where leaſes or charges made by tenant in tail, who is 
2 attainted of: wonkone: ſuall be 8 guns the 


_ : ? 560 
hat an ee may be barred by a common. recovery 


is not now to be diſputed, (2] 

A uſe in tail is an eſtate-rail by the equity of the ſtatute 

de duns. | „ibid. 

| Warranty intailed by the equity of the ſtature de mot 
di 

Deeds intailed by the equity of the ltatute, [ibid] 


Copyholds intailed by the equity of the ſtatute, ibid.] 
What offices may be intailed as the a of the ſtatute 


te donis, and what not, ibid.] 
Annuity cannot be intailed, | 1 4368] 
 Cefluy que uſe cannot bar an eſtate-tail | in n ve by a oom 


wen recovery by the common law. Tibid. ] 
The ſtatutes touching pernots of profits. do not enable 


| eeftuy Mech to bar the tail i in uſe by 4 common d 

: 1 ES 5 5 

> Whereaneſtate-tail ſhall be barred by a . common! 55 

of where the tenant in tail comes in as s vouchee, * * 55 181 
Where 
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ther eſtate, 


land, " 


io 7 


mediately, 


for a forfeiture, 
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THE. TABLE. 


E 0 ; | 7 5 Where: an atk ſhall not be barred 8 common _ 5 
3 | covery, when the tenant in tail at the time of the recovery 
zs not ſeized of the ſame tails but of another tail, or of ano- 


ſhall bs bar'd 15 a common re 


5 Br Where an | dene 
FD altho? we eee to FRE Re are not eee of the 


"Tenant Ao. Life 4 
If tenant for life makes a e ger the leſſor may enter 


Upon an erroneous recovery 2 tenant for life writ of 


#94 | Timants 4 in common. ES 
A grant of a rent-charge by two tenants in common n ſhall 
enure as ſeveral grants, 
Otherwiſe of a reſcrvation ee 
If the king and another 1 


lands « j8itly, * hai 
be tenants in * : 


Cibid.] 
covery, 


al | 


27 aler awarded by aids of gaol 8 returnable im- 


100 


Where before juſtices of gaol delivery the 75 Ne along with 
the'firſt parcel may be . . the en wn was at 
firſt awarded jointly, 154693 Jo 7 123 5 


* 


241 
3 


140. 161. = | 


ca 


{ Whole the donee in call at the = of the king's tenant 

ſhall hold of the donor, and not of the king, 

Where the king gives land to a man and to the heirs of 

his body, without ex preſſing any ſervice, how the grantee 

ſhall hold of him, 55 

Where a man holds of the king by reaſon i another thing 

as of a manor, this is not a tenure  capile,” 1 5 

If the, king's tenant makes a gift in tail, the king has 
1 election to take the donor or the donee for his tenant, but 

I e accepts the ſervices of the one, whether by this accept- 


237. 238 


240, 241 


241 


ance he is eſtopped mom: taking the other for his tenant af- 


| terward 87 


9 


| 3 | ++ tht. 249 
= .- "Where the king's grantee ſhall hold by knight s ſervice in 
2 ;  capite, tho” it be of land which the king YR in 1 his natural 


Al 


